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Ittiteh  States  Qlmtrt  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,942  October  Term,  1955 


North  American  Airlines,  Inc., 

Petitioners, 

v. 

Civil  Aeronautics  Board, 

Respondent; 

Northwest  Airlines,  Inc., 

Capital  Airlines,  Inc., 

Detroit  Aviation  Commission 
of  the  City  of  Detroit, 

Trans  World  Airlines,  Inc., 

United  Air  Lines,  Inc., 

American  Airlines,  Inc., 

Intervenors. 


Petition  for  Review  of  Order  of  the 
Civil  Aeronautics  Board. 
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Filed  November  28,  1955 

174  Before  The 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

In  the  matter  of  the  Joint  Application  of 

NORTH  AMERICAN  AIRLINES,  INC. 

TRANS  NATIONAL  AIR  LINES,  INC. 

TRANS  AMERICAN  AIRWAYS,  INC. 

NORTH  AMERICAN  AIR  COACH  SYSTEM,  INC. 
REPUBLIC  AIR  COACH  SYSTEM 
CALIFORNIA  AIRCRAFT  COMPANY  and 
TWENTIETH  CENTURY  AIRCRAFT  COMPANY 

for  a  Certificate  of  Public  Convenience  and  Necessity 
under  Section  401  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended.,- 

Docket  No. 

Application  for  Certificate  of  Public 
Convenience  and  Necessity 

North  American  Airlines,  Inc.,  Trans  National  Air 
Lines,  Inc.,  Trans  American  Airways,  Inc.,  North  Ameri¬ 
can  Air  Coach  System,  Inc.,  Republic  Air  Coach  System, 
California  Aircraft  Company  and  Twentieth  Century 
Aircraft  Company,  hereinafter  referred  to  as  “Appli¬ 
cants”  or  “North  American  Airlines  System”  hereby  ap¬ 
ply  for  a  certificate  of  public  convenience  and  necessity 
for  the  carriage  of  persons,  property  and  mail  in  sched¬ 
uled  air  coach  service  on  routes  which  are  more  particu¬ 
larly  set  forth  in  this  application. 

1.  Pertinent  information  with  respect  to  each  of  the 
applicants  is  as  follows: 

(a)  North  American  Airlines,  Inc.  (formerly  Twen¬ 
tieth  Century  Airlines,  Inc.),  a  North  Carolina  cor- 

175  poration,  with  its  principal  place  of  business  at 
Lockheed  Air  Terminal,  Burbank,  California,  is: 
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(1)  A  citizen  of  the  United  States  within  the  defini¬ 
tion  of  section  1(13)  of  the  Civil  Aeronautics  Act  of 
1938,  the  president  and  all  the  directors  and  other  man¬ 
aging  officers  being  citizens  of  the  United  States,  and 
over  75  per  cent  of  the  voting  interest  in  the  corpora¬ 
tion  being  owned  or  controlled  by  persons  who  are  citi¬ 
zens  of  the  United  States  or  one  of  its  possessions;  and 

(2)  A  large  irregular  carrier  operating  under  a  letter 
of  registration  issued  by  the  Civil  Aeronautics  Board 
under  section  291  of  the  Board’s  Economic  regulations. 

(b)  Trans  National  Air  Lines,  Inc.  (formerly  Alaska 
Southern  Air  Lines,  Inc.),  a  Washington  corporation, 
with  its  principal  place  of  business  at  Long  Beach  Mu¬ 
nicipal  Airport,  Long  Beach,  California,  is : 

(1)  A  citizen  of  the  United  States  within  the  defini¬ 
tion  of  section  1(13)  of  the  Civil  Aeronautics  Act  of 
1938,  the  president  and  all  the  directors  and  other  man¬ 
aging  officers  being  citizens  of  the  United  States  and 
over  75  per  cent  of  the  voting  interest  in  the  corporation 
being  owned  or  controlled  by  persons  who  are  citizens  of 
the  United  States  or  one  of  its  possessions;  and 

176  (2)  A  large  irregular  carrier  operating  under 

a  letter  of  registration  issued  by  the  Civil  Aero¬ 
nautics  Board  under  section  291  of  the  Board’s  Economic 
Regulations. 

(c)  Trans  American  Airways,  Inc.,  a  Nevada  corpora¬ 
tion,  with  its  principal  place  of  business  at  Long  Beach 
Municipal  Airport,  Long  Beach,  California,  is: 

(il)  A  citizen  of  the  United  States  wuthin  the  defini¬ 
tion  of  section  1(13)  of  the  Civil  Aeronautics  Act  of 
1938,  the  president  and  all  the  directors  and  other  man¬ 
aging  officers  being  citizens  of  the  United  States,  and 
over  75  per  cent  of  the  voting  interest  in  the  corporation 
being  owned  or  controlled  by  persons  who  are  citizens  of 
the  United  States  or  one  of  its  possessions;  and 
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(2)  A  large  irregular  carrier  operating  under  a  letter 
of  registration  issued  by  the  Civil  Aeronautics  Board 
under  section  291  of  the  Board’s  Economic  regulations. 

(d)  North  American  Air  Coach  System,  Inc.,  a  New 
York  corporation,  with  its  principal  place  of  business  at 
Lockheed  Air  Terminal,  Burbank,  California,  is: 

(1)  A  citizen  of  the  United  States  within  the  defini¬ 
tion  of  section  1(13)  of  the  Civil  Aeronautics  Act  of 
1938,  the  president  and  all  the  directors  and  other  man¬ 
aging  officers  being  citizens  of  the  United  States, 

177  and  over  75  per  cent  of  the  voting  interest  in  the 
corporation  being  owned  or  controlled  by  persons 
who  are  citizens  of  the  United  States  or  one  of  its  pos¬ 
sessions;  and 

(2)  Principally  engaged  in  the  business  of  selling  air 
transportation  on  large  irregular  carriers,  principally  on 
the  large  irregular  carriers  described  in  sub-paragraphs 
(a)  -  (c)  of  this  paragraph,  and  also  furnishes  ground 
facilities  and/or  personnel. 

(e)  Republic  Air  Coach  System,  with  its  principal 
place  of  business  at  Lockheed  Air  Terminal,  Burbank, 
California,  is  a  partnership  consisting  of  Jack  B.  Lewin, 
James  Fischgrund,  Stanley  D.  Weiss  and  Roscoe  R.  Hart 
(each  of  whom  is  a  citizen  of  the  United  States)  and  is 
organized  and  doing  business  under  the  law’s  of  the  State 
of  California.  This  partnership  is  principally  engaged 
in  the  business  of  acting  as  a  fiscal  agent  for  all  the 
other  parties  to  this  application. 

(f)  California  Aircraft  Company,  with  its  principal 
place  of  business  at  Lockheed  Air  Terminal,  Burbank, 
California,  is  a  joint  venture  consisting  of  Jack  B.  Lewin, 
James  Fischgrund,  Stanley  D.  Weiss,  Roscoe  R.  Hart 
and  Maury  Swidler  (each  of  whom  is  a  citizen  of  the 
United  States)  as  joint  venturers  and  is  organized  and 
doing  business  under  the  laws  of  the  State  of  California. 
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This  point  venture  is  engaged  in  the  business  of  leasing 
aircraft  to  large  irregular  carriers,  principally  the  car¬ 
riers  set  forth  in  sub-paragraphs  (a)  -  (c)  of  this  para¬ 
graph. 

(g)  Twentieth  Century  Aircraft  Company,  with  its 
principal  place  of  business  at  Lockheed  Air  Ter- 
178  minal,  Burbank,  California,  is  a  joint  venture  con¬ 
sisting  of  Jack  B.  Lewin,  James  Fischgrund,  Stan¬ 
ley  D.  Weiss  and  Roscoe  R.  Hart  (each  of  whom  is  a 
citizen  of  the  United  States)  and  is  organized  and  doing 
business  under  the  laws  of  the  State  of  California.  This 
joint  venture  is  engaged  in  the  business  of  leasing  air¬ 
craft  to  large  irregular  carriers,  principally  the  carriers 
set  forth  in  sub-paragraphs  (a)  -  (c)  of  this  paragraph. 

2.  The  parties  to  this  application  filed  an  application 
for  Approval  of  a  Merger  Agreement  (Docket  5679)  on 
August  5,  1952,  in  which  the  parties  request  that  the 
Board  approve  their  merger  into  one  company. 

8.  North  American  Airlines  System  hereby  applies 
under  section  401  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  for  a  certificate  of  public  convenience  and 
necessity  for  the  carriage  of  persons,  property  and  mail 
on  routes  described  as  follows,  and  as  set  forth  in  the 
attached  Exhibit  No.  1: 

Route  No.  1 — Between  the  terminal  points  New  York, 
New  York,  and  Miami,  Florida;  and  the  intermediate 
point,  Washington,  D.  C. 

Route  No.  2 — Between  the  terminal  points  Chicago, 
Blinois,  and  Miami,  Florida;  and  the  intermediate  point, 
Cincinnati,  Ohio. 

Route  No.  3 — Between  (1)  the  terminal  point  San 
Francisco,  California;  (2)  the  following  intermediate 
points:  Los  Angeles,  California;  Oklahoma  City,  Okla¬ 
homa;  Tulsa,  Oklahoma;  St.  Louis,  Missouri;  Chicago, 


Illinois;  Philadelphia,  Pennsylvania;  and  (3)  the  termi¬ 
nal  point,  New  York,  New  York. 

Route  No.  4 — Between  (1)  the  terminal  point,  San 
Francisco,  California;  (2)  the  following  interme- 
179  diate  points:  Los  Angeles,  California;  Denver, 
Colorado;  Kansas  City,  Missouri;  St.  Louis,  Mis¬ 
souri;  Chicago,  Illinois;  Detroit,  Michigan;  Cleveland, 
Ohio;  Pittsburgh,  Pennsylvania;  and  (3)  the  terminal 
point,  New  York,  New  York. 

Route  No.  5 — Between  (1)  the  terminal  point,  Los  An¬ 
geles,  California;  (2)  the  following  intermediate  points: 
San  Francisco,  California;  Oklahoma  City,  Oklahoma; 
Tulsa,  Oklahoma;  Fort  Worth,  Texas;  Dallas,  Texas; 
Houston,  Texas;  Atlanta,  Georgia;  Washington,  D.  C.; 
New  York,  New’  York;  and  (3)  the  terminal  point,  Bos¬ 
ton,  Massachusetts. 

4.  North  American  Airlines  System  does  not  seek 
authorization  for  the  carriage  of  mail  under  applicable 
provisions  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended.  However,  if  the  carriage  of  mail  is  a  condi¬ 
tion  precedent  to  the  grant  of  a  certificate  of  public  con¬ 
venience  and  necessity,  then  North  American  Airlines 
System  will  carry  such  mail  for  the  Post  Office  Depart¬ 
ment,  without  subsidy,  at  rates  agreeable  to  the  Post 
Office  Department  and  comparable  to  rates  for  the  trans¬ 
portation  of  freight. 

5.  North  American  Airlines  System  now  owms  and 
has  available  five  (5)  Douglas  DC-4  aircraft  to  perform 
the  air  coach  services  for  which  authorization  is  sought. 
It  also  has  a  firm  order  with  the  Douglas  Aircraft  Com¬ 
pany  for  the  purchase  of  two  (2)  Douglas  DC-6  aircraft 
and  is  making  arrangements  for  the  lease  of  additional 
Douglas  DC-6  aircraft,  all  of  w’hich  will  have  a  new’  type 
high  density  coach  configuration  assuring  reduced  seat 
mile,  costs  and  fares.  Applicants  will  perform  low  cost 
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air  coach  service  exclusively  on  the  routes  for  which 
authorization  is  requested. 

180  6.  The  air  coach  service  contemplated  by  appli¬ 

cants  will  be  conducted  at  fares  designed  to  result 
in  a  reasonable  rate  of  return  to  the  merged  company 
which  will  conduct  only  such  operations  as  are  certifi¬ 
cated  by  the  Board.  These  fares  will  presumably  be 
materially  below  those  presently  charged  by  the  certifi¬ 
cated  carriers,  large  irregular  transport  carriers  and 
irregular  transport  carriers  furnishing  coach  service  along 
the  routes  covered  by  this  application. 

WHEREFORE,  North  American  Airlines  System 
prays  that  the  Board  enter  an  appropriate  order  or  or¬ 
ders  granting  its  requested  certificate  of  public  conveni¬ 
ence  and  necessity  authorizing  it  to  engage  as  an  air 
carrier  of  persons,  property,  and  mail  (under  the  condi¬ 
tions  above  set  forth)  in  scheduled  air  coach  transporta¬ 
tion  on  the  routes  hereinabove  described  and  set  forth, 
and  for  such  route  and  routes  serving  that  general  area 
or  otherwise  that  the  Board  may  conclude  that  the  public 
convenience  and  necessity  may  require.  Applicant  also 
prays  for  such  further  and  different  relief  as  the  Board 
may  deem  appropriate  and  to  which  the  applicant  may  be 
entitled  under  section  401  (b)  of  the  Civil  Aeronautics 
Act,  as  amended. 

Respectfully  submitted, 

/s/  Hardy  K.  Maclay 
Hardy  K.  Maclay 
Attorney  for  Applicants 

Proceedings 

*  •  •  • 

EXAMINER  CUSICK :  On  the  record. 

As  a  result  of  the  off-the-record  discussion,  certain 
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matters  were  agreed  to  with  relation  to  the  application 
of  North  American  Airlines  in  Docket  No.  6220.  The 
following  stipulation  was  agreed  to  by  all  parties: 

‘‘In  the  belief  that  it  will  expedite  the  disposition  of 
this  proceeding,  it  is  hereby  stipulated  and  agreed  by  and 
between  counsel  for  the  parties  herein,  including  the  in- 
tervenor  and  Bureau  Counsel,  that  all  evidence  admitted 
into  the  record  in  the  enforcement  proceeding  in  Docket 
No.  6000,  including  all  testimony,  exhibits  and  other 
evidentiary  matter  received  before  an  Examiner  of  the 
Board  and  any  such  matter  stipulated  into  the  record  in 
that  proceeding,  shall  be  incorporated  into  and  considered 
a  part  of  the  record  in  this  proceeding.  It  is  further 
stipulated  and  agreed  that  none  of  the  parties  in  this 
proceeding  will  introduce  evidence  dealing  with  any  vio¬ 
lation  by  the  respondents  named  in  Docket  No. 
2578  6000  of  the  Civil  Aeronautics  Act  or  of  the  Board’s 
economic  regulations.  It  is  further  stipulated  and 
agreed  that  the  parties  may  file  supplemental  briefs  to 
the  Examiner  in  this  proceeding  dealing  with  such  viola¬ 
tions  within  thirty  days  after  the  submission  to  the 
Examiner  of  the  evidence  in  Docket  No.  6000  is  com¬ 
pleted  but  if  such  submission  is  not  completed  prior  to 
March  1,  1954,  the  recurd  in  this  proceeding  will  be  re¬ 
opened  upon  motion  of  any  party  in  this  proceeding  for 
the  purpose  of  introducing  evidence  with  respect  to  past 
conduct  of  the  respondents  named  in  Docket  No.  6000 
bearing  on  the  fitness  of  the  parties  to  the  application  in 
Docket  No.  6220  and  supplemental  briefs  may  be  filed 
with  respect  thereto  within  thirty  days  after  the  closing 
of  such  reopened  record.  It  is  further  agreed  and  stipu¬ 
lated  that  this  stipulation  shall  become  effective  upon  it 
being  read  into  the  record  of  this  proceeding  if  no  ob¬ 
jection  is  made  by  any  party  to  this  case  at  the  time  of 
such  reading.” 

Are  there  any  objections  to  the  foregoing  stipulation? 

(No  response.) 
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EXAMINER  CUSICK:  Hearing  none,  the  stipulation 
is  agreed  to  and  binding  on  all  parties. 

MR.  MACLAY. 

MR.  MACLAY :  Mr.  Examiner,  I  have  a  statement 
Mr.  Jennes  suggested  I  make  which  I  had  set  forth  in 
the  letter  that  I  distributed  yesterday.  The  statement  is 
that  on  behalf  of  North  American  applicants  I  would 
not  object  to  the  Board’s  taking  official  notice  in 
2579  this  case  of  any  orders,  applications,  agreements, 
reports,  or  other  official  records  tiled  with  the 

Board. 

MR.  BEVANS:  For  the  purposes  of  clarity,  Mr.  Ma- 
clay,  will  that  include  all  such  records  up  to  any  point 
prior  to  a  final  decision  in  this  proceeding? 

MR.  MACLAY:  Well— 

MR.  BEVANS:  Might  I  say  that  is  the  understand¬ 
ing  with  respect  to  all  certificated  carriers  with  all  rec¬ 
ords  filed  with  the  Board. 

MR.  MACLAY:  That  is  my  understanding,  actually 
objecting  to  any  of  these  things  wouldn’t  do  any  good 
anyway,  they  are  all  things  we  take  official  notice  of. 

Mr.  Jennes  asked  me  to  make  the  statement  and  that 
is  the  statement  I  am  making.  But  I  assume  it  is  of  no 
particular  importance. 

EXAMINER  CUSICK:  The  Board  could  take  notice 
in  any  event. 

•  •  *  * 

2686  EXAMINER  CUSICK:  Come  to  order,  please. 

The  next  presentation  to  be  heard  at  this  time 
is  that  of  North  American  Airlines.  Mr.  Burt,  are  you 
ready  to  proceed? 

MR.  BURT:  We  are,  sir.  Mr.  Examiner,  I  would  like 
to  have  marked  for  identification  NAJ  Exhibit  1,  with 
page  199  revised,  NAJ  revised  Exhibits  Nos.  2  and  3, 
NAJ  Exhibits  4  through  7  with  revised  pages  7,  8,  and  9 
of  No.  7,  NAJ  Supplementary  Exhibits  1  through  8,  and 
NAJ  Rebuttal  Exhibits  1  through  4. 
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(The  documents  above-referred  to  were  marked  North 
American  Airlines’  Exhibits  Nos.  NAJ-1  (with  p.  199  re¬ 
vised),  Revised  Exhibits  Nos.  2  and  3,  Exhibits  Nos. 
NAJ-4  thru  6,  and  NAJ-7  (with  pages  7,  8,  and  9  re¬ 
vised),  NAJ-Supplementary  Exhibits  Nos.  1  thru  8,  and 
NAJ-Rebuttal  Exhibits  1  thru  4,  for  identification.) 

MR.  BURT:  I  would  like  to  call  as  my  first  witness 
Mr.  Robert  R.  Nathan. 

Robert  R.  Nathan 

was  called  as  a  witness  for  and  on  behalf  of  North  Amer¬ 
ican  Airlines,  Inc.,  and  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

*  •  •  # 

2688  Q  What  kind  of  economic  analysis  did  North 
American  ask  you  to  do,  Mr.  Nathan?  A  North 
American  Airlines  requested  us  to  undertake  an  analysis 
of  the  traffic  probabilities  and  potentials  for  the  airline 
industry  in  the  United  States,  and  to  analyze  the  position 
of  the  coach  operations  in  the  airline  industry  and  the 
future  possibilities  and  prospects  and  potentials  for  air¬ 
line  coach  operation,  and  also  to  study  the  general  eco¬ 
nomic  aspects  of  the  regulation  and  the  whole  question 
of  competition  in  the  airline  industry. 

•,  •  •  • 

2700  Q  Getting  back  to  air  traffic  itself,  quite  apart 
from  the  method  you  used  in  measuring  its  growth, 

and  directing  your  attention  to  page  5  of  Supplementary 
Exhibit  8,  would  you  explain  what  this  chart  demon¬ 
strates  in  relation  to  your  projections  of  air  traf- 

2701  fic?  A  Chart  5  is  an  attempt  to  demonstrate  or 
to  reveal  or  show  what  rates  of  growth  we  antici¬ 
pate  into  the  future  for  air  traffic  as  such.  This  is  in  no 
relation  to  Gross  National  Product.  This  air  traffic  as 
such,  is  compared  to  what  it  was  in  the  past.  For  the 
years  1930  to  ’40,  as  we  showed  in  previous  charts,  the 
average  annual  rate  of  increase  in  air  traffic  was  28.6  per- 
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cent.  From  1940  to  1950,  it  was  23.1  percent.  And  from 
1950  to  1952,  it  was  23.4  percent. 

EXAMINER  CUSICK :  ’49  to  ’52. 

THE  WITNESS :  ’49  to  ’52.  I  beg  your  pardon.  Now 
the  next  three  columns  are  based  on  our  projections.  We 
think  that  in  the  years  1952  to  1955,  the  average  annual 
rate  of  growth  will  be  11.1  percent,  which,  as  you  can  see, 
is  less  than  half  of  the  annual  rate  of  growth  in  the 
period  1949  to  ’52. 

We  think  from  ’55  to  1960,  our  projection  indicates  an 
8  percent  annual  rate  of  growth,  which  is  again,  at  a 
lower  rate.  And  then  for  the  years  1960  to  1975,  our 
projection  indicates  only  a  5.2  percent  rate  of  growth. 
So  I  believe,  Mr.  Examiner,  that  our  projections  are  con¬ 
servative  and  take  full  cognizance  of  what  one  would  ex¬ 
pect,  that  any  industry,  as  it  matures,  and  it  is  hard  to  tell 
■when  any  industry  can  be  regarded  as  really  being  at  a 
maturity  date,  but  at  least  as  an  industry  tends  to  ma¬ 
ture,  its  rate  of  growth  is  bound  to  slow  down,  because 
from  a  percentage  increase  from  a  very,  very  low 

2702  level,  it  is  more  easy  to  achieve  than  a  like  per¬ 
centage  increase  in  a  very  high  level. 

2703  BY  MR.  BURT : 

Q  What  volume  of  air  traffic  will  these  rates  of 
growth  produce?  A  As  indicated  in  our  exhibit,  and  as 
is  shown  on  the  next  page,  page  6  of  this  exhibit,  Sup¬ 
plementary  Exhibit  No.  8,  the  total  revenue  passenger- 
mile  rate  of  the  air  line  operations  in  the  United  States 
in  1952  were,  in  rounded  figures,  approximately  13  bil¬ 
lion.  Our  projection  for  1955  is  18  billion  revenue  pas¬ 
senger  miles.  Our  projection  for  1960  is  26.5  billion  reve¬ 
nue  passenger-miles.  And  our  projection  for  1975  is  57 
billion  revenue-passenger  miles. 

*  *  •  * 

2837  Q  Mr.  Nathan,  have  you  made  a  study  of  air- 
coach,  and  how  it  relates  to  the  markets  for  air 
transportation?  A  Yes,  we  have.  As  I  indicated  in 
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the  beginning,  we  were  asked  by  North  American  Airlines 
to  study  this  problem  of  traffic  potential,  and  traffic  pros¬ 
pects,  and  the  role  of  coach.  We  did  study  this  problem 
of  the  question  of  coach  and  what  it  does  or  how  it  fits 
into  the  whole  national  scheme.  The  one  aspect  of  coach, 
Mr.  Examiner,  we  were  especially  concerned  with  related 
to  the  economics  of  coach  operation  in  terms  of  what  it 
meant  to  the  American  economy  and  what  its  possibili¬ 
ties  were  because  as  we  could  see  it  coach  was  designed 
primarily  to  tap  a  much  larger  market. 

I  think,  if  I  may  relate  this  role  of  coach  to  the  gen¬ 
eral  economic  picture,  I  would  say  what  has  distin¬ 
guished  the  American  economy  from  the  rest  of  the  world, 
and  most  other  economies  in  the  rest  of  the  world, 
more  importantly  than  any  other  single  matter  is  the  fact 
that  the  vast  majority  of  the  American  people  have  been 
able  to  buy  in  large  quantities  the  goods  which  American 
industry  is  able  to  produce. 

I  think  it  is  the  mass  market  which  has  made  possible 
in  real  degree  the  technological  development  which 
283S  we  have  accomplished  in  the  United  States.  It  is 
only  as  industry  is  able  to  tap  that  mass  market 
as  a  result  of  the  prices,  and  the  prices  in  relation  to  the 
income  of  the  people,  that  vre  have  been  able  to  achieve 
these  levels  of  productivity  in  the  United  States  which 
has  made  for  a  standard  of  living  in  America  that  is  so 
fantastic  compared  to  anything,  say,  in  the  Middle  East 
or  Far  East,  and  even  compared  to  Western  Europe. 

We  were  especially  concerned  with  that  economic  as¬ 
pect  of  the  coach,  because  as  we  studied  this  industry 
and  the  trend  tendencies  in  coach,  it  appeared  to  us  that 
here  for  the  first  time  in  large  measure  was  an  attempt 
to  reach  the  mass  market  of  the  American  people. 

Like  the  automobile  industry,  like  television,  like  re¬ 
frigerators,  and  so  many  others,  the  mass  market  gave  to 
these  industries  the  opportunity  to  achieve  this  mass  pro¬ 
jection.  It  works  in  a  sort  of  winding  circle,  because 
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the  more  you  sell,  the  less  your  costs,  the  less  cost  the 
lower  the  price,  the  lower  the  price  the  less  you  can  sell 
— or  put  it  the  other  way,  you  can  raise  wages,  one  or 
the  other.  Which  means  as  you  start  broadening  the 
market,  and  tapping  the  larger  numbers,  you  make  it 
possible  for  tapping  more.  We  felt  that  the  coach  entry 
in  the  United  States  in  recent  years  had  been  a  most  im¬ 
portant  step  toward  really  tapping  this  mass  market 
which  we  believe  is  the  key  to  the  success  of  our  free 
enterprise  economy. 

«  «  •  • 

2848  Q  Have  you  made  any  study,  Mr.  Nathan,  of 
the  relationship  of  air  rates  to  rail  rates  to  the 

first-class  traffic,  as  compared  to  second-class  traffic?  A 
Yes,  we  have  analyzed  the  passenger-fare  trends  for  air¬ 
lines  and  for  rails.  Those  figures  are  summarized  on  the 
top  of  page  53  of  NAJ  Exhibit  1  of  Volume  1. 

Just  referring  briefly  to  those  figures,  Mr.  Examiner, 
I  want  to  state  that  in  the  text  of  our  report  sometimes 
w’e  used  the  words,  “yield  per  passenger-mile”,  and 
“rates”  or  “fare”,  interchangeably.  We  realize  that  com¬ 
parability  is  limited  to  some  degree  by  differences  in 
distance  between  air  and  rail,  and  that  it  is  not  a  rate 
charged  to  the  passengers  on  a  comparable  mileage.  We 
realize  the  one  represents  the  yields  per  mile  flown  on 
some  basis  of  per  mile,  and  that  the  rail  is  also  in  rela¬ 
tion  to  the  rail  mileage,  so  there  is  a  question  of  the  pre¬ 
cise  comparability  between  air  rates  or  air  yields  and 
rail.  i 

2849  The  one  thing  v*e  found  rather  markedly  in 
analyzing  the  airline  rate  structure  or  fare  struc¬ 
ture  and  the  railroad  fare  structure  "was  that  the  first- 
class  air  yields  per  mile  are  nearly  to  the  first-class  rail 
than  is  true  of  air  coach  rates  as  compared  with  rail 
coach  rates. 

Or  put  another  way,  the  spread  between  air  and  rail  is 
greater  for  coach  than  for  first-class,  winch  could  be 
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interpreted,  I  think,  significantly  enough  to  say  that  the 
penetration,  perhaps,  into  rail  coach  has  been  somewhat 
limited  yet  because  the  air  coach  is  higher  relative  to 
rail  coach  than  is  true  of  air  first  -class  relative  to  rail 
first-class. 

So  I  would  say  that  would  appear  to  indicate  to  me 
that  there  is  a  much  greater  potential  penetration  ahead 
for  coach  service  relative  to  first-class,  not  that  first- 
class  air  has  enjoyed  its  fullest  degree  of  competition 
with  rail  first-class  at  all,  but  I  think  the  opportunities 
ahead  are  even  greater  for  coach,  yet,  because  the  spread 
of  their  rates  is  higher  than  the  spread  of  the  rates  for 
first-class  pairs  of  services. 

Q  Have  you  compared  the  development  of  air  in  re¬ 
lation  to  rail  traffic  in  the  first-class  market  and  the 
tourist  market?  A  We  have,  Mr.  Examiner,  on  page  2 
here,  we  have  a  breakdown  of  traffic  for  the  rail. 

Q  Page  2  of  what?  A  I  mean  Table  2  of  the  Ex¬ 
hibit  NAJ-1.  That  is  in  this  first  volume  at  page  216. 

On  page  216  of  this  volume  we  show  railway  traf- 
2850  fic  by  years  between  parlor  and  sleeper  cars  on 
one  hand,  and  first-class  coach  on  the  other. 

Then  on  Table  7,  just  a  few  pages  later,  224,  we  show 
airline  breakdowns  between  coach  and  first-class.  Now 
simply  an  arithmetic  relationship  there,  just  analyzing 
air  coach  to  rail  coach,  and  air  first-class  to  rail  first- 
class,  indicates  that  in  1952,  total  first-class  air  was  just 
slightly  higher  than  first-class  rail. 

First-class  rail  was  9 y2  billion  passenger-miles,  where¬ 
as  first-class  air  was  9.8  billion  passenger  miles.  So  your 
first  class  has  now  gotten  up  to  and  slightly  exceeded 
first-class  rail. 

On  the  other  hand,  air  coach  is  still  only  about  l/6th 
of  rail  coach.  Rail  coach  in  1952  was  almost  20  billion 
passenger-miles,  and  air  coach  was  about  3-1/3  billion. 
So  that  the  ratio  is  still  about  l/6th. 
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By  the  way,  I  would  not  conclude,  Mr.  Examiner*  that 
the  ratio  of  air  coach  to  rail  coach  may  get  as  high  as 
air  first-class  to  rail  first-class,  because  a  large  amount 
of  rail  coach  is  very  short  distance  unless  you  get  heli¬ 
copters  or  something,  a  certain  amount  of  that  is  hardly 
available  there.  But  I  would  certainly  say  that  this  much 
lower  ratio  of  air  coach  to  rail  coach  than  air  first-class 
to  rail  first-class  would  be  indicative  of  very  substantial 
growth  potential  in  air  coach  in  terms  of  penetrating  rail 
coach. 

*  *  #  • 

2861  We  built  up  these  estimates  and  I  don’t  want  to 
go  into  detail,  because  it  is  spelled-out  consider¬ 
ably,  in  a  great  voluminous  manner,  and  we  concluded 

after  these  analyses,  that  the  New  York-Chicago 

2862  traffic  in  1952  accounted  for  about  12  percent  of 
the  total  National  traffic.  That  is  regular  and 

irregular,  first-class,  and  coach.  And  we  looked  at  the 
trend  of  the  best  trend  indications  in  the  O&D’s  for  re¬ 
cent  years.  It  looked  level,  as  though  New  York  and 
Chicago  as  the  percentage  of  national  traffic  as  we  could 
find  it  in  O&D  and  other  sources,  looked  like  it  was  a 
fairly  level  trend. 

So  we  used  that  12  percent  to  project  our  New  York- 
Chicago  traffic  into  the  future.  I  would  like  to  call  vour 
attention  to  a  chart  in  Supplementary  Exhibit  8. 

*  #  #  • 

2864  MR.  JENNES :  This  purports  to  show  the 
through  and  beyond  traffic,  and  comes  from  the  ex¬ 
hibits  of  the  carriers.  Does  this  include  New  York-Los 
Angeles  traffic  still! 

THE  WITNESS:  This  includes  all  the  flow  between 
New  York  and  Chicago,  whether  it  is  terminal  to  termi¬ 
nal,  or  is  part  of  through  traffic.  It  is  the  total  traffic 
between  New  York  and  Chicago,  whether  it  stops 

2865  at  Chicago  or  starts  at  New  York  or  starts  before 
New  York  or  ends  beyond  Chicago.  It  would  in- 
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elude  the  American  traffic  between  New  York  and  Chi¬ 
cago,  w’hich  proceeds  to  Los  Angeles. 

MR.  JENNES:  I  wasn’t  aware  our  exhibits  contained 
any  such  information. 

THE  WITNESS:  Exhibit  American  Airlines  128. 

MR.  JENNES :  Oh,  I  understand  what  you  mean, 
then.  You  took  the  total  revenue  passenger-miles  showm 
on  the  flights  in  the  exhibits  breaking  down  the  load  fac¬ 
tors? 

THE  WITNESS :  That  is  right. 

MR.  JENNES:  And  totaled  up  those  passenger-miles? 

THE  WITNESS :  That  is  right. 

MR.  JENNES :  I  see. 

THE  WITNESS :  So  this  is  not  a  measure  of  terminal 
to  terminal  traffic.  This  is  not  an  origin-destination 
analysis.  This  is  total  traffic  flow’  between  New  York  and 
Chicago  on  the  segments  involved  in  this  route,  whether 
thev  went  bevond  or  not.  So  it  is  a  total  flow  measure. 

EXAMINER  CUSICK:  It  is  all  traffic  that  moved 
between  New’  York  and  Chicago? 

THE  WITNESS:  That  is  right,  sir.  And  the  seg¬ 
ments  in  between.  Now,  in  attempting  to  evaluate  w’hat 
the  percentage,  w’hat  the  flow  of  traffic  between  New’ 
York  and  Chicago  w’ould  be  into  the  future,  w’e  at¬ 
tempted  to  look  at  the  past.  Observing  the  avail- 
2866  able  information,  all  the  information  w’hich  w’e 
could  get  on  recent  trends,  w’e  have  concluded  that 
using  this  12  percent  projection  into  the  future  is  a  rea¬ 
sonable  base  for  projecting  future  traffic  on  New  York- 
Chieago. 

I  sav  there  are  manv  independent  factors  which  mav 
come  into  the  picture  w’hich  might  tend  to  bring  about  a 
higher  ratio  of  New’  York-Chicago  traffic  to  national  traf¬ 
fic,  or  factors  which  might  tend  to  reduce  that  ratio.  But 
on  the  basis  of  what  information  w’e  could  gather  as  is 
spelled-out  in  our  exhibit,  starting  on  page  189  of  Exhibit 
1  through  191,  talking  about  the  trend  on  this  route,  we 
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have  concluded,  Mr.  Examiner,  that  the  12  percent  ap¬ 
plied  to  future  national  traffic  gives  a  reasonably  reliable 
basis  for  total  future  flow  of  traffic  on  the  New  York 
Chicago  line. 

BY  MR.  BURT : 

Q  Have  you  made  any  study  of  the  adequacy  of  coach 
service  on  the  New  York-Chicago  run?  A  We  have 
analyzed  the  coach  and  first-class  stops  on  this  run.  That 
is  included  on  page  12  of  Supplementary  Exhibit  No.  8. 
This  chart  is  reasonably  self-explanatory.  It  shows  the 
coach  stops  and  first-class  stops  in  August  of  1953  of 
westbound  traffic  at  each  city  on  this  route.  It  is  clear 
that  the  number  of  coach  stops  is  only  a  fractional  pro¬ 
portion  of  the  number  of  first-class  stops.  It  would  ap¬ 
pear  that  this  would  indicate,  especially  in  view  of 
28G7  our  conclusion,  that  the  growth  potentials  are  es¬ 
pecially  great  in  coach  because  of  the  lower  rates, 
that  the  service  is  inadequate  in  these  particular  cities. 
We  have  also  noted  that  the  load  factors  for  this  route, 
New  York-Chicago,  shows  a  much  higher  load  factor  for 
coach  than  for  first-class,  just  as  does  the  national  traffic, 
so  that  it  is  our  conclusion  there  is  an  inadequate  amount 
of  service  of  coach  on  the  New  York-Chicago  route. 

Q  Mr.  Nathan,  directing  your  attention  to  Exhibit 
NAJ  No.  1,  revised  page  199,  is  there  an  additional  cor¬ 
rection  that  should  be  made  on  that  page?  A  That  is 
shown  on  the  first  page  of  Volume  4.  There  is  a  typing 
error,  I’m  sorry  to  say,  at  the  very  top  of  Column  No.  1. 
It  now  savs,  “106”,  it  should  be  “442”  in  the  table. 

EXAMINER  CUSICK:  142? 

THE  WITNESS :  It  should  be  442. 

MR.  SILLTERE:  What  page?  ■ 

THE  WITNESS:  Page  1  of  Volume  4,  way  back  at 
the  beginning  of  that  page  1,  small  1,  of  Volume  4,  right 
at  the  very  start  of  the  book.  There  is  a  revised  page 
199.  That  first  column  it  is  obvious  that  adding  it  up, 
what  the  typist  had  done  was  copy  the  New  York  106  and 
the  six-city  106,  it  should  be  442. 
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BY  MB.  BURT : 

Q  Does  that  correction  make  any  difference  on  page 
12  in  Supplementary  Exhibit  No.  8?  A  No.  It  is  the 
correct  figure  that  is  already  included,  which  I 

2868  referred  to. 

Q  Keeping  in  mind,  Mr.  Nathan,  that  the  Ex¬ 
aminer  has  excluded  from  evidence  North  American’s 
5-flight  proposal,  have  you  made  any  study  of  the  impact 
of  North  American’s  proposals  in  this  proceeding  on 
other  carriers?  A  Yes,  we  have,  leaving  out  the  5-flight, 
and  just  referring  to  the  8-flight  proposal.  We  have 
analyzed  the  impact  of  North  American’s  traffic  on  the 
total  traffic  on  this  route. 

Q  Is  that  in  effect  set  forth  on  page  14  of  Supple¬ 
mentary —  A  I  was  just  going  to  refer  to  page  14  of 
Supplementary  Exhibit  8.  Page  14  of  Supplementary 
Exhibit  8,  in  the  right  hand  column  you  will  note,  it  says, 
“If  North  American  grows  from  1955  to  1960  propor¬ 
tionately  with  traffic  .  .  that  is  proportionately  with 
their  “take”  of  the  1955  traffic,  at  an  80  percent  load 
factor  for  the  8  flights  proposed,  we  find  that  the  other 
carriers  would  increase  their  traffic  by  23  percent  from 
1952  to  1955,  and  would  increase  their  traffic  by  81  per¬ 
cent  from  1952  to  1960. 

In  other  words,  North  American’s  8  flights,  at  80  per¬ 
cent  load  factor,  would  take  the  proportion  in  this  chart 
which  is  in  white,  above  1955.  It  would  be  a  higher  pro¬ 
portion  of  the  traffic,  but  the  amount  that  would  still 
remain,  on  the  basis  of  our  total  estimates,  would  provide 
23  percent  more  passenger  mileage  to  the  other  than 
North  American  carriers,  23  percent  more  than 

2869  they  had  in  1952. 

And  then  if  North  American  had  the  same  per¬ 
centage  of  the  total  New  York-Chicago  traffic  in  1960,  as 
it  would  in  1955,  there  would  be  81  percent  increase  in 
traffic  for  the  other  carriers  between  1952  and  1960. 

EXAMINER  CUSTCK:  What  does  this  white  part 
mean? 
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THE  WITNESS:  That  is  North  American. 

EXAMINER  CUSICK:  Is  that  indicated? 

THE  WITNESS :  At  the  bottom  of  the  chart,  sir. 
The  white  is  marked  North  American,  and  the  shaded 
area  is  marked  other  carriers. 

EXAMINER  CUSICK:  That  indicates,  then,  North 
American’s  increase  would  be  greater,  compared  with 
North  American? 

THE  WITNESS :  That  is  right,  sir. 

EXAMINER  CUSICK:  But  not  greater  than  the  in¬ 
crease  of  the  certificated  carriers? 

THE  WITNESS:  That  is  right,  sir.  It  would  be 
percentagewise  greater.  You  see  the  North  American, 
according  to  this  in  1952,  I  think  had  roughly  52  million 
passenger-miles.  For  1955,  at  an  80  percent  load  factor, 
North  American  would  be  carrying  280  million  passen¬ 
ger-miles.  No,  I  beg  your  pardon,  I  was  looking  at  five 
flights.  458  million  passenger-miles.  So  North  Ameri¬ 
can’s  flights,  as  you  can  see  in  that  little  white  sliver 
there  for  1952,  is  rather  limited.  In  1955  it  would  be 
much  larger.  The  percentage  of  increase  for  North 
2870  American  from  1952  to  1955  would  be  greater  than 
would  be  the  percentage  of  increase  for  other  car¬ 
riers.  But  despite  that  growth  to  handle — growth  in 
handling  8  flights  daily,  there  would  still  be  enough  traf¬ 
fic  left  to  provide  a  23  percent  increase  for  other  car¬ 
riers. 

And  then  as  North  American  goes  proportionately  up 
in  1960  there  would  be  an  SI  percent  increase  for  the 
other  carriers  above  1952,  which  is  quite  a  sizable  in¬ 
crease  within  a  period  of  8  years  for  the  other  carriers, 
and  therefore,  would  indicate  that  there  is  very  substan¬ 
tial  room  for  North  American  and  for  the  other  carriers 
in  the  New  York-Chicago  route. 

BY  MR.  BURT : 

Q  Have  you  any  additional  comments  on  the  New 
York-Chicago  traffic  situation,  Mr.  Nathan?  A  We  did 
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take  these  same  figures  and  made  a  computation,  an  as¬ 
sumption;  let  us  assume  North  American  carried  ^th  of 
all  the  traffic  between  New  York  and  Chicago  in  1950. 
Just  assume  that  the  traffic  were  divided  evenly,  North 
American  came  in  and  became  an  even  competitor  with 
three  other  airlines,  and  they  got  ^th  of  the  total  traffic, 
what  would  that  do  to  the  traffic  of  the  other  carriers? 

The  figures  indicate  the  other  carriers  in  1960  would 
have  56  percent  more  traffic  than  in  1952.  So  that  even 
if — you  see  if  North  American  therefore,  had  its  8 
2871  flights  in  ’55,  and  increased  from  ’55  to  ’60  by  the 
proportion  of  total  traffic,  it  would  leave  an  81 
percent  increase  for  the  others.  But  if  North  American 
took  ^th  of  all  the  traffic  in  1960,  the  others  would  still 
show  an  increase  of  56.9  percent  over  their  1952  traffic. 

So  I  believe  that  these  figures  demonstrate  convinc¬ 
ingly  that  there  is  plenty  of  traffic — will  be  plenty  of 
traffic  on  this  route  for  a  new  carrier,  with  the  proposal 
of  North  American,  and  it  will  still  allow  very  substan¬ 
tial  and  attractive  growth  for  the  other  carriers. 

Q  As  an  economist,  Mr.  Nathan,  have  you  found  any 
economic  reasons  why  an  additional  carrier  or  carriers 
should  or  should  not  be  certificated  on  this  New  York- 
Chicago  route? 

MR.  JENNES:  Is  the  question  carrier  or  carriers? 

MR.  BURT :  Yes. 

THE  WITNESS:  Well,  the  subject  of  the  economics 
of  airline  traffic,  and  the  question  of  competition  in  air¬ 
line  traffic,  is  one  which  we  have  studied  quite  inten¬ 
sively.  We  have  considered  the  profitability  of  airlines. 
We  have  considered  the  question  of  investment.  We 
have  considered  the  question  of  the  nature  of  the  dis¬ 
tribution  of  the  services  of  airlines  between  large  high 
density  points  and  small  density  points.  We  have  con¬ 
sidered  the  general  pattern  and  character  of  the  Ameri¬ 
can  economy,  and  its  fundamental  features,  which  dis¬ 
tinguishes  it  from  other  economies,  and  which  has  been, 


in  my  judgment,  largely  responsible  for  its  won- 

2872  derful  growth  in  the  past,  and  it  is  our  feeling 
that  on  the  basis  of  all  these  data  generally  it  is 

desirable  to  admit  North  American  as  a  carrier  and  to 
consider  the  problem  of  competition  much  more  flexibly 
than  has  been  true  in  the  past. 

BY  MR.  BURT: 

Q  What  specific  analyses  lead  you  to  that  conclusion? 
A  Briefly,  and  I  may  refer  first  of  all  to  this  page  18 
of  Supplementary  Exhibit  8 — page  18  of  Supplementary 
Exhibit  8  is  taken  from  Form  41’s,  and  here  we  show  the 
profitability  of  the  airlines — 

Q  This  is  page  17,  isn’t  it?  A  I  beg  your  pardon, 
page  17,  yes.  Page  17,  yes,  I’m  sorry.  Page  17  is  the 
profitability  of  airlines  over  the  past  14  years,  14^ 
years.  I  think  the  figures  there  of  earnings  on  common 
stock  in  terms  of  dollars,  millions  of  dollars,  and  the 
figures  of  return  on  common  stock  in  relation  to  equity 
show  that  except  for  the  years  19 — fiscal  years  ’46,  ’47, 
and  ’48,  which  is  three  out  of  the  14*4  years,  the  airlines 
in  the  aggregate,  have  been  profitable;  that  the  rates  of 
profit  on  common  stock  equity  have  been  above  15  percent 
in  roughly  half  of  those  years;  that  the  average  return 
on  common  stock  equity  for  the  14y2  years  has  been  11.6 
percent. 

We  note  these  figures  from  the  point  of  view  of  re¬ 
lating  such  figures  to  other  industries.  I  would 

2873  say,  on  the  basis  of  my  own  analysis  of  profit¬ 
ability  of  various  industries,  and  I  have  done  it  for 

many  industries,  this  is  the  kind  of  rate  of  return  which 
one  normally  expects  from  a  competitive  industry.  It  is 
a  higher  rate  than  generally  prevails  in  the  utility  in¬ 
dustries.  It  certainly  indicates  a  level  of  profitability 
over  the  years  which  would  warrant  considerable  com¬ 
petition. 

Q  Have  you  made  any  study  of  the  effect  of  size  on 
costs  in  this  industry?  A  The  preceding  page,  page  16 
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of  Supplementary  Exhibit  No.  8  indicates  the  ratio  of 
operating  expenses  to  ton-miles  for  each  individual  trunk 
line  carrier  for  the  year  1952.  Looking  at  that  chart  it 
seems  to  me  rather  clear  that  scale  of  operations  with 
the  exception  of  a  few  of  the  airlines,  the  very  smallest 
ones,  that  the  scale  of  operations  of  airlines  is  not  a  sig¬ 
nificant  influence  on  operating  costs  per  ton-mile. 

We  find  that  for  some  of  the  smaller  lines,  the  opera¬ 
tions  per  ton-mile,  for  instance,  take  National  Airlines, 
is  lower  than  for  American  Airlines;  or  Capital  Air¬ 
lines’  operating  expense  per  ton-mile,  which  is  6th  in  size, 
is  less  than  American  Airlines’  operating  cost  per  ton- 
mile,  which  is  first  in  size,  or  TWA,  which  is  2nd  in 
size. 

MR.  JENNES:  When  you  say  per  ton-mile,  you  mean 
per  available  ton-mile,  don’t  you? 

THE  WITNESS:  Yes,  sir,  I’m  sorry,  per  available 
ton-mile,  which  w’ould  indicate  to  me  that  there  is  a 
2874  serious  question  as  to  whether  or  not  there  is  a 
constant  marginal  advantage  in  terms  of  unit  costs 
related  to  capacity  on  large  airlines  as  compared  with 
limited  sized  airlines. 

Now,  it  is  our  very  strong  belief,  Mr.  Examiner,  that 
as  the  airline  industry  grows  and  traffic  increases,  costs 
have  been  and  will  continue  to  be  reduced,  and  that  traf¬ 
fic  can  become  cheaper  relative  to  other  kinds  of  traffic 
over  the  years,  as  has  been  true  in  the  past. 

But  that  qustion  of  elasticity  of  cost  is  a  different  ques¬ 
tion  than  that  of  efficiency  of  size  of  operator.  You  can 
have  an  industry  where  more  production  doesn’t  bring 
lower  costs,  but  a  bigger  entity  within  that  industry  will 
have  a  lower  cost  than  a  smaller  entity.  This  happens 
to  be  an  industry  where  we  feel  larger  volume  has 
brought  and  will  bring  lower  costs  in  the  aggregate,  but 
as  between  a  large  operator  and  a  small  operator,  we  do 
not  feel  there  is  anv  e:reat  efficiencv — greater  efficiencv 
through  size.  Therefore,  it  is  our  belief  that  the  greatest 
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benefits  can  come  to  the  industry  by  increased  competi¬ 
tion  and  larger  numbers  of  carriers,  rather  than  by  en¬ 
larging  the  size  of  existing  carriers. 

2875  BY  MR.  BURT : 

Q  Have  you  made  a  study  of  the  relationship 
of  investment  to  volume  of  business,  and  the  significance 
of  that  on  this  issue?  A  Page  18  of  Supplementary 
Exhibit  No.  8  merely  represents  the  relationship  of  oper¬ 
ating  revenue  to  the  value  or  the  book  value  of  operating 
property  and  equipment.  That  little  chart  demonstrates 
that  air  lines,  trunk  air  lines,  are  not  in  the  same  rela¬ 
tionship  as  most  utilities. 

We  here  in  America  have  had  a  long  tradition  of  regu¬ 
lation  of  public  utilities,  a  protected  type  of  monopoly, 
to  a  varying  degree  for  public  utilities  because  of  a  num¬ 
ber  of  factors:  rights  of  way,  standardization  of  service. 
But  one  of  the  main  factors  that  characterizes  public 
utilities  is  a  very  large  investment,  and  usually  a  very 
large  investment  in  relation  to  the  volume  of  business, 
which  means  that  the  ratio  of  the  investment  dollar  to 
annual  revenue  is  high,  or  put  it  the  other  way,  the  ratio 
of  revenue  to  the  investment  is  low. 

Here  we  see  in  1951  the  electric  utilities  showed  that 
their  operating  revenue  in  1951  was  26  per  cent  as  high 
as  their  total  value  of  operating  property  and  equipment. 
The  natural  gas  companies,  it  was  about  37.3  per  cent. 
The  telephone  companies,  it  was  33.1  per  cent.  Or  if 
you  want  to  say,  they  had  what  we  call  a  turnover  of 
their  capital  of  one-third  in  that  year,  in  volume  of 
business  to  their  investment.  The  railroads  were 

2876  53  per  cent. 

But  for  air  trunk  lines,  the  total  operating  reve¬ 
nue  was  two  and  two-thirds  times  the  operating  prop¬ 
erty  and  equipment,  or  263.6  per  cent. 

Q  What  significance  does  that  fact  have  on  'whether 
or  not  there  should  be  more  or  less  flexible  competition 
in  the  business?  A  I  should  say  this  industry  just  does 
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not  possess  the  investment  characteristics  of  a  public 
utility.  On  the  basis  of  having  a  huge  fixed  investment, 
which  would  be  wasteful  to  duplicate,  I  would  certainly 
say  that  the  air  line  industry  does  not  fall  in  the  same 
category  as  the  utilities. 

The  air  line  assets,  as  a  matter  of  fact,  are  quite  a 
substantial  portion  in  equipment,  as  such,  which  depre¬ 
ciates  and  turns  over  rapidly.  There  has  been  an  in¬ 
creasing  investment  in  hangars,  a  fixed  investment,  but 
still  the  flying  equipment  is  a  high  proportion. 

That  is  quite  different  from  a  public  utility  which  lays 
down  tracks  all  over  a  city,  and  they  stay  there  f-or  dec¬ 
ades  or  generations,  or  a  telephone  company  which  in¬ 
stalls  the  lines  and  the  poles  and  the  equipment  which 
lasts  endlessly,  and  is  a  huge  investment,  or  the  rail¬ 
roads  with  their  beds  and  their  equipment  which  lasts 
quite  long. 

So  from  the  characteristic  of  big,  huge  chunks  of  frozen 
investment,  it  would  be  wasteful  to  duplicate.  I 
2877  don’t  think  the  air  lines  fall  into  the  same  category 
as  the  utilities  in  the  United  States. 

Q  Have  you  given  any  consideration  to  the  effect  of 
additional  certification  between  New  York  and  Chicago 
on  service  to  small  communities  by  the  carriers  who  are 
now  operating  between  New  York  and  Chicago?  A  Not 
on  the  individual  communities.  We  have  studied  this,  as 
I  pointed  out  before,  the  number  of  coach  stops  in  each 
of  these  cities  relative  to  first  class,  which  indicates  that 
these  communities  do  not  get  much  coach  service.  But 
what  we  have  done  is  to  analyze  the  nature  of  the  traffic 
of  the  big  air  lines  as  between  their  low  density  or  lim¬ 
ited  number  of  stop  cities,  and  their  multiple-stop  cities. 
That  we  have  done  on  Table  15  of  Supplementary  Ex¬ 
hibit  S,  if  I  mav  refer  to  that. 

Q  What  conclusions  do  you  draw  from  this  table?  A 
This  is  an  analysis  which  breaks  down  the  service  of  the 
Big  Four  airlines,  American,  Eastern,  Trans  World  and 
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National,  breaking  down  their  stops,  or  the  stations, 
rather,  and  their  departures,  and  their  seats. 

Q  Mr.  Nathan,  shouldn’t  that  last  column  be  United 
Air  Lines?  A  I  beg  your  pardon. 

This  chart  here,  at  page  15,  shows  the  distribution  for 
the  Big  Four  carriers  in  the  first  column  of  stations,  and 
we  see  the  legend  across  the  top.  For  instance, 

2878  take  that  lower  part  of  that  first  column,  which  is 
a  rather  light  dot.  That  is  the  stations  where  they 

make  four  stops  or  less — four  departures  or  less  a  day. 
You  see  that  these  four  air  lines,  that  about  35  per  cent 
of  the  stations  where  they  stop  they  had  four  or  less 
stops  per  day. 

The  next  cross  hatch  are  the  stations  where  they  have 
over  four  through  eight  departures  a  day. 

MR.  JENNES:  Are  we  looking  at  the  same  scale,  Mr. 
Nathan? 

THE  WITNESS:  These  are  percentages,  one  hun¬ 
dred  per  cent. 

MR.  JENNES:  You  say  the  little  dots  down  here — 
THE  WITNESS:  Thirty-five  per  cent.  You  see  it  is 
between  20  and  40.  I  am  using  the  first  column.  I  am 
just  trying  to  describe  what  this  chart  shows  is  the  dis¬ 
tribution  of  their  station  stops  by  the  stations  they 
stopped  at  four  and  under  times,  departed  four  and 
under  times  a  day,  four  through  eight,  that  is  eight 
through  20,  21  through  40,  and  over  40. 

Now,  the  next  column  is  a  distribution  of  the  nurnber 
of  departures.  We  see  how  the  distribution  shifts,  be¬ 
cause  the  number  of  stations  where  they  had  40  or  over 
departures  a  day  certainly  account  for  a  much  greater 
portion  of  the  departures. 

The  percentage  there  is  a  much  smaller  percentage  of 
the  actual  number  of — relative  to  the  number  of  stations. 
Now,  the  third  column  is  available  seats.  What  we 
find  here  is  that  the  stations  at  which  there  were 

2879  four  or  less  departures  a  day  account  for  about  35 
percent  of  the  total  stations  of  these  Big  Four  air- 
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lines,  and  account  for  only  about  six  per  cent  of  the  total 
available  seats.  And  that  the  stations  which  had  eight  or 
less  departures,  that  would  be  the  lower  two  boxes,  which 
account  for  almost  sixty  per  cent  of  the  total  stations 
for  these  Big  Four  airlines,  account  for  only  about  15 
per  cent  of  the  total  available  seats.  That  is  available 
seats. 

If  we  had  actual  enplaned  passengers,  I  am  sure  that 
the  number  would  be  even  smaller.  You  see  those  sta¬ 
tions  where  they  had  four  or  less  stops  and  eight  or  less 
stops,  would  account  for  even  a  smaller  percentage  of  the 
enplaned  passengers  than  they  account  for  the  available 
seats. 

What  the  significance,  I  think,  of  this  breakdown  is, 
which  we  made  from  Form  41,  is  that  a  relatively  lim¬ 
ited  proportion  of  the  total  service  of  the  Big  Four  is 
accounted  for  by  these  either  low  density  stations,  one 
might  characterize  most  of  them  as,  or  the  smaller  sta¬ 
tions,  or  the  stations  where  they  make  a  limited  number 
of  departures.  It  would  seem  to  me  that  this  analysis 
of  the  pattern  of  the  traffic  for  the  Big  Four  would  indi¬ 
cate  that  the  source  of  revenue  and  the  costs  for  these 
stations  where  there  are  a  limited  number  of  departures  a 
day,  accounts  for  a  relatively  limited  portion  of  the  total 
revenue  and  total  costs  of  these  stations. 

In  essence,  the  Big  Four  give  most  of  their  serv- 
2880  ice  and  get  most  of  their  revenue  from  those  sta¬ 
tions  where  they  have  sizeable  operations,  mean¬ 
ing,  for  instance,  more  than  eight  departures  a  day,  which 
is  quite  a  sizeable  volume  of  traffic.  So  that  it  is  these 
small  stations,  the  low  density  stations,  which  are  rela¬ 
tively  unimportant  in  terms  of  the  total  operations  of 
the  trunk  lines. 

*  *  *  * 

28S2  Q  I  will  reframe  the  question.  I  am  assuming 
between  New  York  and  Chicago  air  transportation 
has  the  same  general  characteristics  as  it  has  in  the  rest 
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of  the  country. 

As  a  matter  of  economics,  Mr.  Nathan,  what  is  your 
conclusion  as  to  the  desirability  of  additional  competi¬ 
tion  between  New  York  and  Chicago?  A  I  feel  that  as 
a  result  of  our  analysis  that  the  growth  potentials  in  the 
air  line  traffic  between  New  York  and  Chicago  are  very 
great.  That  additional  air  line  certification  would  leave 
substantial  growth  possibilities  for  the  existing  carriers. 
And  that  the  general  characteristics  of  the  air  line  in¬ 
dustry  are  such  that  should  not  deny  new  competitors 
coming  into  the  field,  in  this  particular  area,  between 
New  York  and  Chicago. 

It  is  my  own  very  strong  conviction  that  some  degree 
of  freedom  of  entry  is  essential  in  each  and  every  in¬ 
dustry  except  to  where  there  are  overwhelming  circum¬ 
stances  to  the  contrary  which  necessitate  that  there  be 
monopoly  and  that  there  be  no  competition  or  limited 
competition. 

The  elements  of  competition  or  freedom  of  entry,  or 
the  arguments  on  that,  I  think  apply  very  importantly  to 
the  New  York-Chicago,  as  well  as  elsewhere,  but  we  are 
talking  principally  about  New  York  and  Chicago. 
2883  I  think  the  growth  of  America  in  the  past  has 
been  primarily  predicated  on  the  vigor  and  the 
dynamic  consequences  of  competition  between  people  who 
produce  identical  products  or  identical  services,  or  com¬ 
petitive  services,  or  new  products. 

What  has  been  so  important  in  the  growth  of  the  Amer¬ 
ican  economy  has  been  the  introduction,  always,  of  new 
devices,  new’  techniques,  new’  methods,  newT  procedures, 
which  results  in  lower  costs,  and  makes  possible  the  ex¬ 
ploitation  of  the  mass  markets  in  reaching  the  mass  num¬ 
bers  of  people. 

I  think  all  economists  are  pretty  well  agreed,  Mr.  Ex¬ 
aminer,  that  there  are  areas  in  the  economy — I  don’t;  think 
this  is  really  debatable,  I  am  sure  every  economist  agrees 
that  there  are  areas  in  the  economy  v’here  monopoly 
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must  be  fostered,  and  where  there  must  be  limitations  on 
entry. 

On  the  other  hand,  there  are  sharp  disagreements  as 
to  the  areas  that  have  some  relationship  to  utilities  as 
to  whether  or  not  the  advantages  or  disadvantages  of 
freedom  of  entry  do  outweigh  each  other. 

My  feeling  is  that  on  the  basis  of  economic  observa¬ 
tions  and  analyses  of  the  data  in  this  case,  that  some 
freedom  of  entry  is  highly  important  in  this  Nevr  York- 
Chicago  run  in  order  to  assure  improved  service,  in  order 
to  assure  lower  rates,  in  order  to  assure  that  we  will  ex¬ 
ploit  the  maximum  potentialities  and  to  enlarge  the 
markets;  that  if  there  is  no  freedom  of  entry,  and  if 
the  entire  air  line  potential  between  New  York  and 
2SS4  Chicago  is  reserved  to  existing  carriers,  even  if 
one  carrier  is  given  parts  of  this  route  that  they 
are  not  now  on,  or  restrictions  are  taken  off  one  carrier, 
there  still  will  not  be  the  kind  of  vigor,  the  kind  of  inno¬ 
vation  that  is  essential  to  the  maximum  growth  and  the 
maximum  exploitation  of  the  potentialities  of  the  econ¬ 
omy  and  the  industry. 

I  think  the  air  line  profitability  indicates  today  that 
they  can  stand  the  competition.  I  believe  it  is  in  the 
interest  of  all  industry  and  all  services,  and  the  govern¬ 
ment  of  this  country,  that  we  develop  to  the  maximum 
the  traffic  pattern  for  air  lines,  because  the  advantages 
of  air  lines,  I  think,  are  obvious  to  everyone  in  the  terms 
of  convenience,  the  added  service,  the  enlarged  market, 
the  greater  economic  development  its  permits  in  every  city 
it  touches,  and  every  industry  that  can  use  air  lines,  and 
that  if  we  tend  to  limit  entry  it  is  my  conviction  that  we 
will  thereby  retard  progress  in  the  air  line  industry,  be¬ 
cause  there  will  not  be  the  vigor  of  the  new  idea  of  new 
thought. 

That  doesn’t  mean,  Mr.  Examiner,  that  I  feel  that  the 
choice  must  be  either  black  or  white,  no  entry  at  all  or 
complete  freedom  of  entry,  but  certainly  some  freedom 


29 


of  entry,  in  my  judgment,  is  absolutely  necessary  if  this 
industry  is  going  to  achieve  the  maximum  it  can  achieve 
and  make  the  major  contribution  it  is  going  to  make  to 
the  growth  of  the  air  line  industry  and  to  the  growth  of 
the  national  economy. 

2885  I  would  emphasize  the  latter,  even  more  than  the 
air  line  industry,  because  we  all  know  that  com¬ 
munication,  transportation  and  communication  is  the  key 
to  modernization,  modern  science,  modern  technology, 
modern  production.  If  we  can  expand  and  elaborate  the 
communication  system,  and  the  air  lines,  I  am  convinced, 
offers  one  of  the  greatest  possibilities  for  expediting  the 
movement  of  people  and  of  goods — if  we  can  give  every 
facility  to  the  expansion  of  that  industry  by  new  thoughts, 
new  ideas,  new  techniques,  new  devices,  new  approach, 
then  we  will  have  made  the  maximum  contribution  to  the 
future  potential  of  this  country  which  is  so  great. 

I  think  that  can  only  be  achieved  with  not  just  spread¬ 
ing  the  market,  or  spreading  the  routes  among  existing 
carriers,  but  I  think  it  has  to  be  achieved  by  new  com¬ 
petitors  who  will  come  in  with  new  approaches  and  new 
ideas.  And  therefore,  on  straight  economic  grounds,  I 
would  say  that  their  conclusion  is  not  only  justified,  but 
would  insist  on  some  degree  of  freedom  of  entry,  which 
means  new  air  lines  coming  into  the  picture. 

Certainlv  it  is  justified  on  this  route. 

BY  MR.  BURT : 

Q  Mr.  Nathan,  directing  your  attention  to  the  Table 
5  of  NAJ-1,  in  Volume  1  of  North  American’s  exhibits, 
would  you  explain  the  source  of  the  material  used  in  that 
table  ? 

EXAMINER  CUSICK:  You  might  refer  him  to  the 
page,  Mr.  Burt. 

MR.  BURT:  Page  222,  Mr.  Examiner. 

2886  THE  WITNESS:  The  source  is  from  the  Civil 
Aeronautics  Board.  We  have  gone  back  to  the 

reports  of  the  Civil  Aeronautics  Board  from  the  indi- 
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vidual  air  lines.  We  take  responsibility  for  the  classifi¬ 
cations  between  domestic  and  international.  Included  in 
the  international  category  are  five  air  lines.  Overseas 
National,  Seaboard  and  Western,  Trans-Caribbean,  Trans¬ 
ocean,  and  U.  S.  Overseas,  which  were  primarily  inter¬ 
national  carriers  from  1949  to  1952.  Their  figures  are 
included  under  “International.”  The  other  irregulars 
are  included  under  “Domestic.” 

The  figures  themselves  come  from  the  Civil  Aeronau¬ 
tics  Board  compilations.  But  that  classification  as  be¬ 
tween  domestic  and  international  is  our  own  for  those 
five.  We  consulted  -with  people  of  the  C.A.B.,  but  we 
take  responsibility  for  that  classification. 

I  have  given  you  the  air  lines  which  we  included  as 
international. 

MR.  BURT:  Mr.  Examiner,  I  also  intend  as  soon  as 
I  can  get  the  material  to  amplify  the  source  material  on 
table  IS  and  on  table  22.  I  don’t  have  the  sources  com¬ 
pletely  checked  down  at  the  moment,  and  I  would  like 
permission  to  recall  Mr.  Nathan  for  additional  direct  tes¬ 
timony  on  those  two  points. 

MR.  JENNES:  If  Mr.  Nathan  can’t  support  these 
exhibits,  Mr.  Examiner,  by  the  time  we  cross  examine 
him,  I  move  to  strike  the  exhibits. 

2S87  MR.  BURT:  I  think  we  will  have  them  pretty 
quick.  We  are  trying  to  get  them  as  fast  as  we 

can. 

EXAMINER  CUSICK :  Off  the  record. 

(Discussion  off  the  record.) 

EXAMINER  CUSICK :  On  the  record. 

«  *  •  • 

2917  Cross  Examination 

BY  MR.  JENNES : 

*  *  *  * 

3021  Q  Mr.  Nathan,  in  your  direct  testtimony  you 
referred  and  I  think  I  am  quoting  you  fairly  aceu- 


rately,  to  the  need  for  an  additional  carrier  or  carriers 
in  the  New  York-Chicago  area,  and  then  you  urged  what 
you  described  as  freedom  of  entry,  do  you  recall  that? 
A  Yes,  I  do,  some  degree  of  freedom  of  entry. 

Q  Then  you  referred  to  the  general  desirability  of 
admitting  North  American?  A  Eight. 

Q  What  do  you  mean  by  the  need  for  an  additional 
carrier  or  carriers,  in  the  New  York-Chicago  area?  A 
Well,  it  justifies  my  conclusion  on  two  grounds;  one  is 
that  the  prospective  growth  in  air  traffic — 

Q  I’m  sorry  that  was  not  my  question.  A  I’m  sorry. 

Q  My  question  was,  what  you  meant  by  the  need  for 
an  additional  carrier  or  carriers.  Do  you  mean  one  car¬ 
rier,  or  do  you  mean  several  carriers?  A  I  believe 
there  is  need  for  at  least  one  extra  carrier  in  the  very 
near  future.  Whether  one  in  the  next  year,  2,  or  3,  or 
three  new  ones  in  the  next  5  or  10,  I  would  not  hazard  to 
give  a  specific  figure.  The  main  emphasis  I  place 
3022  on  it  is,  to  the  importance  there  is  a  need  for  an 
additional  new  carrier  primarily  to  give  the  kind 
of  stimulation  and  the  kind  of  aggressiveness  and  the 
kind  of  promotion  and  the  kind  of  drive  to  capture  an 
enlarged  portion  of  this  mass  market  of  the  United 
States,  which  will  only  arise  out  of  new  entrants  from 
time  to  time. 

The  number  and  the  frequency  and  the  timing  of  en¬ 
trants  being  dependent  on  current  prospective  conditions. 

Q  You  say  if  we  tend  to  limit  entry,  we  will  retard 
progress?  A  Yes,  sir. 

Q  Do  you  mean  by  that  that  there  should  be  no — I’m 
talking  in  economic  terms  now,  I  understood  that  to  be 
the  framework  of  your  testimony?  A  Yes. 

Q  You  said  if  we  tend  to  limit  entry,  that  will  retard 
progress. 

Now,  what  do  you  mean  by  “limiting  entry”?  Do  yon 
mean  any  limit  on  entry  will  retard  progress,  or  do 
you  mean  just  keeping  North  American  from  entering 
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will  retard  progress?  A  I  would  say  an  absolute  lim¬ 
itation  on  entry  will  retard  progress  much  more  than 
an  admission  into  air  traffic  of  a  small  number,  or  one 
carrier.  I  think  the  limitation  of  entry  to  say,  one  car¬ 
rier  in  the  next  10  years,  w'ould  retard  progress  relative 
to  the  admission  of  two  entrants. 

3023  There  may  come  a  point  at  which  the  admission 
of  entrants  might  create  problems  which  might 

offset  the  competitive  advantages  or  the  advantages 
arising  out  of  increased  competition.  That,  I  think,  is 
a  decision  for  the  Board  to  make,  but  I’m — 

Q  Let’s  suppose  there  were  five  other  carriers  right 
now  with  the  same  alleged  purposes  as  your  applicant. 
A  Yes. 

Q  Should  all  of  them  be  allowed  to  enter  the  New 
York-Chicago  market?  A  If  I  were  sitting  on  the 
Board — 

Q  That  is  not  the  question.  I  am  trying  to  keep  you 
from  the  Board.  I  am  trying  to  keep  this  in  the  frame¬ 
work  of  your  testimony  yesterday.  A  Not  necessarily, 
wmuld  be  my  answer. 

Q  What  does  that  mean?  A  You  said  should  all 
five  be  entered. 

Q  Yes.  A  I  say  not  necessarily. 

Q  You  have  studied  this  situation?  A  Yes. 

Q  You  are  here  testifying  in  this  proceeding  you  are 
familiar  with  the  economics,  I  take  it.  Now  on  the 
basis  of  your  study  and  analysis,  if  there  were  five  ap¬ 
plicants  with  the  same  alleged  purpose  as  your 

3024  applicant,  should  they  all  be  allowed  to  enter?  A 
It  seems  to  me  the  way  you  posed  the  question, 

Mr.  Jennes,  the  answer  I  have  to  give  is  that  I  would 
be  weighing  the  kind  of  factors  the  Board  would  be 
weighing,  wThat  is  the  growth  potential  in  the  relatively 
near  future,  what  would  the  impact  be  on  the  existing 
carriers,  what  possible  benefits  wmuld  arise  out  of  five. 
All  I  can  say  is  if  I  were  recommending  a  decision,  I 
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would  probably  not  recommend  against  or  for  all  five 
entrants  immediately. 

EXAMINER  CUSICK:  Did  you  weigh  all  those  fac¬ 
tors  in  arriving  at  your  conclusion  that  there  should  be 
freedom  of  entry  in  the  New  York-Chicago  market? 

THE  WITNESS:  Yes,  we  weighed  all  those  factors. 
We  think  there  should  be  some  degree  of  freedom  of 
entry,  Mr.  Examiner.  We  didn’t  try  to  arrive  at  the 
conclusion,  however,  whether  there  should  be  3,  6,  8,  or 
2.  We  certainly  concluded  there  ought  to  be  at  least  one. 
BY  MR.  JENNES : 

Q  Would  all  the  purposes  which  you  described  as 
flowing  from — which  you  further  describe  as  freedom 
from  entry,  be  accomplished  by  the  certification  of  the 
North  American  group?  A  Certainly — 

Q  I  have  no  objection  to  your  explaining  your 
3025  answer,  but  could  you  answer  it  yes  or  no?  A  I 
say  certainly  those  purposes  would  be  accom¬ 
plished  at  least  in  part  by  the  entry  of  North  American 
as  one  additional  carrier  on  this  line.  What  I  am  trying 
to  say  is — 

Q  Fully?  A  No,  I  say  in  part.  It  may  be  that  two 
carriers  would  accomplish  these  purposes  even  more  fully 
than  the  mere  certification  of  North  American. 

EXAMINER  CUSICK:  But  do  you  know? 

THE  WITNESS:  At  some  point  certain  disadvan¬ 
tages  may  arise  which  would  offset  the  advantages.  I 
think  certainly  one  additional  carrier  at  this  time  would 
very  clearly  provide  great  advantages  in  terms  of  com¬ 
petition.  Two,  I  believe,  would  require  even  greater 
advantages  than  just  the  addition  of  one.  Whether  3 
would  have  such  a  severe  impact  on  the  existing  car¬ 
riers  in  terms  of  the  division  of  the  traffic  would  depend 
again  on  what  rates — if  the  new  carriers  came  in  and 
were  able  to  travel  at  three  cents  a  mile,  and  the  ex¬ 
isting  carriers  were  able  to  compete  at  3  cents  a  mile,  it 
is  entirely  possible  the  rise  in  total  traffic  on  this  route 


between  New  York  and  Chicago  would  be  far  greater 
than  what  we  contemplate,  and  what  we  project  for  1960 
may  be  achieved  by  1955,  in  which  case  the  three  would 
accomplish  benefits  far  in  excess  of  any  detriment  that 
might  arise  out  of  their  admission  immediately. 

BY  MR.  JENNES: 

3026  Q  In  the  exhibit  which  you  have  distributed 
in  the  irregular  investigation,  containing  the  same 

general  type  of  material  as  in  this  exhibit,  in  the  por¬ 
tion  of  the  exhibit  where  you  began  your  discussion  of 
freedom  of  entry,  you  stated,  “In  a  free  economy  com¬ 
petition  and  freedom  of  entry  into  business  is  not  only 
permitted  but  encouraged.” 

That  was  at  page  S2  of  the  exhibit. 

At  page  81  of  the  exhibit  in  this  case  you  introduced 
that  branch  of  your  exhibit  by  saying,  “The  economic 
character  of  the  air  transport  industry  as  such,  calls  for 
regulated  competition  and  regulated  freedom  of  entry.” 

Now,  are  you  becoming  somewhat  uncertain  about  the 
desirability  of  complete  freedom  of  entry?  A  No.  The 
quote  you  read  from  our  5132,  I  would  add  here  to  100 
percent  today,  that  in  a  free  economy,  not  only  is  com¬ 
petition  part  of  it  but  freedom  of  entry  is  not  only  per¬ 
mitted  but  encouraged.  That  is  still  100  percent  true  as 
far  as  my  judgment  and  interpretation  of  a  free  econ¬ 
omy. 

Q  Didn’t  you  go  on  to  say  there  the  criteria  and  con¬ 
siderations  which  apply  to  public  utilities  do  not  apply 
to  public  air  transportation?  A  They  do  not  apply, 
and  I  still  don’t  think  they  do.  But  we  have  by  legis¬ 
lation  and  past  experience,  regulation  in  the  airline  in¬ 
dustry.  AVithin  the  framework  of  all  the  history  and 
experience  it  is  my  very  strong  feeling  that  the 

3027  policy  which  should  be  followed  in  the  airline  in¬ 
dustry  is  one  of  controlled  regulation,  which  is 

entirely  different  from  one  of  complete  unfreedom,  or 
complete  denial  of  entry,  which  has  been  the  practice 
now  for  15  years. 
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Q  Well,  then,  is  it  fair  to  say  on  the  basis  of  your 
testimony  yesterday  and  your  exhibit  that  you  do  not 
believe  that  there  should  be  complete  freedom  of  entry 
in  the  air  transportation  field?  A  I  think  there  are 
factors  which  would  justify  my  conclusion,  w;hich  would 
lead  me  to  conclude  there  should  not  be  absolute  free¬ 
dom  of  entry  in  the  airline  industry. 

Q  What  are  those  factors?  A  Well,  there  are  such 
factors  as  problems  of  safety,  which  from  a  layman’s 
point  of  view,  I  believe  the  difficulty  of  regulation  of 
safety  would  probably  increase  the  danger  of  accidents 
and  mortalities  if  there  were  absolute  freedom  of  entry. 

I  think  that  there  are  problems  of  assurance  of  con¬ 
tinuity  of  service  which  might  be  disturbed  by  absolute 
freedom  of  entry.  I  think  that  there  would  be  difficul¬ 
ties  in  carrying  out  such  practices  as  a  common  air 
travel  card  credit  facility  among  all  the  airlines  if  there 
were  no  freedom  of  entry.  I  think  in  terms — 

Q  If  there  were  no  limit  on  freedom  of  entry?  A 
If  there  were  no  limit  at  all  on  freedom  of  entry. 
3028  I  think  that  the  assurance  on  the  part  of  individ¬ 
uals  of  being  able  to  move  on  reasonably  orderly 
bases,  and  by  fixed  time  schedules,  might  be  affected  by 
an  absolute  unlimited  freedom  of  entry,  because  if  one 
could  just  go  down  to  the  airport  in  Washington  and 
literally  get  in  line  to  take  the  next  plane  that  goes 
out,  anybody  who  comes  along,  there  do  arise  questions 
of  scheduling  and  things  of  that  nature. 

I  believe  that  those  factors,  and  probably  others  that 
I  could  enumerate,  would  indicate  that  some  limitation 
on  freedom  of  entry  would  be  justified  in  this  industry, 
to  some  limitation. 

«  •  •  • 

3112  Cross  Examination 

BY  ME.  BEVANS: 

•  *  •  • 


3115  Q  Coming  to  your  final  summary  finding  on 
Page  V,  is  it  your  position  that  increases  in  traf¬ 
fic  demand  the  certification  of  new  carriers?  That  is, 
that  the  Board  should  as  a  matter  of  policy  increase  the 
number  of  carriers  in  somewhat  direct  proportion  to  the 
traffic  development?  A  Not  in  direct  proportion.  If  I 
may  elaborate  on  that,  I  think  there  are  two  implica¬ 
tions.  One  is,  how  big  an  increase  in  the  traffic  is  in  the 
offing?  Does  it  offer  a  chance  to  the  carriers  for  growth? 
If  new  carriers  come  in,  will  it  still  offer  reasonable 
opportunities  for  growth  for  the  system  carriers?  I 
put  that  in  one  category. 

In  the  other  category,  I  put  in  the  whole  competitive 
picture.  In  some  places,  on  careful  study,  one  concludes 
additional  carriers  might  be  introduced  even  though 
prospects  for  substantial  increase  in  traffic  are  not  likely. 

Q  Had  the  Civil  Aeronautics  Board  adopted  that  pol¬ 
icy  in  193S,  let  us  take  as  an  example  between  Miami 
and  Chicago,  where  there  was  then  one  carrier,  how 
many  carriers  would  you  now  suggest  in  view  of  ap¬ 
proximately  a  forty-fold  increase  in  the  Chicago-Miami 
traffic? 

3116  MR.  BURT:  The  witness  said  he  didn’t  think 
it  would  be  exactly  in  proportion.  It  depended 

on  the  facts  in  each  case.  He  hasn’t  testified  as  to  any 
facts  on  the  Chicago-Miami  market. 

EXAMINER  CUSICK:  I  think  the  Chicago-Miami  is 
merelv  used  as  an  illustration  of  the  fortv  times  in- 
crease,  the  increase  in  traffic  generally.  I  will  let  him 
answer  if  he  knows. 

THE  WITNESS:  Mr.  Examiner,  I  don’t  think  there 
is  an  answer  to  this  question,  except  an  opinion.  I  sus¬ 
pect  had  the  Civil  Aeronautics  Board,  starting  at  the 
time  of  the  enactment  of  the  legislation  in  1938,  pursued 
a  policy  of  relative  sympathy  or  support  toward  some 
degree  of  freedom  of  entry,  I  suspect  they  might  in¬ 
volve  three,  four  or  five,  or  half  a  dozen  flying  from 
Chicago  to  Miami,  on  that  route. 
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Or,  if  I  put  it  another  way,  if  the  Civil  Aeronautics 
Act  had  not  been  legislated  in  1938,  and  say  it  had  been 
legislated  in  1948  or  1950,  in  the  interim  there  had  been 
no  restraints,  it  is  quite  possible  we  may  have  had  more 
than  half  a  dozen  operations  between  Chicago  and  Miami. 

BY  MR.  BEVANS: 

•  •  •  • 

3142  EXAMINER  CUSICK:  You  don’t  contemplate 

3143  no  ceiling  on  competition  at  all,  do  you,  Mr. 

Nathan? 

THE  WITNESS:  Mr.  Examiner,  if  we  were  starting 
out  from  scratch  today,  and  there  were  no  Civil  Aero¬ 
nautics  Board,  I  would  say  there  would  be  absolute  free¬ 
dom  of  entry,  and  the  industry  might  very  well  adapt 
itself  to  good  service  to  the  people  on  a  no  limitation  of 
freedom  of  entry.  If  the  CAB  legislation  had  not  been 
enacted  in  ’38,  or  had  been  enacted  10  or  15  years  later, 
as  of  today  or  5  years  ago,  I  think  we  would  have  had 
a  different  characteristic  in  the  airline  industry  than 
we  have  today.  We  would  have  more  companies,  we 
would  have  more  vigorous  competition. 

My  purely  personal  judgment  is  the  rate  of  growth 
up  to  now  would  have  been  more  rapid,  but  you  have  had 
now  15  years  of  regulation  under  the  legislation,  and  no 
new  entry  of  front  lines,  and  I  would  certainly,  in  the 
face  of  that  background,  in  answer  to  other  questions 
indicated  the  other  day,  I  would  not  recommend  absolute 
freedom  of  entry  at  this  stage. 

I  would  recommend  some  degree  of  freedom  of  entrv, 
with  the  thought  that  it  will  develop  as  the  preponder¬ 
ance  of  facts  and  judgments  and  opinions  indicate  it  is 
appropriate  to  move  ahead  in  terms  of  the  admission  of 
new  firms. 

•  •  •  • 

3261  OrviUe  Kelman 

was  called  as  a  witness  for  and  on  behalf  of  North 


American  Airlines  Group,  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

•  *  •  * 

3302  Cross  Examination 

BY  MR.  JENNES: 

•  •  •  • 

3409  Q  Let’s  start  running  through  those  10.  Re¬ 
public  Air  Coach  System,  a  partnership.  What  is 

that,  and  who  owns  it,  and  who  are  its  officers?  A  Re¬ 
public  Air  Coach  System  is  a  partnership  in  the  State 
of  California.  It  has  4  partners,  Mr.  Jack  B.  Lewin, 
Mr.  R.  R.  Hart,  Mr.  Stanley  D.  Weiss,  and  Mr.  James 
Fischgrund. 

Q  Is  it  a  limited  or  a  general  partnership?  A  Gen¬ 
eral  partnership. 

Q  And  in  what  business  has  it  been  for  the  last  3 
rears,  and  in  what  business  is  it  now’?  A  It  was  or- 
ganized  on  January  1,  1951,  as  a  fiscal  agency  for  irreg¬ 
ular  air  carriers. 

EXAMINER  CUSICK:  Fiscal? 

THE  WITNESS:  Fiscal. 

BY  MR.  JENNES: 

Q  What  do  you  mean  by  a  fiscal  agency  of  irregular 
air  carriers?  A  It  does  the  accounting  and  financ¬ 
ing. 

3410  Q  What  irregular  air  carrier?  A  North 
American  Airlines,  Inc.,  Trans-National  Airlines, 

Inc.,  Trans- American  Airways,  Inc.,  and  Hemisphere  Air 
Transport. 

Q  It  has  done  no  accounting  or  financing  for  any  ir¬ 
regular  carriers  other  than  these  four?  A  Not  that  I 
know  of. 

Q  Or  any  other  air  carrier  other  than  these  four? 
A  No. 
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Q  And  your  answer  is  “no,  it  has  not”,  is  that  right? 
A  That  is  correct. 

Q  Let’s  take  20th  Century  Aircraft  Co.  A  20th  Cen¬ 
tury  Aircraft  Co.  is  a  California  partnership  made  np 
of  the  same  4  partners  as  was  Republic  Aircoach  System. 

Q  Is  that  a  limited  or  general  partnership?  A  A 
general  partnership. 

Q  In  what  business  has  it  been  in  the  last  3  years, 
and  what  does  it  do  now? 

MR.  BURT:  Mr.  Examiner,  I  believe  Mr.  Kelman 
overlooked  an  irregular  as  far  as  Republic  Aircoach  is 
concerned.  For  the  record  I  would  like  to  ask,  does  Re¬ 
public  Aircoach  service  today  Unit  Export? 

THE  WITNESS:  Yes,  for  the  past  month  or  so  it 
has  been  doing  the  fiscal  work  for  that  airline. 

•  •  *  • 

3412  Q  Let’s  return  to  20th  Century  Aircraft  Co. 

You  ■were  saying  it  is  a  general  partnership?  A 
That  is  correct. 

Q  WTiat  business  has  it  been  in  for  the  last  few  years, 
and  what  business  is  it  in  now?  A  This  partnership 
owns  and  leases  aircraft. 

Q  The  application  of  the  Group  you  represent  recites 
the  20th  Century  Aircraft  Co.  as  a  joint  venture  consist¬ 
ing  of  Jack  B.  Lewin,  James  Fischgrund,  Roscoe  B. 
Weiss,  and  Roscoe  Hart.  Has  there  been  anv  change  in 
the  status  since  April  3,  1953,  wdien  the  application  was 
filed?  A  Not  to  my  knowledge. 

Q  Do  you  know  whether  it  was  a  partnership  or  a 
joint  venture?  A  I  can  say  I  have  not  seen  partner¬ 
ship  papers  on  the  company,  and  when  I  referred  to  it 
as  a  partnership,  I  was  speaking  from  a  tax  standpoint. 
The  tax  returns  are  filed  on  a  joint  venture  partnership 
return.  The  distinction  I  am  not  aware  of  at  this  time. 

Q  You  were  saying  that  this  concern  leases  aircraft 
to  irregulars?  A  That  is  correct. 

Q  To  which  irregular?  A  It  has  during  the  past  3 


years  leased  it  to  North  American  Airlines,  Inc., 

3413  Trans-National  Airlines,  Inc.,  Trans-American 
Airways,  Inc.,  and  Hemisphere  Air  Transport. 

Q  Is  it  currently  leasing  aircraft  to  Unit  Export? 
A  I  am  not  familiar  with  its  operations  of  the  last  few 
months. 

Q  I  assume  that  whenever  you  refer  to  the  irregular 
North  American  Airlines,  Inc.,  you  are  referring  to  the 
company  that  formerly  did  business  as  20th  Century? 
A  That  is  correct. 

Q  So  its  leasing  has  been  restricted,  then,  to  the  ir¬ 
regular  carriers  wdio  are  parties  to  this  application,  plus 
Hemisphere?  A  Yes. 

Q  What  is  the  story  on  California  Aircraft  Co.?  A 
California  Aircraft  Co.  is  a  general  partnership  made 
up  of  5  partners  including  the  4  who  are  partners  in 
Republic  and  20th  Century  Aircraft  Co.,  and  in  addition, 
Mr.  Maury  Swidler. 

Q  Again  you  refer  to  California  Aircraft  Co.  as  a 

partnership.  The  application  here  refers  to  it  as  a  joint 

venture.  Are  vou  aware  of  anv  difference — do  vou  know 
*  *  * 

which  is  correct?  A  No,  I  do  not. 

Q  This  also  leases  aircraft  to  large  irregular  car¬ 
riers?  A  It  does. 

Q  The  same  irregular  carriers  to  whom  20th  Century 
Aircraft  Co.  leases  aircraft?  A  Yes,  it  does. 

3414  Q  And  limited  to  those  also?  A  Yes. 

Q  What  is  North  American  Airlines,  Inc.?  A 
North  American  Airlines,  Inc.,  is  a  North  Carolina  Cor¬ 
poration,  formerly  known  as  20th  Century  Airlines. 

Q  Yes.  WTiat  else  do  you  know  about  it?  A  I  know 
it  is  owned  by  Mr.  Ed  McAndrews,  who  is  President,  and 
Helen  Peterson  is  the  Secretary. 

Q  Have  you  inspected  the  books  of  that  company  re- 
centlv?  A  WTiat  do  vou  mean  bv  “recentlv”? 

Q  Does  Mr.  McAndrews  own  all  of  its  stock?  A  The 
last  investigation  I  made  revealed  that. 
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Q  How  long  ago  was  that?  A  Sometime  in  the  mid¬ 
dle  of  1953. 

Q  North  American  Airlines,  Inc.,  operates  under  a 
letter  of  registration  issued  by  the  Civil  Aeronautics 
Board,  is  that  correct?  A  That  is  correct. 

Q  What  is  the  situation  with  respect  to  Trans-Na¬ 
tional  Airlines,  Inc.?  A  Trans-National  Airlines,  Inc., 
is  a  California  Corporation.  The  stock  is  owned  by  Mr. 
Harold  Feldman,  who  is  the  President.  Other  officers 
are  Mr.  Gordon  McBride,  Mr.  James  Nieukirk  and  Mrs. 
Feldman. 

Q  All  of  the  stock  is  owned  by  Mr.  Harold 
3415  Feldman?  A  That  is  correct. 

•  #  •  * 

3417  Q  What  is  North  American  Aircoach  System, 
Inc.?  A  North  American  Aircoach  System,  Inc., 
is  also  known  as  North  American  Airlines  Agency,  Inc., 
a  New  York  Corporation — 

Q  Also  known  as  what?  A  North  American  Air¬ 
lines  Agency,  Inc. 

Q  Yes.  A  It  is  a  New  York  Corporation. 

Q  Where  and  by  whom  is  it  known  as  North  Ameri¬ 
can  Airlines  Agency?  A  It  was  originally  incorporated, 
I  believe,  with  that  name,  and  was  formally  changed 
sometime  after  its  operation. 

•  *  *  • 

3420  BY  MR.  JENNES: 

Q  How  about  Republic  Aircoach  System,  Inc.? 
A  Republic  Aircoach  System,  Inc.,  is  a  California  Cor¬ 
poration  owned  by  Mr.  Lewin,  Mr.  Fischgrund,  Mr.  Hart, 
Mr.  Weiss,  which  has  been  inactive  since  December  31, 
1950. 

Q  Turning  back  to  North  American  Aircoach  Sys¬ 
tem,  Inc.,  what  is  its  business  and  what  has  its  business 
been  for  the  last  3  years?  A  North  American  Aircoach 
System,  Inc.,  is  a  retail  ticket  organization  selling  tickets 
to  the  public. 
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Q  For  whom  does  it  sell  tickets  to  the  public?  A 
Any  and  all  irregular  air  carriers. 

*  »  •  * 

3501  Jack  B.  Lewin 

•  *  *  * 

Direct  Examination 

•  *  •  * 

3502  Q  What  experience  has  the  management  of 
these  applicants  had  in  offering  low-fare  high-den¬ 
sity  service?  A  The  management  entered  into  low-cost 
air  transportation  in  1946  and  since  that  time  for  the 
past  7  years  have  been  active  in  developing  low-cost  air 
transportation. 

Q  What  is  the  general  nature  of  the  service  that  the 
applicants  propose  to  offer  between  New  York  and  Chi¬ 
cago?  A  The  Applicants  propose  to  offer  a  new  type 
aircoach  system  on  this  route  based  upon  the  Applicants’ 
experience  during  the  past  7  years. 

Q  WTiat  innovations  have  you  introduced  during  this 
7-year  period?  A  At  the  beginning  of  the  operation 
period,  with  the  cooperation  and  aid  of  Burns  Aero  Seat 
Co.,  we  helped  develop  a  high-density  seat  which  could 
be  used  successfully,  four  abreast,  in  a  DC-3  type  air¬ 
craft,  and  five  abreast  in  a  DC-4  type  aircraft,  and  then 
in  the  next  few  years,  in  1948,  through  the  cooperation 
of  the  engineering  and  maintenance  division  of  the 

3503  Flying  Tiger  Lines,  we  developed  a  system  of  re¬ 
moving  the  compartment  bulkhead  in  the  DC-4, 

and  moving  the  lavatory  compartment  rearward  in  the 
manner  in  which  we  were  able  to  increase  the  usable 
cabin  space  in  a  DC-4  by  80  inches.  In  the  development 
of  the  seat  which  I  just  mentioned  a  moment  ago,  the 
seat  was  so  developed  it  could  be  installed  at  interval 
spaces  as  close  as  33  inches.  This  is  comparable  to  the 
average  spacing  now  used  of  about  40  inches. 
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By  reducing  the  space  between  seats  we  could  then 
install  additional  rows  in  a  DC-4  until  such  a  time  as  we 
were  able  to  develop  our  present  seating  configuration  of 
80  seats  in  a  DC-4,  and  that  compared  to  about  an  aver¬ 
age  of  50  to  55  seats  used  in  1948. 

Q  Have  you  introduced  any  innovations  in  reservation 
or  ticketing  procedures?  A  Yes,  we  have.  We  have  in¬ 
troduced  the  system  of  pre-flighting  the  passengers  be¬ 
fore  flight  time  in  such  a  manner  so  that  within  a  matter 
of  a  few’  hours  before  the  flight  we  know  exactly  the 
►  number  of  passengers  that  will  pretty  definitely  show  up 

for  the  flight,  and  in  doing  that,  we  space  the  check-in 
time  from  an  hour  before  the  flights  to  a  lesser  interval, 
and  by  doing  such,  -we  find  a  minimum  number  of  cpunter 
personnel  can  check-in  at  the  counter,  and  cheek-in  a  full 
load  of  80  passengers. 

Our  general  practice  is  operating  a  flight  with 
3504  two  counter  personnel. 

Q  Have  you  pioneered  any  safety  features?  A 
Yes,  we  have.  We  pioneered  rearward  seating  for  com- 
merical  aircraft,  and  purchased  commercial  aircraft  to 
use  rearward  seats.  This  was  started  sometime  ago  with 
the  initial  installation  by  the  applicants  which  was  about 
six  months  ago. 

Q  Are  there  any  other  safety  features-  A  We  un¬ 
derstand  from  the  manufacturer  of  certain  army  radio 
equipment  that  we  were  the  first  operators  to  install  dual 
OMNI. 

Q  What  is  dual  OMNI?  A  That  is  a  radio  navi¬ 
gational  aid. 

Also,  the  applicants  have  installed  anti-collison  rotat¬ 
ing  beacons  on  the  aircraft  and  we  understand  from 
the  manufacturer  that  the  applicants’  fleet  was  the  first 
fleet  to  have  the  anti-collision  rotating  beacons  installed 
100  percent. 

Q  What  advantages  will  a  certificate  of  convenience 
and  necessity  give  you  in  operating  an  efficient  airline? 
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A  The  applicants  feel  that  by  being  certificated  we 
would  be  in  a  position  to  take  advantage  of  the  many 
travel  agents  recognized  by  ATA,  and  their  very  low 
cost  of  procurement,  which  privilege  we  do  not  have  at 
present.  The  applicants  feel  the  terminal  cost  would  be 
reduced  considerably  by  receiving  a  good  percentage  of 
the  available  business  from  the  ATA  recognized  agents 
at  5  percent  commission  compared  to  the  commis- 

3505  sion  now  being  paid  by  the  Applicants  of  between 
15  and  30  percent. 

Q  Are  there  any  other  general  advantages  that  a  cer¬ 
tificate  can  give  you?  A  Yes.  The  applicants  feel  that 
it  is  a  handicap  to  operate  as  a  non-scheduled  airline  be¬ 
cause  the  industry  sort  of  frowns  down  on  a  non-sched¬ 
uled  airline,  and  by  getting  away  from  the  stigma  of 
non-scheduled  airline,  we  feel  that  we  could  even  improve 
our  operating  technique,  and  our  volume  of  business. 

Q  Do  you  think  that  wrould  have  an  effect  on  sales 
resistance?  A  It  certainly  does,  yes. 

Q  What  specific  plans  do  you  have,  Mr.  Lewin,  which 
you  believe  will  enable  you  to  continue  to  offer  service 
to  the  public  at  low  fares  if  you  should  be  certificated? 
A  In  further  developing  our  airport  and  reservation 
technique  we  have  worked  out  a  system  of  ticketing  with 
the  use  of  IBM  equipment  whereby  on  this  proposed 
rate  the  tickets  will  be  pre-printed  and  pre-cut,  and  tick¬ 
eting  could  be  accomplished  in  a  matter  of  seconds, 
whereby  on  most  airlines  it  requires  30  seconds  for  a 
minimum  in  ticketing  each  passenger.  Also,  we  propose 
on  this  route  to,  at  least  at  the  beginning  of  the  oper¬ 
ation,  to  eliminate  the  use  of  city  ticket  offices  on  all 
points  other  than  the  termini  points  whereby  the  res¬ 
ervation^  wall  be  at  the  airport  in  the  vicinity  of 

3506  the  counter,  and  the  personnel  trained  as  they  are 
now,  to  serve  in  a  dual  purpose — in  other  words, 

during  the  time  of  a  flight,  the  reservationist  can  assist 
in  counter  work,  and  between  flights  the  counter  person¬ 
nel  may  assist  in  reservation  "work. 
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Q  What  is  the  nature  of  your  future  equipment  plans 
and  its  relation  to  your  offering  of  low-cost,  or  low-fare 
service?  A  In  developing  the  engineering  on  the  DC- 
6-B’s  on  order  from  Douglas  we  wanted  the  develop¬ 
ment  of  the  greatest  number  of  seats,  with  adequate  pas¬ 
senger  comfort.  This  figure  turned  out  to  be  102  seats. 
We  feel  in  our  operations  there  is  definite  proof  in  order 
to  give  the  public  the  greatest  accommodations  possible, 
the  airplane  has  to  be  equipped  with  the  highest  possible 
density  of  seats. 

Q  Do  you  have  any  plans  to  maintain  or  improve 
your  high  level  of  safety  in  your  future  operations?  A 
Yes,  we  have.  In  the  past  we  have — 

MR.  JENNES:  I  object  to  the  form  of  that  question, 
Mr.  Examiner. 

EXAMINER  CUSICK:  I  can’t  hear  you. 

MR.  JENNES:  I  object  to  the  form  of  that  question. 

EXAMINER  CUSICK:  I  don’t  see  anything  objec¬ 
tionable  particularly  to  the  form. 

MR.  JENNES:  It  is  a  leading  question. 

EXAMINER  CUSICK:  Do  you  have  any  plans 
3507  of  improving  any  plans  of  improving  any  safety 
features  in  your  aircraft? 

THE  WITNESS:  We  have. 

EXAMINER  CUSICK:  What  are  they? 

THE  WITNESS:  In  the  past  we  have  followed  very 
closely  the  innovations  and  safety  features  mainly  rela¬ 
tive  to  flight  equipment,  radio  equipment,  and  have  been 
most  eager  to  install  proven  equipment  and  the  C.A.A. 
has  recognized  that  factor  and  has  complimented  the 
operation  many  times  for  its  aggressiveness. 

MR.  JENNES:  Mr.  Examiner,  if  we  are  going  to 
bring  in  what  the  C.A.A.  says  through  the  witness’  tes¬ 
timony,  we  are  going  to  have  to  bring  in  some  C.A.A. 
witnesses.  I  move  to  strike  the  answer. 

EXAMINER  CUSICK:  Sustained  so  far  as  it  relates 
to  what  anyone  in  the  C.A.A.  told  this  witness. 


THE  WITNESS:  Speaking  of  our  order  for  the  DC- 
6-B’s,  we  have  included  in  our  order  radio  equipment 
including  the  Collins  Integral  Flight  System  with  the 
Sperry  Coupler. 

3508  BY  MR.  BURT: 

Q  Are  there  any  other  plans  that  you  have  on 
the  DC-6  that  relate  to  safety  features!  A  All  the 
other  plans  are  standard  safety  equipment  that  is  now 
currently  accepted. 

Q  What  do  you  feel  that  these  applicants  have  to  of¬ 
fer  the  American  travelling  public,  Mr.  Lewin!  A  We 
feel  that  the  applicants  are  offering  the  American  travel¬ 
ling  public  and  want  to  offer  thorn  in  this  particular 
route  case  a  lo-wer  fare  air  coach  system  -which,  if  they 
desire,  thev  can  choose  to  buv  verv  much  like  thev  have 
the  right  to  buy  any  commodity  or  service  at  a  different 
price.  Our  fare  at  three  cents  a  mile,  plus  two  dollars, 
is  substantially  lower  than  the  other  proposed  fares  or 
the  present  fares,  and  it  is  our  feeling  and  has  been 
our  feeling  that  the  travelling  American  public  should 
have  an  opportunity  to  buy  safe  air  transportation  for 
as  little  money  as  possible. 

MR.  BURT:  That  is  all  I  have,  Mr.  Examiner. 

EXAMINER  CUSICK:  Cross  examine,  American, 
Mr.  Jennes. 

•  *  *  * 

3532  BY  MR.  JENNES: 

Q  When  you  referred  in  your  direct  testimony 
to  rearward  facing  seats,  did  you  intend  to  be  express¬ 
ing  any  expert  knowledge  as  to  the  advantages  of  rear¬ 
ward  facing  seats  compared  to  frontward  facing  seats, 
Mr.  Lewin!  A  No. 

Q  You  did  not!  A  No. 

•  •  •  # 

3540  Q  Did  you  refer  to  dual  OMNI,  the  first  oper¬ 

ator!  A  Dual  OMNI. 

Q  Oh,  Dual  OMNI  range! 
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You  mean  OMNI  range  navigational  equipment,  is  that 
it?  A  Yes. 

Q  You  weren’t  authorized  to  use  that  until  May,  1953, 
were  you?  A  Oh,  yes. 

Q  Before  May,  1953?  A  Yes. 

3541  Q  Weren’t  they  authorized  for  VOR  let-downs 
May,  1953?  A  That  is  possibly  right  for  the  let¬ 
downs,  but  the  equipment  was  installed. 

Q  The  equipment  was  installed,  but  it  wasn’t  used  un¬ 
til  May,  1953?  A  It  was  partially  used,  but  it  wasn’t 
used  for  this  particular  operation.  It  was  used  for  navi¬ 
gation. 

Q  How  many  DC-4’s  did  you  put  this  equipment  in? 
A  The  dual  installation  is,  I  think,  completed  now  in 
all  six  of  them. 

Q  Isn’t  the  same  installation  completed  in  the  more 
than  one  thousand  airplanes  utilized  by  the  scheduled 
industry?  A  I  am  not  sure. 

Q  You  recognize  it  would  take  a  little  bit  more  time 
to  put  them  in  one  thousand  airplanes  than  in  six  air¬ 
planes?  A  Not  necessarily.  , 

MR.  MACLAY:  I  object.  That  is  ridiculous. 

THE  WITNESS:  I  think  they  would  be  installed  in 
the  one  thousand  airplanes  as  fast  as  the  six,  but  it  re¬ 
quires  more  men. 

BY  MR.  JENNES: 

Q  Do  you  know  which  was  the  first  carrier  to  be  au- 
f  thorized  by  the  C.A.A.  to  use  the  OMNI  range  equip¬ 

ment?  A  No. 

Q  Do  you  know  the  first  air  line  that  was  authorized 
by  the  C.A.A.  to  use  it  on  a  system-wide  basis? 

3542  A  No. 

•  #  #  • 

3546  Q  North  American  was  not  the  first  to  develop 
rearward-facing  seats,  was  it?  A  To  the  best  of 
our  knowledge  we  were  the  first  commercial  carrier  in 
this  country  to  use  rearward-facing  seats. 
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Q  They  had  been  proposed  and  discussed  at  great 
length  for  a  good  many  years,  hadn’t  they?  A  And 
used  for  a  good  number  of  years. 

Q  I  mean  by  others  than  North  American  before  you 
used  them.  A  I  am  not  sure  they  were  considered  and 
discussed  by  the  certificated  air  lines,  no. 

Q  You  don’t  know  about  that,  do  you?  A  I  don’t 
know  whether  they  were  now  or  not,  no. 

Q  North  American  did  not  develop  the  rotating  safety 
beacons  which  you  have  described,  did  it?  A  No. 

Q  That  was  developed  by  the  certificated  air  lines, 
wasn’t  it?  A  I  don’t  know  who  it  was  developed  by. 

•  •  •  • 

.'3547  Q  You  said  under  your  proposal  the  North 
American  Group  will  use  pre-punched  tickets, 
whereas  most  other  carriers  do  not. 

North  American  did  not  develop  the  pre-punched  tick¬ 
ets,  did  it?  A  No. 

Q  Is  the  advantage  of  the  pre-punched  tickets  that  it 
is  an  automatic  ticket  delivery  and  handling  to  some  ex¬ 
tent?  A  Yes. 

Q  Isn’t  it  a  fact  Capital  Airlines  has  been  using  an 
automatic  ticket  machine  for  several  years?  A  I  do 
not  know  that. 

3548  Q  You  said  a  safety  feature  of  your  DC-6B 
would  be  the  Collins  integral  flight  system,  with 
Sperry  couplers.  Is  that  an  automatic  flight  control  with 
direct  coupling  to  the  controls  of  the  aircraft?  A  Yes. 
Q  Automatic  pilot  coupling?  A  Yes. 

Q  North  American  didn’t  develop  that,  did  they?  A 
No. 

*  •  •  * 

3583  Redirect  Examination 

BY  MR.  MACLAY: 

•  *  •  * 

3589  THE  WITNESS:  We  feel  that  it  wfill  certainly 
improve  the  entire  air  transportation  sysem.  We 
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think  by  going  into  a  three-cent  tariff,  plus  two  dollars, 
that  it  will  open  up  an  entire  new  field  of  travellers. 
The  people  who  are  now  using  the  buses  and  the  trains 
between  these  intermediate  points  and  betwen  Chicago 
and  New  York  will  then  be  able  to  feel  that  they  can 
afford  to  fly. 

•  #  •  • 

3719  EXAMINER  CUSICK:  Mr.  Scheurer.  Are 
there  any  further  objections? 

(No  response.) 

EXAMINER  CUSICK:  If  not,  the  exhibits  previously 
referred  to  will  be  received  in  evidence. 

(The  documents  previously  marked  North  American 
Group  Exhibit  Nos.  NAJ-1,  NAJ-2,  NAJ-4,  NAJ-5,  NAJ- 
7;  Supplemental  Exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9  and  10; 
Rebuttal  Exhibits  1,  3  and  4;  and  Supplemental  Exhibits 
A,  B  and  C,  were  received  in  evidence.) 

*  •  *  • 


i 


50 


EXHIBIT  CAP  4 
61S6  Docket  9S6  et  al. 

Population  of  Capital  Cities  to  be  Joined  to 
Buffalo,  Rochester  and  Syracuse  by  Proposed 
Route  14  Extension 

Population 


City 

City 

Metropolitan 

Area 

Routes  14  &  41 

New  York 

7,891,957 

12,911,994 

Detroit 

1,S49,56S 

3,016,197 

Chicago 

3,620,962 

5,495,364 

Toledo 

303,616 

395,551 

Flint 

163,143 

270,963 

Lansing 

92,129 

172,941 

Saginaw/Bay  City 

92,918 

153,515 

Grand  Rapids 

176,515 

28S,292 

Muskegon 

4S,429 

121,545* 

Traverse  City 

16,974 

28,598* 

Cheboygan 

5,687 

13,731* 

Sault  Ste.  Marie 

17,912 

29,206* 

Milwaukee 

637,392 

871,047 

Minneapolis/St.  Paul 

S33,067 

1,116,509 

Route  55 1 

Pittsburgh 

676,806 

2,213,236 

Wheeling 

5S,S91 

354,092 

Morgantown 

25,525 

60,797* 

Clarksburg 

32,014 

S5,296* 

Charleston 

73,501 

322,072 

Bristol 

32,725 

148,553* 

Asheville 

53,000 

124,503 

Atlanta 

331,314 

671,797 

Knoxville 

124,769 

337,105 

Chattanooga 

131,041 

246,453 

Birmingham 

326,037 

558,928 

Mobile 

129,009 

231,105 

New  Orleans 

570,445 

685,405 

Total 

IS, 315, 346 

30,924,795 

*  County  Population. 

Source:  U.S.  Census  1950 

Editor  and  Publisher  Market  Guide. 


1  Applicable  to  Syracuse  only  as  Buffalo  and  Rochester  are 
already  joined  to  these  cities. 
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Filed  November  28,  1955.  Joseph  W.  Stewart,  Clerk. 

Civil  Aeronautics  Board 
Docket  No.  986,  et  al. 

Exhibit  No.  NAJ-1 

6951  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

In  the  Matter  of 

NEW  YORK-CHICAGO  SERVICE  CASE 
Docket  No.  986  et  al. 

VOL.  I 

ECONOMIC  EXHIBIT 

Supporting  the  Joint  Application  of 

North  American  Airlines,  Inc. 

Trans  National  Air  Lines,  Inc. 

Trans  American  Airways,  Inc. 

North  American  Aircoach  System,  Inc. 

Republic  Air  Coach  System 
California  Aircraft  Company 
Twentieth  Century  Aircraft  Company 

For  a  certificate  of  public  convenience  and  necessity  under 
Section  401  of  the  Civil  Aeronautics  Act  of  1938, 

as  amended 

Hardy  K.  Maclay 
1317  F  Street,  N.  W. 
Washington,  D.  C. 

William  C.  Burt 
836  Wyatt  Building 
777  -  14th  Street,  N.  W. 
Washington,  D.  C. 

Attorneys  for  Applicants 
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6952  Civil  Aeronautics  Board 

Docket  No.  986 

NAJ  Exhibit  No.  1 

This  exhibit  was  prepared  by  Robert  R.  Nathan  Asso¬ 
ciates,  Inc.  under  the  personal  direction  and  supervision 
of  Robert  R.  Nathan.  The  exhibit,  which  is  sponsored  by 
Robert  R.  Nathan,  is  designated  as  NAJ  Exhibit  No.  1, 
meaning  North  American  Joint  Exhibit  No.  1. 

*  #  «  * 

6959  Summary  of  Findings 

This  economic  exhibit,  prepared  at  the  request  of 
North  American  Airlines,  considers  the  following  basic 
questions  with  respect  to  total  domestic  air  passenger 
traffic : 

(1)  What  is  the  outlook  for  the  growth  of  domestic 
trunk  air  travel  in  the  United  States? 

(2)  What  is  the  need  for  and  the  future  of  air  coach 
services  in  domestic  trunk  air  traffic  and  in  the  New  York- 
Chicago  service? 

After  examining  these  questions,  this  exhibit  studies  the 
outlook  for  the  growth  of  domestic  trunk  air  travel  be¬ 
tween  New  York  and  Chicago  including  the  intermediate 
segments  (Philadelphia,  Pittsburgh,  Cleveland,  and  De¬ 
troit)  and  through  traffic.  It  then  considers  the  need  for 
air  coach  services  on  this  route.  Finally,  the  exhibit  pre¬ 
sents  a  projection  of  future  air  traffic  on  this  route  and 
measures  the  impact  of  North  American’s  proposals  to  fly 
this  route  on  the  traffic  of  other  carriers. 

The  findings  are  outlined  below: 

1.  Domestic  trunk  air  passenger  traffic  in  the  United 
States  is  expected  to  increase  from  approximately  13.1 
billion  revenue  passenger  miles  in  1952  to  1S.0  billion  in 
1955,  26.5  billion  in  1960  and  57.0  billion  revenue  passen¬ 
ger  miles  in  1975.  These  would  comprise  increases  over 
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1952  of  37  percent  in  1955,  102  percent  in  1960  and 

6960  335  percent  in  1975. 

2.  Domestic  trunk  air  passenger  traffic  between 
New  York  and  Chicago,  including  the  intermediate  seg¬ 
ments  and  through  traffic,  is  expected  to  increase  from 
1,572  million  revenue  passenger  miles  estimated  for  1952 
to  2,160  million  in  1955,  3,180  million  in  1960  and  6,840 
million  revenue  passenger  miles  in  1975.  These  would 
comprise  increases  over  1952  of  37  percent  in  1955,  102 
percent  in  1960  and  335  percent  in  1975. 

The  rate  of  growth  projected  for  the  New  York-Chicago 
service  in  1955,  1960  and  1975  is  the  same  as  the  rate 
projected  for  total  domestic  trunk  air  passenger  traffic  for 
these  years.  This  direct  relationship  results  from  the  ap¬ 
plication  of  a  12  percent  ratio  to  total  national  traffic  to 
represent  the  total  anticipated  flow  of  traffic  between  New 
York  and  Chicago,  including  through  and  intermediate 
traffic. 

3.  As  regards  the  need  for  and  the  future  of  air  coach 
services  in  the  United  States  and  in  the  communities  on 
the  proposed  New  York-Chicago  route,  this  exhibit  finds 
that: 

a)  existing  air  coach  services,  despite  rapid  growth  in 
the  postwar  period,  are  decidedly  inadequate  at  the  present 
time  to  meet  existing  needs ; 

b)  domestic  air  coach  has  great  potentials  for  future 
growth  which  far  exceed  those  of  first  class  air  travel  and 

those  of  other  public  carrier  travel  modes ; 

6961  c)  the  full  realization  of  the  great  potential  for 
air  coach  travel  is  of  vital  importance  to  the  needs 

of  our  national  and  local  commerce,  to  the  development  of 
a  sound,  economic  and  efficient  air  transportation  system 
at  reasonable  prices,  and  to  the  national  defense; 

d)  the  full  development  of  domestic  air  coach  travel 
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cannot  and  should  not  be  reserved  to  the  presently  certifi¬ 
cated  carriers;  and 

e)  the  development  of  domestic  air  coach  to  date  has 
benefited  the  certificated  carriers,  and  its  further  develop¬ 
ment  in  future  will  continue  to  benefit  them. 

4.  North  American’s  5  proposal  would  not  cut  into  the 
existing  traffic  of  other  carriers  flying  these  routes. 

b)  Its  proposal,  assuming  an  S0%  load  factor,  would 
divide  the  potential  market  as  follows:  Carriers  other 
than  North  American  would  have  over  S5  percent  of  the 
market  or  1,S49  million  revenue  passenger  miles  in  1955. 

North  American’s  participation  in  this  market  in 
6962  1955  would  be  less  than  15  percent  or  311  million 
passenger  miles. 

Neither  proposal  involves  a  reduction  in  the  existing 
traffic  of  other  carriers  on  this  route.  On  the  contrary, 
the  increased  traffic  available  for  carriers  other  than  North 
American  would  be  substantial,  even  in  1955  when  the 
North  American  proposed  operations  would  have  their 
greatest  impact. 

This  evaluation  of  the  anticipated  impact  of  the  North 
American  Airlines’  proposals  on  the  traffic  of  other  car¬ 
riers  is  based  on  the  assumption  that  the  competitive  re¬ 
sponse  by  these  carriers  to  the  introduction  by  North 
American  of  a  lower  coach  fare  (3<i  passenger  mile  plus 
$2.00  per  passenger  fare)  on  these  routes  would  be  of  a 
relatively  limited  character.  Should  the  competitive  re¬ 
sponse  by  other  carriers  to  North  American’s  reduced  fare 
be  more  marked,  the  estimates  of  forward  traffic  indicated 
above  for  the  proposed  routes  would  have  to  be  revised 
sharply  upward,  and  the  indicated  participation  by  North 
American  Airlines  in  the  increases  expected  in  traffic  on 
these  routes  would  be  correspondingly  reduced. 

In  1952  North  American  Airlines  flew  over  52  million 
passenger  miles  between  New  York  and  Chicago.  Thus 
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the  above  analysis  for  North  American  Airlines  should 
be  reduced  by  at  least  52  million  passenger  miles  in  order 
to  appraise  the  impact  of  North  American’s  additional 
traffic  under  these  proposals. 

6963  The  figures  in  the  report  on  the  1960  traffic  pros¬ 
pects  for  the  New  York-Chicago  route  indicate 
clearly  that  there  will  be  ample  opportunity  for  substan¬ 
tial  increases  in  traffic  for  existing  traffic  and  new  car¬ 
riers  on  this  route. 

#  ,#  *  * 

7013  For  ready  comparison,  the  tentative  results 
yielded  by  the  several  projection  methods  in  this 


Section  (11)  are  summarized  in  the  following  table: 
Projected  Domestic  Trunk  Air  Traffic 


(Billions  of  passenger  miles) 

Projection  Method 

1955 

1960 

1975 

2. 

As  projected  in  relation  to  GNP 

18.0 

27.1 

57.9 

3. 

As  projected  mileage  per  capita 

17.9 

25.9 

54.0 

4. 

As  projected  percent  of  intercity 
revenue  passenger  miles 

18.8 

2S.4 

60.S 

5. 

By  Port  of  New  York  Authority 
methodology,  modified 

18.3 

25.4 

55.6 

The  application  of  judgment  factors  to  these  results 
leads  to  the  conclusion  that  domestic  trunk  air  travel  in 
the  years  1955,  1960  and  1975  may  be  estimated  at  1S.0 
billion,  26.5  billion  and  57.0  billion  passenger  miles,  re¬ 
spectively.  In  other  words,  as  compared  with  1952, 

7014  the  next  three  years  will  see  a  gain  of  37.4  percent: 
1960  will  see  a  doubling  of  the  1952  level;  and 

1975  will  bring  air  travel  to  more  than  four  times  the 
1952  level. 

*  #  #  * 

7015  1.  Existing  Domestic  Air  Coach-  Services,  Despite 
Rapid  Growth  in  the  Postwar  Period,  Are  Decidedly 

Inadequate  at  the  Present  Time  to  Meet  Existing  Needs. 

a)  Many  routes  and  stations  are  not  presently  served 
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by  air  coach,  whether  certificated  or  irregular.  The  cer¬ 
tificated  domestic  trunk  airline  system  at  the  present  time 
comprises  some  15  trunk  lines  and  40  routes.  These  are 
based  on  361  stations.  Of  these,  only  52  stations  were 
served,  as  of  March  1953,  by  certificated  coach. 

It  is  important  to  note  at  this  point,  however,  that  the 
absence  of  certificated  air  coach  service  at  309  out  of  361 
stations  must  affect  tjrafiic  volume  at  those  stations  which 
are  serviced. 

b)  It  seems  quite  clear  that  passenger  fares  for  cer¬ 
tificated  air  coach  service  are  still  too  high,  in  relation 
to  the  fares  charged  by  rail  coach  and  intercity  bus,  to  be 
keenly  competitive  with  those  services.  Passenger  fares 
on  certificated  first  class  airlines  are  much  more  closely 
competitive  with  rail  pullman  rates.  These  comparisons  are 
set  forth  in  the  tabulation  on  the  following  page: 

7016  Passenger  Fare  Trends 

(£  per  passenger  mile) 


1950 

1951 

1952 

Airlines,  Domestic  trunk 

Certificated  carriers 1 

All  classes 

5.64 

5.54 

5.56a 

First  class 2 

5.90 

5.S8 

5.75p 

Coach 

4.29 

4.25 

4.31p 

Rail  First  Class, 

including  Pullman 

4.29 

4.37 

4.57 

Rail  Coach  3 

U.S.  Total 

2.47 

2.47 

2.51 

Eastern  District 

2.94 

2.93 

2.97 

Western  District 

2.02 

2.05 

2.0S 

Intercity  Motor  Bus  4 

1.8S 

1.95 

2.00p 

1  Data  are  for  fiscal  years  ending  June  30. 

2  Including  a  minor  amount  of  excursion  and  other  special  fares. 

3  Class  I  Steam  Railways,  excluding  commutation.  Figures  for 
1952  cover  the  period  January-September. 

4  Class  I  carriers. 

a  Final  figure  from  CAB  Recurrent  Report  of  Financial  Data. 
p  Preliminary. 
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Sources:  CAB,  Annual  Report  1952;  Recurrent  Report  of 
Financial  Data,  12  months  ending  June  30,  1952. 
Interstate  Commerce  Commission,  Annuel  Sta¬ 
tistics  of  Railways  of  the  United  States ;  State¬ 
ments  No.  M-250,  September  1952. 

National  Association  of  Motor  Bus  Operators, 
Bus  Facts,  1952  Edition. 

Certificated  air  coach  passenger  rates  varied  from  4.17 £ 
per  passenger  mile  in  1949  to  4.31^  in  the  fiscal  year  ending 
June,  1952.  In  1952,  the  certificated  air  coach  passenger 
rate  was  almost  75  percent  higher  than  the  average 
7017  rail  coach  rate  of  2.51  per  passenger  mile,  and  well 
more  than  double  the  intercity  motor  bus  rate  of 
about  per  passenger  mile.  There  was,  however,  a  marked 
difference  in  rail  coach  fares  as  between  the  Eastern  and 
Western  districts.  The  average  passenger  mile  fare  for 
rail  coach  in  the  Eastern  district  was  2.97^  in  1952,  whereas 
that  for  the  Western  district  was  2.08£.  Thus,  the  air  coach 
average  passenger  fare  at  4.31^  per  passenger  mile  was 
close  to  half  again  as  large  as  the  average  rail  coach  fare 
for  the  Eastern  district,  and  was  well  more  than  double 
that  for  the  Western  district. 

In  contrast  to  these  wide  margins  which  prevailed  be¬ 
tween  certificated  air  coach  and  rail  coach  and  mototr  bus 
fares,  passenger  fares  for  certificated  first  class  air  traffic, 
at  5.75^  per  passenger  mile,  were  only  about  one-fourtli 
higher  than  the  average  first  class  railroad  (including  pull- 
man)  fare  of  4.57  <t  per  passenger  mile. 

These  facts  help  to  explain  why  first  class  domestic  trunk 
air  traffic  in  1952  had  achieved  roughly  50  percent  of  the 
total  first  class  (combined  air  and  rail)  passenger  busi¬ 
ness,  while  air  coach  in  1952  still  constituted  less  than  25 
percent  of  the  total  second  class  intercity  travel  market 
(air  coach,  rail  coach  and  bus  combined  for  distances  over 
150  miles). 

Proposals  to  operate  an  air  coach  service  at  3£  per  mile 
must  be  considered  in  relation  to  the  situation  set  forth 


above.  Undoubtedly,  a  3^  passenger  mile  in  air 
701S  coach  would  make  that  transport  mode  much  more 
competitive  with  both  rail  coach  and  intercity  motor 
bus  than  is  presently  the  case.  This  is  particularly  true 
in  the  heavily  trafficked  Eastern  district  where  existing 
rail  coach  rates  are  roughly  3c4  per  mile  at  the  present  time. 

The  air  fare  data  cited  above  for  1952  were  for  the  fiscal 
year  ending  June  30.  Developments  since  that  time  are  said 
to  have  resulted  in  a  certificated  air  coach  average  passen¬ 
ger  mile  rate  of  approximately  4£.  This  does  not  change  in 
any  significant  degree  the  argument  advanced. 

c)  The  higher  load  factors  achieved  on  certificated  air 
coach  flights  as  compared  with  first  class  flights  are  sig¬ 
nificant.  It  should  be  kept  in  mind,  in  considering  these 
data,  that  air  coach  has  achieved  notably  higher  load  fac¬ 
tors  despite  highly  inconvenient  departure  and  arrival  time 
schedules  in  the  early  years.  If,  during  those  years  sched¬ 
uled  departure  and  arrival  times  for  certificated  air  coach 
had  been  comparable  in  terms  of  convenience  to  those  of¬ 
fered  by  first  class  flights,  the  load  factors  achieved  by 
scheduled  air  coach  would  have  been  considerably  higher 
than  those  actually  shown  in  the  tabulation  below: 

Load  Factors,  as  Percent  of  Available  Seat  Miles 


Year 

Coach 

First  Class 

Total 

1949 

70 

59 

59 

1950 

74 

61 

63 

1951 

75 

69 

70 

1952* 

30 

65 

67 

Source:  Aviation  Week ,  March  2,  1953.  CAB  Bates  Divi¬ 
sion  computations  from  Form  41  reports. 

7019  For  the  certificated  domestic  airlines  as  a  whole, 
the  load  factor  on  first  class  flights  increased  from 
59  percent  in  1949  to  G5  percent  in  1952.  For  coach  flights, 

*  Twelve  months  ended  November  30,  1952. 
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the  load  factor  achieved  increased  from  70  percent  to  SO 
percent  at  the  same  time.  The  higher  load  factor  achieved 
on  coach  was  responsible  for  raising  the  over-all  load 
factor  for  all  flights  well  above  the  levels  achieved  by  first 
class  flights.  From  59  percent  in  1949,  the  over-all  load 
factor  increased  to  67  percent  in  1952. 

A  further  analysis  of  first  class  and  air  coach  load  fac¬ 
tors  by  the  major  airlines  is  shown  in  Table  17.  It  will 
be  noted  that  in  the  case  of  every  major  company  for 
every  year  (except  American  Airlines  in  1949  and  United 
Air  Lines  in  1951),  the  load  factor  achieved  in  air  coach 
operations  was  well  above  that  achieved  in  the  first  class 
fare  service  operated  by  that  company.  Also  worthy  of 
note  is  the  fact  that,  by  and  large,  from  1949  and  1950  to 
1952 — a  period  when  air  coach  service  both  by  certificated 
and  by  irregular  carriers  was  rapidly  growing — the  load 
factors  on  standard  fare  flights  increased  substantially. 
From  1949  to  1952,  the  load  factor  on  first  class  flights  for 
all  domestic  trunk  lines  increased  from  59  percent  to  65 
percent.  For  the  individual  companies,  the  increases  were 
as  follows:  American  Airlines,  from  65  percent  to  71  per¬ 
cent;  for  TWA,  from  60  percent  to  72  percent;  for  United 
Air  Lines,  from  6S  percent  to  72  percent;  for  Northwest 
Airlines,  from  53  percent  to  64  percent;  for  National  Air¬ 
lines,  from  45  percent  to  59  percent;  for  Eastern 
7020  Air  Lines,  from  55  percent  to  56  percent;  and  for 
Capital  Airlines,  from  47  percent  to  57  percent. 

It  would  be  expected  that  the  same  general  tendencies 
would  be  found  on  a  route  by  route  comparison  where  both 
standard  and  air  coach  flights  were  in  operation.  This  was 
clearly  evident  with  respect  to  American  Airlines  standard 
and  air  tourist  flights  between  New  York  and  Los  Angeles 
during  the  period  1949  through  1951,  for  which  data  are 
available.  As  shown  below,  the  load  factor  on  first  class 
flights  between  New  York  and  Los  Angeles  increased  from 
74  percent  to  79  percent.  Air  tourist  load  factors  during 
this  period  rose  from  3S  percent  in  1949  to  87  percent  in 
1951. 
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American  Airlines  Standard  and  Airtourist  Flights 
Load  Factor,  New  York-Los  Angeles  (both  directions) 


Year 

Standards  flights 

Air  tourist  flights 

1950 

74.30 

80.69 

1951 

79.03 

86.65 

Source:  C.A.B.  Docket  #5132,  American  Airlines  Exhibit 
No.  AA306  submitted  in  response  to  Bureau 
Counsel  request  C-2. 

d)  Certificated  airlines  have  been  extremely  slow  in 
responding  to  public  needs  for  air  coach  service.  While 
irregular  coach  services  started  functioning  in  significant 
degree  early  in  the  postwar  period,  it  was  not  until  late  in 
194S  after  the  irregulars  had  demonstrated  the  need 
7021  for  and  profitability  of  air  coach,  that  the  certifi¬ 
cated  airlines  did  begin  to  provide  any  measure  of 
coach  service.  The  figures  beginning  with  1949  are  set 
forth  below: 

Domestic  Air  Coach  Traffic 
(Millions  of  revenue  passenger  miles) 


Certificated 

Irregular 

Total 

Certificated 
as  %  of  total 

1949 

249 

37S 

627 

39.7 

1950 

1,056 

614 

1,670 

63.2 

1951 

1,272 

S30 

2,102 

60.5 

1952 

2,346 

951 

3,297 

71.2 

Tota1 

4,923 

2,773 

7,696 

64.0 

Source:  Table  7. 

Despite  severe  operating  restrictions  in  1949,  the  irreg¬ 
ular  airlines  carried  over  three-fifths  of  domestic  coach 
traffic.  Even  in  1952,  they  carried  about  30  percent  of  that 
traffic.  For  the  four  year  period,  1949-1952,  they  carried 
36  percent  of  domestic  air  coach  traffic. 

Another  way  to  measure  the  inability  of  the  certificated 
airlines  to  meet  the  demand  for  air  coach  service  is  to  com- 
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pare  the  full  theoretical  capacity  of  the  certificated  airlines 
coach  services,  at  100  percent  load  factors,  with  the  Actual 
amount  of  coach  service  performed  by  certificated  and 
irregular  air  coach  services  combined.  Even  if  certificated 
coach  had  operated  at  100  percent  load  factors  during 
1949-1952,  they  would  have  fallen  short  by  some  1.1  billion 
revenue  passenger  miles  of  carrying  the  actual  traffic  dur¬ 
ing  that  period.  This  deficit  in  carrying  capacity  at 
7022  ‘  100  percent  load  factors  was  greater  than  the  entire 
domestic  trunk  traffic  volume  in  the  year  1940.  This 
deficit  has  been  declining. 

The  data  are  set  forth  in  the  tabulation  below: 

Total  Air  Coach 

Revenue  Passenger  Available  Seat  Revenue  Passenger 
Miles,  certificated  Miles,  certifi-  Miles,  as  %  of 
and  irregular  air  cated  air  coach  certificated  coach 


Year 

coach  (million) 

(millions) 

available  seat  miles 

V 

1947 

n.a. 

_ 

n.a. 

1948 

n.a. 

6.6 

n.a. 

1949 

626.8 

352.3 

177.9 

1950 

1,670.7 

1,423.4 

117.4 

1951 

2,101.9 

1,708.1 

123.1 

r 

1952 
(9  mos.) 

2,397.4 

2,185.1 

109.7 

* 

Total,  1949- 
9  mos.  1952 

6,796.8 

5,668.9 

119.9 

Source :  Table  7  and  CAB-BAO  data  from  Form  41  reports. 

In  1949,  actual  air  coach  traffic  (certificated  and  irregular 
!  combined)  exceeded  by  78  percent  the  total  available  seat 

y  mile  capacity  offered  by  certificated  carriers  on  coach 

planes.  In  1950,  the  margin  was  17  percent.  In  1951,  the 
margin  was  23  percent.  In  the  first  9  months  of  1952,  the 
margin  was  10  percent.  For  the  entire  period,  the  margin 
L  was  20  percent. 

»  e)  Certificated  air  coach  fares  are  out  of  the  reach  of 

the  great  bulk  of  the  United  States  population.  Some  four- 
fifths  of  the  population  are  in  family  groups  or  spending 
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units  receiving  incomes  of  less  than  $5,000  per  year. 
7023  The  predominant  portion  travel  by  private  car,  bus, 
and  rail  coach  primarily  because  these  transport 
modes  are  relatively  cheaper  than  rail  pullman  and  first 
class  air.  Obviously  lower  air  fares  will  bring  air  travel 
within  the  reach  of  more  income  groups. 

One  study  may  be  cited  which  is  pertinent  to  this  dis¬ 
cussion.  This  indicates  that  in  1947,  only  39  percent  of  all 
airline  passengers  arriving  at  or  leaving  New  York  City 
had  incomes  of  less  than  $6,000  per  year,  while  almost  90 
percent  of  the  U.S.  population  fell  in  that  category.  These 
figures  are  shown  in  the  tabulation  below: 


Income 

category 

Under  $6,000 
$6,000-$15,000 
Over  $15,000 

Total 


National 
distribution, 
1947 1 

% 

89.8 

10.2 


100.0 


Airline 
passengers, 
November  1947  2 

% 

39.0 

39.0 

22.0 


100.0  ‘ 


7024  If  air  coach  traffic  is  viewed  in  relation  to  total 
air  traffic,  and  this  relationship  is  examined  in  com¬ 
parison  to  the  achievements  made  by  rail  coach  in  relation 
to  total  rail  traffic,  the  same  point  is  dramatically  illus¬ 
trated. 


1  U.S.  Bureau  of  Census,  Current  Population  Reports,  Income 
of  Families  and  Persons  in  the  United  States,  1947,  Series  P-60, 
No.  5,  February  7,  1949. 

2  Airline  passenger  income  data  from  an  unpublished  joint  air¬ 
line  survey  of  passengers  arriving  or  leaving  New  York  City  in 
November  1947,  cited  by  Richard  Heilman,  public  utility  econo¬ 
mist,  in  Hearings  before  the  Committee  on  Interstate  and  Foreign 
Commerce,  U.S.  Senate,  Part  5,  January  31,  1950,  pp.  2,  129-2,  130. 
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Air  coach 

Rail  coach 

rev.  pass,  miles 

rev.  pass,  miles 

as  %  of 

as  %  of 

Year 

total  air 

total  rail ; 

1949 

9.0 

6S.4 

1950 

19.8 

65.1 

1951 

18.9 

65.6 

1952 

25.1 

67.5 

Source:  Table  15. 

7025  From  1949  to  1952,  air  coach  participation  in  total 
domestic  air  travel  increased  from  9  percent  to  25 
percent.  However,  air  coach  was  still  very  far  behind  rail 
coach,  -which  for  some  years  has  comprised  roughly  two- 
thirds  of  total  intercity  rail  travel. 

It  is  not  intended  here  to  imply  that  air  coach  has  the 
potential  for  achieving  the  same  share  of  the  total  second 
class  market  as  standard  fare  air  travel  can  achieve  in  the 
first  class  travel  market.  This  is  not  the  case,  because 
first  class  air  competes  with  first  class  rail  and  pullman 
travel  which  is  long  haul,  and  which  offers  therefore  a  rela¬ 
tively  weak  resistance  to  air  competition.  On  the  other 
hand,  a  large  part  of  second  class  coach  travel  bv  both 
rail  and  bus  is  of  the  short  haul  variety  and  thus  com¬ 
prises  a  market  which  does  not  lend  itself  to  pentration  by 
air  coach.  The  fact  remains,  however,  that  air  coach  has 
still  a  tremendous  amount  of  expansion  before  it  develops 
its  potential  -within  the  second  class  travel  market..  The 
air  coach  potential,  in  terms  of  the  share  of  total  air  which 
it  can  achieve,  is  of  course  very  great. 

g)  The  percentage  of  the  total  United  States  popula¬ 
tion  using  the  facilities  of  air  coach  is  still  extremely  small. 
Based  on  preliminary  figures,  some  22.5  million  revenue 
passengers  traveled  on  domestic  certificated  trunk  airlines 
in  1952.  Of  these,  more  than  20  million  traveled  via  first 
class  air.  About  2.4  million  traveled  by  air  coach.  Ex- 
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pressed  as  percentages  of  the  United  States  popula- 
7026  tion,  these  airline  passengers  comprised  some  14.4 
percent  of  the  population.  Of  this,  close  to  13  per¬ 
cent  traveled  by  first  class  airline  and  only  1.5  percent 
traveled  by  air  coach.  If  data  were  available  for  irregular 
air  coach  services,  the  number  of  passengers  travelling  by 
air  coach  would  be  increased  somewhat,  but  the  propor¬ 
tions  would  not  be  significantly  different. 

Certificated  Airlines :  Passengers  Carried  in  Domestic 
Trunk  Travel,  1948-1952 


Number  in 

Thousands 

First 

Year 

Total 

Class 

Coach 

1948 

12,324 

12,316 

8  1 

1949 

14,021 

13,668 

353 

1950 

15,978 

14,732 

1,247 

1951 

20,605 

19,085 

1,520 

1952 

22,533 2 

20,165 3 4 

2,368 3 

As  Percentage 

of  Population 

194S 

8.4 

8.4 

4 

1949 

9.4 

9.2 

0.2 

1950 

10.5 

9.7 

0.8 

1951 

13.3 

12.4 

1.0 

1952 

14.4 

12.8 

1.5 

Sources:  Totals:  CAB,  Recurrent  Report  of  Mileage  and 

Traffic  Data. 

Coach:  Unpublished  records  of  CAB, 
Bureau  of  Air  Operations. 

1st  Class:  by  subtraction. 


1  Represents  only  2  months  of  operation  by  one  airline. 

2  Air  Transport  Association  estimate,  January  1,  1953,  based 
on  actual  data  for  first  nine  months. 

3  Estimate  of  Robert  R.  Nathan  Associates,  Inc.  based  on  actual 
data  for  first  nine  months. 

4  Less  than  .05  percent. 
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7027  This  small  percentage  of  United  States  popula¬ 
tion  traveling  by  air  coach  is  all  the  more  remark¬ 
able  when  it  is  recalled  that  some  80  percent  of  the  total 
population  fall  in  income  groups  receiving  less  than  $5,000 
a  year — the  very  groups  which  should  comprise  the  mass 

»  volume  basis  for  air  coach  services. 

It  should  also  be  kept  in  mind  that  a  great  many  of  these 
air  coach  passengers  represent  “repeat”  traffic.  While  no 
exact  data  are  available,  it  appears  probable  that  if  repeat 

*  passengers  could  be  eliminated  from  the  data  on  the  total 

*  number  of  passengers  traveling  by  air  coach,  the  number 

would  probably  be  cut  in  half.  Thus  perhaps  only  three- 
quarters  of  1  percent  of  the  U.  S.  population  traveled  on 
certificated  air  coach  in  1952. 

•  *  •  • 

►  7040  4.  The  full  development  of  domestic  air  coach 

travel  cannot  and  should  not  he  reserved  to  the 
presently  certificated  carriers. 

a)  It  would  be  a  serious  mistake  in  economic  policy  and 
practice  to  reserve  the  future  of  air  coach  development 
solely  to  the  presently  certificated  airlines.  To  do  so 
would  be  to  lose  for  this  industry  the  dynamic  benefits 
which  only  competition — the  driving  force  of  our  economy 
and  the  key  to  the  American  system — can  bring.  Additional 
competition  is  necessary  to  insure  the  vigorous  exploitation 
of  the  air  coach  market,  and  to  introduce  more  and  bet¬ 
ter  air  coach  service  faster  and  at  lower  rates  for  the  mass 

*  traveling  public.  The  presently  certificated  airlines  have 
demonstrated  a  reluctance  to  enter  into  the  air  coach  field 
until  they  were  pressed  to  do  so  by  the  competition  of  the 
irregulars. 

The  reluctance  of  American  and  United  to  engage  in  air 

*  coach  transport  was  illustrated  as  late  as  May  1949  in  the 
testimony  of  their  Presidents  before  the  Johnson  Com¬ 
mittee.  On  May  12,  1949,  Mr.  C.  R.  Smith,  President  of 
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American  Airlines,  testified  before  the  Committee  in  oppo¬ 
sition  to  coach  service.  The  testimony  is  as  follows : 

THE  CHAIRMAN.  Now,  let  us  hear  you  talk  a  little 
about  coach  service. 

Mr.  SMITH.  Well,  the  coach  service  in  our  opinion, 
gets  down  to  this:  We  provide  certain  standards  of  air 
transportation.  We  provide  standards  of  air  transpor¬ 
tation  which  our  experience  of  some  20  years  indicates 
to  be  sound. 

We  have  different  operating  procedures;  we  have  dif¬ 
ferent  parts  of  our  organization  devoted  to  the  orderly 
operation  of  the  airline.  We  do  not  believe  that  ice  can 
presently  engage  in  the  coach  service  and  provide 
7041  the  standard  of  service  reasonably  required  without 
consequent  lo>ss  and  without,  perhaps,  getting  our 
organization  back  into  the  subsidy  situation.  Some  com¬ 
panies  are  vailing — some  companies  in  the  noncertificated 
field  are  willing — to  provide  a  service  which  is  different 
from  the  one  that  we  would  be  willing  to  provide.  I  am 
sure  that  some  of  them  can  be  operated  more  economically 
than  we  operate  because  they  do  not  do  some  of  the  things 
that  we  think  are  required. 

If  the  Government  and  the  Civil  Aeronautics  Board 
would  like  to  have  us  go  into  the  coach  business,  they  can 
require  it  under  our  certificate. 

I  think  you  would  have  to  run  the  hazard,  though,  that 
the  operation  would  be  unprofitable,  and  it  would  have  the 
tendency  of  creating  more  dependence  upon  air-mail  com¬ 
pensation  than  presently  exists. 

We  are  working  very  diligently  in  our  own  company, 
and  I  am  sure  others  are — we  are  working  very  diligently 
to  have  our  air  line  entirely  self-supporting,  and  if  and 
when  we  see  the  time  when  coach  service  can  be  operated 
without  a  drain  upon  the  resources  and  without  the  ulti¬ 
mate  drain  upon  the  United  States  Treasury,  we  are  will¬ 
ing  to  operate  it.  As  a  matter  of  fact,  we  would  be  glad 
to.  operate  it.  (Underscoring  supplied.) 
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Source:  Air-line  Industry  Investigation,  Hearings  Be¬ 
fore  the  Committee  on  Interstate  and  Foreign  Commerce, 
United  States  Senate,  81st  Congress,  pp.  756,  757. 

►  On  May  9,  1949,  a  similar  position  was  taken  by  Mr. 
Patterson,  the  President  of  United  Airlines.  His  testi¬ 
mony  is  as  follows: 

MR.  PATTERSON:  We  could  go  into  it,  Los  An¬ 
geles,  San  Francisco,  and  New  York.  The  Board  has 

►  been  turning  down  these  applications  for  transcontinen¬ 
tals.  They  are  trying  to  confine  it  to  areas. 

THE  CHAIRMAN:  But  they  permitted  the  ir- 
7042  regulars  to  operate  that. 

MR.  PATTERSON:  That  is  one  of  those  sit¬ 
uations,  with  the  irregulars  doing  about  2  percent,  I 
think,  of  the  total  volume  of  air  transportation.  But  I 

*  would  like  to  read  here  what  we  think  about  air  coach, 
and  what  is  keeping  us  out: 

“4-cent  air  coach  rate  would  have  to  produce  an  in¬ 
creased  traffic  volume  of  about  150  percent  in  order  to 
show  an  economic  result.  It  was  considered  unreason¬ 
able  to  expect  a  reduction  in  fares  to  the  4-cent  rate  to 
;  produce  an  increased  traffic  volume  of  more  than  70  per- 

►  cent,  as  compared  to  the  volume  that  would  be  produced 
by  a  6-cent  rate.” 

;  In  other  words,  I  turned  this  problem  over  to  our  eco¬ 

nomic  controls  department  to  make  a  market  study  for 
me  on  it.  I  might  say  I  have  given  this  study  to  the 

*  Board  and  told  them  that  if  they  observed  that  we  are 
off  the  track  in  any  of  our  assumptions,  we  would  like 

s  very  much  to  be  put  back  on  the  track. 

t  In  other  "words,  our  market  research  department  told 

;  me  that  if  we  are  going  to  4  cents,  we  would  have  to 

\  increase  our  business  150  percent  to  gain  dollars.  They 

*  can  only  show  me  that  we  can  gain  70  percent. 

;  Now,  when  you  are  operaing  as  we  are,  at  a  loss,  I 

do  not  think  it  is  good  business  judgment  to  go  out  and 
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add  to  those  losses  until  the  rules  of  the  game  are 
established.  United  Air  Lines  does  not  have  any  money 
today  for  any  experimental  work. 

THE  CHAIRMAN:  You  could  use  some  extra  rev¬ 
enue. 

MR.  PATTERSON :  We  could  use  some  extra  rev¬ 
enue,  and  we  are  not  going  out  to  try  to  reduce  it  at 
the  moment. 

*  *  #  • 

THE  CHAIRMAN:  Those  observations  are  very  in¬ 
teresting,  and  I  think  significant,  because  the  coach  serv¬ 
ice,  operating  against  a  great  many  difficulties,  and  es¬ 
pecially  equipment  difficulties  has  made  a  phenonenal 
success  in  the  mass  transportation  of  people.  And  it 
does  seem  to  me  that  the  trunk  air  lines,  if  they  are 
going  to  fulfill  the  mission  to  which  they  were  certifi¬ 
cated,  ought  to,  in  every  way,  serve  the  territory  which 
they  represent,  which  they  have  been  given. 

7043  MR.  PATTERSON:  We  are  perfectly  willing 
to  do  it,  Senator,  but  we  cannot,  with  our  eyes 

open,  walk  into  a  situation  today  that  we  feel  may  ad¬ 
versely  affect  the  revenues  of  this  company.  If  we  had 
a  little  margin  to  work  on  we  could  experiment  with 
coach,  we  could  experiment  with  many  things,  but  we 
just  cannot  afford  to  take  the  chance  where  we  may  ef¬ 
fect,  or  create,  greater  losses  than  are  staring  us  in  the 
face  right  now. 

Source:  Air  Line  Industry  Investigation,  Hearings  Be¬ 
fore  the  Committee  on  Interstate  and  Foreign  Commerce, 
United  States  Senate,  Slst  Congress,  pp.  685,  6S6. 

7044  b)  In  a  free  economy,  competition  and  freedom 
of  entry  into  business  is  not  only  permitted,  but 

encouraged.  Actually,  legislative  and  administrative  ac¬ 
tivities  of  the  United  States  Government  have  been  di¬ 
rected  toward  the  prevention  of  monopoly  and  the  en¬ 
couragement  of  freedom  of  enterprise.  Restraints  on 
entry  into  business  have  been  the  exception  and  not  the 
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role.  The  major  area  of  exception  relates  principally 
to  these  fields  of  endeavor  classified  as  public  utilities. 
The  criteria  and  considerations  which  apply  to  public 
utilities,  do  not  apply  in  the  case  of  air  transportation. 

*  *  *  * 

7050  In  this  connection  it  may  be  kept  in  mind  that 
throughout  the  post-war  period,  approximately 

7051  two-thirds  of  the  total  volume  of  domestic  trunk 
air  traffic  has  been  carried  by  the  Big  Four — 

American,  Eastern,  TWA  and  United  Air  Lines.  To  re¬ 
serve  the  future  development  of  domestic  air  transport 
to  the  presently  certificated  airlines  is  equivalent  to  say¬ 
ing  that,  of  the  almost  44  billion  revenue  passenger  mile 
expansion  anticipated  between  now  and  1975,  fully  two- 
thirds  of  that  tremendous  growth  shall  be  staked  out 
now  by  the  Government  as  a  private  preserve  for  the 
Big  Four.  This  would  be  forstering  monopoly  with  a 
vengeance. 

d)  Additional  competition  in  the  airline  industry,  it 
has  frequently  been  asserted,  would  increase  the  neces¬ 
sity  of  subsidy  payments  by  the  Government  to  the  cer¬ 
tificated  airlines  and  thus  impose  additional  burdens  on 
the  American  taxpayers. 

As  was  demonstrated  previously,  there  is  every  indi¬ 
cation  of  a  substantial  increase  in  the  air  transportation 
market.  This  increase  in  traffic  means  that  there  is  sub¬ 
stantial  room  for  new  competition  in  the  business  and  a 
chance  to  experiment  with  new  ways  of  doing  business. 
Increased  subsidy  would  only  be  necessary  if  the  indus¬ 
try  were  so  static  that  traffic  of  existing  companies  would 
be  substantially  diluted  by  the  entrance  of  newcomers 
into  the  business.  There  is  no  indication  that  this  is  a 
fact. 

The  entrance  of  new  enterprises  in  many  industries 
has  produced  expanding  markets  and  has  resulted  in 
greater  sales  volume  and  profits  for  the  established  busi- 
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nesses  than  that  which  existed  before.  The  pro- 

7052  portion  of  the  market  which  the  older  firms  and 
the  newcomers  manage  to  obtain,  of  course,  de¬ 
pends  upon  their  relative  aggressiveness  in  promoting 
the  product,  their  capacity  to  control  their  costs,  etc. 
There  is  nothing  in  the  history  of  air  transportation 
that  would  indicate  that  the  entry  of  new  carriers  into 
the  business  results  in  losses  for  the  existing  carriers 
which  would  require  increases  in  subsidy. 

There  is  some  ground  for  concluding  that  it  has  been 
the  lack  of  such  competition  which  in  the  past  has  re¬ 
sulted  in  unnecessary  subsidy  payments  by  the  govern¬ 
ment  to  the  certificated  carriers.  So  long  as  the  cer¬ 
tificated  carriers  could  operate  without  outside  competi¬ 
tion,  and  with  the  knowledge  that  government  subsidies 
would  be  available  to  provide  them  with  assured  profits 
irrespective  of  the  energy  they  displayed,  or  failed  to 
display,  in  developing  and  exploiting  their  potential  mar¬ 
kets,  there  was  every  incentive  for  the  airline  manage¬ 
ments  to  “play  it  safe”,  to  cater  to  a  narrow  and  high 
priced  market,  and  to  defer  aggressive  exploitation  of 
the  mass  market  potential.  It  is  quite  likely  that  vig¬ 
orous  action  by  the  airlines  in  these  directions  would 
have  yielded  them  far  greater  operating  revenues  and 
profits  during  the  postwar  period,  and  saved  the  govern¬ 
ment  hundreds  of  millions  of  dollars  in  subsidies  paid. 

e)  If  reserving  the  field  of  domestic  air  coach  devel¬ 
opment  to  the  presently  certificated  airlines  could  be 
expected  to  result  in  substantially  decreased  costs  of  op¬ 
eration,  and  in  fare  decreases  to  the  traveling  pub- 

7053  lie,  this  would  provide  a  serious  economic  basis 
for  consideration  of  such  a  policy.  This,  however, 

is  not  the  case.  In  marked  contrast  to  most  industries, 
an  increase  in  size  of  company  operations  in  the  air 
transport  industry,  once  a  moderate  scale  of  operations 
has  been  attained,  does  not  result  in  any  significant  re¬ 
ductions  in  operating  costs  (see  Table  19). 

•  •  •  • 
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7067  j)  Finally,  the  position  taken  by  the  certificated 
airlines  that  additional  competition  would  be  in¬ 
jurious  in  its  effects  is  firmly  refuted  by  the  actions  of 
the  airlines  themselves.  Actually  during  1952  the  do¬ 
mestic  trunk  lines  flew  18.1  billion  available  seat  miles 


and  had  firm  orders  for  equipment  for  delivery  in  the 
next  three  years  with  an  annual  capacity  of  S.8  billion 
seat  miles.  (Source:  Air  Transport  Facts  and  Figures, 
1953,  pp.  10-11,  prepared  by  Air  Transport  Association 
of  America.)  j 

The  Bureau  of  Air  Operations  of  the  CAB  has  esti¬ 
mated  that  available  seat  mile  capacity  of  the  domestic 
trunk  air  transport  industry  in  1954  will  be  expanded  to 
25.2  billion  passenger  seat  miles.  (CAB  Docket  5132, 
BAO  Exhibit  6.)  These  estimates  were  based  on  the 
number  of  aircraft  on  firm  order  for  future  delivery  and 
the  number  of  aircraft  operated  as  of  December  31,  1952. 

In  other  words,  the  certificated  airline  industry  is  suffi¬ 
ciently  confident  of  the  near-term  growth  development  of 
domestic  air  transport  to  place  orders  for  new 
7068  equipment  involving  additional  investments  in  the 
many,  many  millions  of  dollars,  and  an  expansion 
of  47  percent  in  seat  mile  capacity  over  the  year  ended 
September  30,  1952. 

The  expectations  of  the  airlines  are  evidently  for  con¬ 
tinued  and  substantial  growth  increments  in  domestic 
trunk  traffic. 


For  example,  a  recent  statement  by  a  leading  repre¬ 
sentative  of  the  certificated  domestic  airline  industry 
predicted  a  decade  of  dramatic  growth  and  achievement 
for  the  airline  industry  in  general.  In  a  statement  mark¬ 
ing  the  25th  anniversary  of  Eastern  Air  Lines,  Presi¬ 
dent  Rickenbacker  declared,  according  to  the  Associated 
Press,  May  1,  1953,  that  the  accomplishments  of  the  in¬ 
dustry  in  the  last  quarter  century  certainly  have  been 
tremendous,  but  that  these  accomplishments  “are  noth¬ 
ing  in  comparison  to  what  the  next  10  years  should  hold 
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for  our  company  and  the  entire  industry  as  well”.  This 
statement  strikingly  corroborates  the  forecast  made  in 
this  Exhibit  that  domestic  trunk  air  travel  will  double 
its  1952  volume  by  1960. 

Certainly  this  position  does  not  square  with  the  posi¬ 
tion  so  frequently  taken  that  additional  competition  in 
the  airline  industry  would  be  injurious  to  the  public  in¬ 
terest.  It  indicates,  rather,  an  expectation  of  continued 
substantial  growth,  and  raises  only  the  problem  whether 
that  entire  growth  should  be  reserved  to  the  airlines  pres¬ 
ently  certificated,  or  whether  participation  in  that  growth 
should  be  permitted  to  those  airlines  which  have  pio¬ 
neered  in  the  air  coach  field  and  which  now  are 
7069  seeking  the  opportunity  to  participate  further  in 
that  development. 

•  *  •  • 

7086  IIA.  UNITED  STATES 

North  American  Airlines  proposes  to  render  low  fare 
air  coach  passenger  service  to  communities  which  are 
heavily  populated,  heavily  concentrated  consumer  mar¬ 
kets,  high  income  producers,  leading  centers  for  the  man¬ 
ufacturing  and  processing  of  products,  and  important 
consumption,  distribution,  and  financing  centers  of  the 
nation. 

The  metropolitan  areas  having  a  concrete  and  specific 
community  interest  in  this  proposed  service  are:  New 
York,  Chicago,  Philadelphia,  Pittsburgh,  Cleveland,  and 
Detroit. 

*  •  •  • 

7119  In  the  City  of  Pittsburgh  the  population  as  of 
April  1,  1950  was  676,806  and  included  173,400 
families.  The  average  family  income  was  $3,344. 

•  •  *  • 

7155  6)  Airline  Traffic  Between  New  York  and  Chi¬ 

cago  Including  Intermediate  Cities 

All  the  analysis  up  to  this  point  involved  only  pas- 
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sengers  who  flew  between  New  York  and  Chicago  as  ter¬ 
minal  points  and  passengers  who  touched  both  Chicago 
and  New  York  on  flights  which  went  beyond  these  points. 
These  estimates  do  not  include  mileage  flown  by  individ¬ 
uals  on  shorter  segments  of  this  route.  This  means  that 
traffic  from  Chicago  to  Detroit,  Cleveland,  Pittsburgh  and 
Philadelphia,  or  between  New  York  and  Philadelphia, 
Pittsburgh,  Cleveland  and  Detroit,  or  between  any  two 
or  more  of  the  intermediate  cities  are  not  included  in 
the  above  figures. 

a)  An  effort  was  made  to  analyze  the  origin  and  des¬ 
tination  data  in  order  to  build  up  estimates  of  the  total 
traffic  for  these  intermediate  segments.  After  spending 
considerable  time  in  analyzing  such  data,  it  was  decided 
that  not  only  would  the  amount  of  detail  prohibit  the 
development  of  reliable  estimates,  but  too  many  arbitrary 
assumptions  would  be  needed.  For  the  longer  flights  it 
seemed  reasonable  to  apportion  traffic  between  major  cities 
on  the  basis  of  flights  going  via  different  routes.  Thus,  the 
apportionment  of  New  York  to  Los  Angeles  and  New  York 
to  San  Francisco  traffic  as  between  flights  via  Chicago  and 
flights  by  other  routes  could  be  made  on  the  basis  of  num¬ 
bers  of  flights,  with  reasonably  reliable  results.  However, 
for  shorter  runs,  such  apportionments  become  highly;  du¬ 
bious.  Moreover,  many  more  flights  had  to  be  taken 

7156  into  account.  For  instance,  between  Cleveland  and 
Detroit  there  were  flights  which  moved  in  everv 
direction  and  it  was  found  to  be  impracticable  to  attempt 
to  analyze  each  and  every  such  flight  from  each  and  every 
direction  and  to  estimate  how  many  of  those  flying  on 
these  airlines  with  destinations  beyond  Cleveland  and  De¬ 
troit  actually  made  stops  in  both  these  cities.  It  was 
decided  to  give  up  this  approach  even  though  much  work 
had  been  undertaken. 

b)  In  lieu  of  direct  estimates,  it  was  concluded  that 
only  general  approximations  could  be  presented  and  two 
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approaches  were  taken.  One  approach  which  suggested 
itself  was  that  of  relating  the  origin  and  destination  data 
for  all  of  the  segments  between  New  York  and  Chicago 
to  the  same  data  for  New  York-Chicago  terminal  flights. 
For  instance,  in  March  1952  there  were  23  million  passen¬ 
ger  miles  flown  by  individuals  who  bought  tickets  for  flights 
between  New  York  and  Chicago.  There  were  about  27 
million  passenger  miles  flown  by  individuals  who  bought 
tickets  for  flights  between  segments  of  the  New  York- 
Chicago  route,  including  only  the  cities  under  considera¬ 
tion,  namely,  Philadelphia,  Pittsburgh,  Cleveland  and 
Detroit.  Whether  the  relationship  of  these  two  figures 
would  also  apply  to  through  traffic  and  not  just  to  origin 
and  destination  traffic  on  the  route  is  a  complicated 
question. 

Generally,  it  would  appear  that  the  origin  and  destina¬ 
tion  data  between  any  two  pairs  of  intermediate  cities 
7157  or  one  intermediate  city  and  either  New  York  or 
Chicago  on  the  New  York-Chicago  run  would  have 
to  be  raised  by  a  greater  ratio  than  would  be  true  of  the 
traffic  between  the  New  York  and  Chicago  terminals.  The 
origin  and  destination  data  between  Chicago  and  New 
York  in  March  1952  accounted  for  2.4  percent  of  total 
national  traffic.  When  account  was  taken  of  the  through 
traffic  which  touched  these  two  points,  the  resulting  total 
represented  4.G  percent  of  national  traffic.  This  means  that 
through  passengers  accounted  for  almost  as  much  as  the 
origin  and  destination  traffic.  It  would  appear  almost 
certain  that  through  traffic  touching  both  Pittsburgh  and 
Cleveland  would  bear  a  higher  relationship  to  origin  and 
destination  traffic  between  these  two  points  than  was  true 
for  New  York-Chicago.  Therefore,  if  the  origin  and  des¬ 
tination  data  for  these  intermediate  points  were  raised  on 
the  basis  of  the  Chicago  adjustment  for  through  traffic, 
the  resulting  estimates  would  represent  an  understatement 
of  total  traffic. 
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If  the  5.5  percent  arrived  at  above  (including  origin  and 
destination,  through  traffic,  and  seasonal  adjustments)  for 
New  York-Chicago  traffic  without  intermediate  stops  rela¬ 
tive  to  total  national  traffic  were  stepped  up  by  applying 
the  ratio  of  total  origin  and  destination  traffic  on  this  route 
to  origin  and  destination  traffic  between  the  New  York  and 
Chicago  terminals,  the  resulting  ratio  would  be  about  12 
percent. 

The  calculations  made  in  arriving  at  the  12  percent  ratio 
are  as  follows:  The  total  traffic  on  all  segments  be- 
715S  tween  New  York  and  Chicago  on  the  proposed  route 
as  shown  in  the  March  1952  Origin  and  Destination 
Survey,  was  50  million  revenue  passenger  miles.  The  total 
traffic  between  New  York  and  Chicago  terminals  was  23 
million  revenue  passenger  miles.  The  ratio  of  the  traffic 
on  all  segments  to  New  York-Chicago  alone  was  2.1S. 

March  and  September  data  for  each  of  the  years  1947 
through  1950  were  similarly  compared.  The  resulting  rela¬ 
tionship  was  found  to  vary  from  2.2  to  2.5.  On  the  basis 
of  these  analyses,  it  appeared  reasonable  to  employ  a  2.18 
factor  to  measure  the  relationship  described  above. 

This  ratio  was  applied  to  the  percentage  of  total  New 
York-Chicago  terminal  to  terminal  traffic  flow  to  total 
national  traffic.  That  ratio  was  5.5%  and  multiplying  it  by 
2.1S  results  in  12  percent.  It  is  believed  that  the  resulting 
12  percent  ratio  understates  the  total  revenue  i>assenger 
miles  flown  in  1952  between  the  cities  on  the  proposed  route. 

There  are  some  data  which  bear  on  this  conclusion.  In 
the  Big  Four  Mail  Rate  Proceeding  and  Efficiency  Investi¬ 
gation  Case  (CAB  Docket  Nos.  2S49  and  3663)  Public 
Counsel  submitted  exhibits  on  the  traffic  flow  between 
New  York  and  Chicago  for  selected  months  during  1947- 
1949.  Data  was  available  for  three  airlines  on  the  New 
York-Chicago  route:  American  Airlines  (Exhibits  PC224 
and  235R),  TWA  (Exhibits  PC226  and  237R)  and  United 


76 


Airlines  (Exhibits  PC227  and  23SR).  They  showed 
7159  for  four  selected  months  in  each  year,  generally  the 
mid-month  in  a  given  quarterly  period,  the  number 
and  types  of  aircraft  operated.  For  February  and  Novem¬ 
ber  in  each  of  the  years  weighted  average  load  factors 
were  presented.  No  traffic  flow  data  were  available  in  these 
dockets  for  Capital  Airlines.  These  data  were  accumulated 
for  February  and  November  (except  for  American  Airlines 
where  March  data  were  used  in  1947  instead  of  February) 
to  arrive  at  the  number  of  passenger  miles  flown  between 
New  York  and  Chicago  including  intermediate  stops.  Data 
for  only  these  months  were  used  because  of  the  unavail- 
abilitv  of  weighted  average  load  factors  for  the  other 
months.  It  is  believed  that  the  February  and  November 
data  do  approximate  the  average  for  the  year. 

A  roughly  comparable  traffic  flow  estimate  was  made  for 
Capital  Airlines  by  listing  the  equipment  and  number  of 
dailv  flights  offered  during  the  months  of  March  and 
September  in  1947-1949  as  shown  in  the  Official  Airline 
Guide  and  then  applying  an  average  load  factor.  The  load 
factor  used  was  obtained  bv  averaging  the  lowest  load 
factors  reported  by  two  of  the  three  airlines  indicated 
above  as  given  in  the  Public  Counsel  Exhibits. 

As  a  result  of  this  procedure  it  was  found  that  the  total 
flow  of  traffic  between  New  York  and  Chicago  accounted 
for  the  following  percentages  of  total  national  traffic  in 
each  of  the  months  indicated: 


Feb. 

1947 

Feb. 

1948 

Feb. 

1949 

Nov. 

1947 

Nov. 

194S 

Nov. 

1949 

10.1 

9.0 

9.1 

10.3 

11.2 

10.3 

These  are  probably  understatements  in  that  irregular 
airlines  were  not  included  and,  as  indicated  earlier,  the 
irregular  airlines  undoubtedly  would  have  increased  this 
percentage  somewhat.  On  the  basis  of  these  analyses  and 
observations,  it  seems  conservative  to  conclude  that  in 
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1952,  the  total  flow  of  traffic  between  New  York  and  Chi¬ 
cago  and  the  intermediate  segments  accounted  for  at  least 
12  percent  of  all  national  airline  traffic.  In  mileage  terms 
this  would  amount  to  approximately  1.6  billion  passenger 
miles. 

Short  of  specific  data  showing  the  traffic  flow  on  this 
route,  it  is  believed  that  the  above  estimates  and  relation¬ 
ships  are  as  reasonable  as  can  be  developed.  Questions 
can  be  raised  as  to  the  validity  of  assuming  that  the  vari¬ 
ous  adjustments  made  in  the  New  York-Chicago  traffic  are 
equally  applicable  to  the  estimate  for  the  intermediate 
segments.  These  have  been  considered  and  on  the  basis 
of  judgment  there  seems  to  be  no  reason  to  make  special 
adjustments  for  the  estimates  of  intermediate  traffic. 

•  «  •  • 

7163  The  most  striking  thing  about  this  table  are  the 
few  coach  stops  being  made,  both  in  number  and  pro¬ 
portion,  especially  when  compared  with  first  class  stops  at 
the  cities  on  this  proposed  route,  particularly  Philadelphia, 
Pittsburgh,  Cleveland  and  Detroit.  The  air  coach  potential 
of  these  cities  which  are  among  the  highest  first  class  air 
passenger  generating  points  in  the  country,  has  not  begun 
to  be  tapped.  Nor  does  the  degree  of  coach  service  pro¬ 
vided  to  New  York  and  Chicago  appear  to  be  commensurate 
with  the  air  generating  potential  of  these  two  great  metro¬ 
politan  areas. 

In  aggregate  the  certificated  carriers  serving  the  New 
York-Chicago  route  in  August  1953  had  nearly  5  times  as 
manv  first  class  flights  as  coach  flights  on  this  route  touch- 
ing  two  or  more  cities  on  the  proposed  route.  As  shown 
below,  the  coach  flights  were  only  25  in  number.  This  cer¬ 
tainly  would  appear  to  be  out  of  proportion  to  the  high 
air  coach  traffic  generating  potential  of  these  cities. 
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Number  and  Percentage  of  Scheduled  Daily  Flights  of 
Certificated  Carriers  Touching  Two  or  More  Other  Cities 
on  the  Proposed  New  York-Chicago  Route,  August 
1953,  by  Carrier  (Only  Westbound  and 
Southbound  Directions  Included) 

Total  First  Class  Coach 


%of 

%of 

%  of 

No.  of 

total 

No.  of 

total 

No.  of 

total 

City 

flights 

flights 

flights 

flights  flights 

flights 

Total 

140 

100.0 

115 

82.1 

25 

17.9 

American 

43 

30.8 

39 

27.9 

4 

2.9 

Capital  20 

14.3 

15 

10.7 

0 

3.6 

7164  Eastern  16 

11.4 

15 

10.7 

1 

0.7 

TWA 

24 

17.1 

16 

11.4 

8 

5.7 

United 

37 

26.4 

30 

21.4 

7 

5.0 

Source:  Official  Airline  Guide,  August  1953. 

The  gap  between  the  certificated  coach  service  being 
currently  furnished  to  these  communities  and  the  needs  of 
these  communities  continues  to  remain  large. 

IIL  C.  Traffic  Projections  for  the  Proposed  New  York- 
Chicago  Route  in  1955, 1960  and  1975 

In  the  analysis  made  in  Section  III  A.  of  the  past  rela¬ 
tionship  of  New  York-Chicago  air  travel,  including  through 
and  intermediate  traffic,  to  total  U.  S.  domestic  air  traffic, 
it  was  concluded  that  it  was  reasonable  to  use  a  12%  ratio 
for  projecting  future  traffic  on  this  route. 

Applying  this  12%  ratio  to  the  projected  national  traffic 
figure  yields  the  following  estimates: 

NY-Chicago 


incl.  through  and 

NY-Chicago 

Total  National 

intermediate, 

incl.  through  and 

Traffic 

as  %  of 

intermediate 

(Million  pass,  miles) 

National  traffic 

(Million  pass,  miles) 

1955 

18,000 

12 

2,160 

1960 

26,500 

12 

3,180 

1975 

57,000 

12 

6,840 
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7165  The  above  NY-Chicago  projections  are  presented 
as  conservative  approximations  of  the  air  traffic 

flow  anticipated  on  this  route  and  compare  with  an  esti¬ 
mated  1,572  million  revenue  passenger  miles  in  1952. 
They  do  not  reflect  the  impact  on  this  traffic  that  would 
be  expected  to  result  from  the  introduction  by  North 
American  of  a  3^  passenger  mile  (plus  $2.00  passenger 
charge). 

The  total  U.  S.  domestic  trunk  traffic  projections  pre¬ 
viously  made,  and  which  served  as  bench  marks  for  the 
NY-Chicago  route  projections,  assumed  “that  existing  fare 
ratios  and  trends  between  air  and  surface  carriers  will  at 
least  be  maintained,  and  that  fare  ratios  and  trends  as 
between  first  class  and  air  coach  will  continue  to  improve 
in  favor  of  air  coach.”  The  total  U.  S.  projections  con¬ 
templated  therefore  a  gradual  reduction  in  air  coach  fares 
over  the  years. 

While  the  impact  and  competitive  influence  of  the  mile 
plus  $2.00  passenger  charge  proposed  by  North  American 
cannot  accurately  be  forecast,  there  can  be  no  question  but 
what  there  will  be  a  considerable  and  favorable  traffic  im¬ 
pact  on  the  NY-Chicago  route.  It  has  previously  been 
demonstrated  that  the  irregular  airlines,  with  their  lower 
fares,  have  forced  the  certificated  airlines  to  introduce  air 
coach  service  on  competitive  routes.  It  cannot  be  doubted 
that  the  3£  mile  (plus  $2.00  per  passenger  fare)  proposed 
by  North  American  will  influence  other  carriers  on  these 
routes  to  lower  their  air  coach  fares  or  to  introduce  a 
larger  number  of  air  coach  flights  on  these  routes,  or 

7166  to  operate  their  coach  flights  on  more  convenient 
schedules,  or  in  one  way  or  another  to  be  more 

competitive  in  seeking  the  patronage  of  prospective  air 
travelers  and  customers  than  would  otherwise  be  the  case. 
This  can  result  only  in  accelerating  the  anticipated  growth 
of  traffic  volume  on  these  routes. 


so 


(1)  Some  indication  of  the  potential  traffic  that  can  be 
tapped  once  a  air  passenger  mile  is  introduced  is  af¬ 
forded  by  experience  on  the  San  Francisco-Los  Angeles 
run  from  1949  to  1950. 

•  »  •  • 

72S3  Suggested  Form  of  Certificate 

There  is  set  forth  below  a  suggested  form  of  cer¬ 
tificate  to  be  issued  to  North  American.  This  has  been 
supplied  at  the  request  of  Bureau  Counsel.  This  should 
not  be  construed  as  being  restrictive  of  the  routes  for 
which  North  American  is  applying.  If  the  Board  finds  that 
the  public  interest  requires  North  American  to  serve  other 
routes  or  other  combinations  of  points  which  are  covered 
by  North  American’s  applications,  North  American  con¬ 
tinues  as  an  applicant  for  such  routes  notwithstanding  the 
absence  in  this  exhibit  of  a  suggested  form  of  certificate 
covering  the  routes.  All  parties  are  referred  to  the 
general  clauses  of  North  American’s  application  under 
Docket  6063. 

The  application  filed  in  Docket  6063,  part  of  which  was 
consolidated  in  this  proceeding  is  a  joint  application  by 
all  seven  of  the  listed  applicants.  The  suggested  form  of 
certificate  is  therefore  issued  merely  to  the  North  American 
Air  Lines  system.  North  American  does  not  seek  author¬ 
ization  for  the  carriage  of  mail  under  applicable  provisions 
of  the  Civil  Aeronautics  Act  of  193S,  as  amended.  How¬ 
ever,  if  the  carriage  of  mail  is  a  condition  precedent  to 
the  grant  of  a  certificate  of  public  convenience  and  neces¬ 
sity,  then  North  American  will  carry  such  mail  for  the 
Post  Office  Department,  without  subsidy,  at  rates  agree¬ 
able  to  the  Post  Office  Department  and  comparable  to  rates 
for  the  transportation  of  freight. 

#  *  •  * 
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7172  III.  D.  The  Impact  of  North  American’s  Pro¬ 
posals  on  the  Traffic  of  Other  Carriers 

►  Projections  of  total  traffic,  North  American’s  traffic,  and 

the  traffic  of  carriers  other  than  North  American,  on  the 
proposed  New  York-Chicago  route,  for  the  years  1955  and 
1960  are  set  forth  in  the  tabulation  below  under  the  North 
American  proposal,  on  the  assumption  of  a  North  Amer¬ 
ican  SO  percent  load  factor  operation. 

(Millions  of  revenue  passenger  miles) 


North  American 
8-flight  Proposal 


Total 

Other 

Traffic 

NAA 

Carriers 

1955 

2,160  (proj.) 

311.4 

1,848.6 

1960 

3, ISO  (proj.) 

311.4 

2,S68.6 

7173 

On  the  assumption  of  a 

90  percent  load  factor  for 

North  American’s  operation  on  this  route,  the  im¬ 
pact  will  be  as  follows : 


(Millions  of  revenue  passenger  miles) 

North  American 
8-flight  Proposal 

Total  Other 

Traffic  NAA  Carriers 

1955  2,160  (proj.)  350.4  1,809.6 

1960  3, ISO  (proj.)  350.4  2,829.6 

Again  making  the  analysis  on  the  basis  of  an  SO  percent 
load  factor  for  North  American,  we  find  that  the  distribu¬ 
tion  of  traffic  between  North  American  and  other  carriers 
in  1955  would  be  as  follows : 

Eight  Flights 

(Million  revenue  passenger  miles) 

Total  NAA  Other  Carriers 

2,160.0  311.4  1,848.6 

Percentage  Distribution 

14.4%  85.6% 


100% 
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Under  the  S-flight  proposal,  North  American  would  han¬ 
dle  less  than  15%,  with  the  other  carriers  handling  the 
balance  of  more  than  S5  percent.  Thus,  other  carriers 
would  continue  to  predominate  on  the  New  York-Chicago 
route. 

7174  The  impact  of  the  North  American  proposal  in 
1955  might  also  be  analyzed  in  relation  to  the  1952 

level  of  traffic  which  was  estimated  at  1,572  million  reve¬ 
nue  passenger  miles.  The  figures  below  show  the  traffic 
of  carriers  other  than  North  American  in  1955  as  compared 
with  the  total  traffic  on  the  route  in  1952  under  North 
American’s  proposal  (at  SO  percent  load  factor). 

Traffic  of  Other  Airlines,  1955 

195*3 

Millions  of  %  of  Total 

Passenger  Miles  1952  Traffic 

8  flights  by  NAA  1,848.6  117.6 

Tables  35  and  36  indicate  the  impacts  for  the  S-flight 
proposal  at  varying  load  factors,  ranging  all  the  way  from 
100  percent  down  to  60  percent. 

7175  Actually,  the  above  figures  tend  to  overstate  sub¬ 
stantially  the  real  impact  of  the  North  American 

proposals  on  the  traffic  of  other  carriers.  In  the  year  1952 
North  American  Airlines  flew  over  52  million  passenger 
miles  between  New  York  and  Chicago. 

The  above  figures  have  taken  into  account  only  traffic 
for  1955.  Tables  35  and  36  show  the  impacts  for  1960  as  j 

well  as  1955.  As  stated  above,  there  is  no  intention  to 
imply  that  North  American  Airlines  intends  to  be  confined 
to  its  present  proposals  endlessly.  The  figures  for  1960  < 

are  merely  shown  in  those  tables  for  the  purpose  of  demon¬ 
strating  the  tremendous  magnitude  of  the  growth  in  traffic 
beyond  1955  and  the  opportunities  for  all  airlines  to  share 
in  this  growth. 
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7280  Personal  History — Stanley  D.  Weiss 

Born  June  8, 1910,  Gotebo,  Oklahoma.  Education: 
highschool  at  Oklahoma;  Columbia  University,  1932. 
Learned  to  fly  1937;  served  as  command  pilot  from  1937 
to  1943;  entered  the  Air  Transport  Command  and  flew  64 
missions  over  the  hump.  Later  became  pilot  instructor  in 
DC-4  and  B-24  at  Homestead  Airforce  Base,  Florida. 
Formed  and  Co-owner  of  Standard  Airlines,  Inc.,  one  of 
the  first  post  war  non-scheduled  air-lines.  Standard  owned 
and  operated  7  DC-3’s.  Partner  of  Standard  Airmotive 
Company,  successor  of  Standard  Airlines,  operating  large 
aircraft  mainenance  and  overhaul  shop  and  doing  subcon¬ 
tract  work  for  major  aircraft  manufacturers  at  Long 
Beach,  California.  President  of  Independent  Air  Carriers 
Association  in  1948.  At  present,  Secretary-Treasurer, 
North  American  Aircoach  Systems,  Inc. 

Personal  History — R.  R.  Hart 

Born  August  25,  1914,  Maple  City,  Kansas.  Education: 
high  school,  Chico,  California ;  La  Salle  Extension  Univer¬ 
sity,  2  years,  industrial  engineering.  1934-1937,  Red  River 
Lumber  Company,  State  Lumber  Inspector.  Employed  by 
Douglas  Aircraft  Company  in  1937  as  assembler.  Three 
months  later,  transferred  to  development  work  on  B-19; 
followed  that  through  accelerator  service  test  at  March 
Field  and  Wright  Field  at  Dayton.  Returned  to  Douglas 
in  service  and  repair  on  C-54,  DB-7’s  and  A-26’s. 

7281  Represented  Douglas  Aircraft  at  Wright-Patterson 
in  accelerator  service  test  unit  on  these  aircraft. 

Later,  he  had  charge  of  development  crews  on  the  C-124’s. 
Transferred  to  service  and  modification  on  all  military 
type  aircraft  as  senior  lead  man.  President  of  Viking 
Airlines,  one  of  the  first  non-scheduled  airlines  formed 
after  World  War  II.  Viking  owned  and  operated  9  DC-3 
aircraft  and  also  operated  its  own  approved  fully  euipped 
maintenance  shop.  Viking  grew  to  one  of  the  largest  non- 
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scheduled  operators  in  the  United  States.  President  of  the 
Independent  Aircoach  Transport  Association  in  1948. 
1950-1952,  associated  with  North  American  Airlines 
Agency,  Inc.  and  20th  Century  Aircraft  Company  in 
executive  capacity. 

Personal  History — James  Fischgrund 

Born  in  Wilmerding,  Pennsylvania,  November  29,  1915. 
University  of  California  at  Los  Angeles,  A.B.  degree  1935; 
University  of  Southern  California  School  of  Law,  L.L.B. 
193S.  Member  of  bar,  State  of  California,  1938,  counsel 
to  Security  and  Exchange  Commission,  Washington,  D.  C. 
1939-1941.  U.  S.  Navy,  Lt.  Commander,  USNR  1942-1945; 
Commanding  Officer  of  the  destroyer  Escort,  Pacific  Oper¬ 
ations.  After  World  War  II  formed  and  co-owner  of 
Standard  Airlines,  Inc.  Standard  was  one  of  the  first  non- 
scheduled  airlines  formed  after  World  War  II  and  was  the 
first  substantial  operation  engaged  in  aircoach  serv- 
72S2  ice.  From  1946-1950,  Standard  grew  to  one  of  the 
largest  non-scheduled  airlines  and  did  so  as  an 
exclusively  aircoach  airline.  Standard  owned  and  oper¬ 
ated  7  DC-3’s.  Partner  in  successor  to  Standard  Airlines, 
Standard  Airmotive  Company,  which  has  a  large  aircraft 
maintenance  and  overhaul  shop  at  Long  Beach,  California 
and  also  does  subcontract  work  for  major  aircraft  manu¬ 
facturers.  In  1949,  President  of  Independent  Air  Carriers 
Association,  original  assocation  of  non-scheduled  airlines. 
1950  to  date,  Vice-President,  North  American  Aircoach 
System,  Inc. 

Personal  History — Jack  B.  Lewin 

Born  June  7,  1912,  Ridgewater,  South  Dakota.  Graduate 
Mechanical  Engineer,  University  of  Arizona.  Assigned  to 
Army  Airforce  Technical  Training  Command  1941-1945. 
Organizer  and  Director,  Viking  Airlines,  1945-1949.  Viking 
was  one  of  the  first  non-scheduled  airlines  formed  after 
World  War  II.  It  owned  and  operated  9  DC-3  aircraft 
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and  also  operated  its  own  approved  fully  equipped  mainte¬ 
nance  shop.  Viking  grew  to  one  of  the  largest  non- 
scheduled  operators  in  the  United  States.  Organizer  and 
President,  North  American  Aircoach  System,  Inc.,  1950- 
1952. 

•  i  •  t 

; 

7295  Eastern  Airlines’  Illegal  Acquisition  of 

Control  of  Colonial  Airlines 

This  exhibit  incorporates  by  reference  the  following 
pages  of  the  transcript  of  hearings  and  the  following 
exhibits  admitted  into  evidence  in  the  Colonial  Airlines, 
Inc.,  — Eastern  Air  Lines,  Inc.,  Acquisition  Case,  Docket 
Nos.  5666  and  5569. 

A.  Exhibits  and  Transcript  references:  National  Air¬ 
lines  Exhibit  4 ;  Exhibit  200 ;  Exhibit  202 ;  Exhibit  215-219 ; 
Exhibit  223,  p.  15 ;  Exhibit  226. 

Eastern  Air  Lines-Colonial  Airlines,  Joint  Exhibit  B, 
Item  1,  p.  6 ;  Joint  Exhibit  B,  Items  3,  6,  11,  12,  13,  14,  15, 
16,  17;  Joint  Exhibit  C;  Joint  Exhibit  F,  p.  1,  1-A,  1-B, 
2-3,  4-5;  Joint  Exhibit  G;  Joint  Exhibit  H,  p.  1,  2,  3;  Joint 
Exhibit  I,  p.  1-2;  Joint  Exhibit  J;  Joint  Exhibit  L;  Joint 
Exhibit  1,  Vol.  II,  p.  5,  12;  Joint  Exhibit  2,  p.  2;  Joint 
Exhibit  2,  Vol.  II;  Joint  Exhibit  4,  Vol.  II,  p.  3-4;  Joint 
Exhibit  5;  Joint  Exhibit  11;  Joint  Exhibit  56,  p:  1-2, 
3-5,  8. 

7296  Transcript  396,  39S,  401,  402,  403,  404,  407,  409- 
415,  41S,  419-431,  441,  444-449,  456,  460,  461,  472, 

475-476,  483,  512,  515,  551,  1352-54,  1371,  2236-37,  2593-98, 
2717,  2719,  2721,  2723,  272S,  2731,  2736-37,  2738,  2748-49, 
2753,  2755,  2756-57,  2802,  2805,  2806,  280S,  2815,  2839, 
2842,  2852-54,  2904,  2923,  2924,  2973,  2974,  3015,  3050-51, 
3082,  3092-93,  3099,  3100,  3101,  3102,  3103,  3112,  3294, 
3332,  3333-34,  3341,  3368,  3370-71,  3397,  3405-3407,  3415-16, 
3451,  3454,  3481,  3500-3502,  3553,  3551-96,  3607-3612,  3684, 
3740,  3742,  3778,  3779-81,  3783-86,  3787-88,  3789,  3791-92, 
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3796,  3S04-3S06,  3S22-3827,  3S2S,  3854-55,  3861,  3S64,  3S66, 
4034,  4042-45,  4046,  4049,  4050,  4052,  4053,  4054,  4055, 
4059,  4065,  4071,  4073-76,  4092-4106,  4111,  4116,  4126,  4135, 
4141-4151,  422S,  4231,  4232,  5535,  5576,  55S2,  5598. 

Examiner’s  Exhibits:  A,  C. 

Bureau  Counsel’s  Exhibits:  52,  118,  173,  174,  177,  183, 
pp.  3-5,  1S4. 

7297  Record  Reference:  (BC-92) ;  (tr.  pp.  1SS8-90) ; 

(BC-11S) ;  (Examiner’s  Ex.  A) ;  (Examiner’s  Ex. 
A);  (BC-47);  (BC-92);  (BC-92;  tr.  p.  2402);  (Joint  Ex. 
11,  Vol.  II);  (tr.  p.  3335);  (tr.  p.  19S6) ;  (BC-92);  (BC- 
92  A)  ;  (tr.  p.  3220) ;  (tr.  p.  2593) ;  (tr.  p.  2596-97) ;  (tr. 
p.  3724). 

•  •  •  • 
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CIVIL  AERONAUTICS  BOARD  Exhibit  NAJ  No.  1 
Docket  No.  986  Revised  page  199 

Analysis  of  Scheduled  Stops  and  Flights  at  Cities  on 

Proposed  Route 

An  indication  of  the  limited  extent  to  which  the  large 
metropolitan  centers  on  the  proposed  route  are  being 
provided  with  low  fare  coach  services  by  the  certificated 
carriers  is  afforded  by  analyzing  the  flight  schedules  pub¬ 
lished  in  the  Official  Airline  Guide  to  determine  the 
number  of  connecting  flights  between  cities  on  the  route 
in  August  1953.  The  results  are  shown  below: 

Scheduled  Daily  First  Class  and  Coach  Stops 
(i.e.,  direct  departures  to  and/or  arrivals  from 
a  city  on  the  New  York-Chicago  route  as  pro¬ 
posed  by  NAA)  August  1953  Westbound  only 
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Total  No. 

First  Class 

Coach 

of 

No.  of 

%  of  total 

No.  of 

%  of  total 

City 

Stops 

Stops 

Stops 

Stops 

Stops 

Six  cities 

442 

364 

82.4 

78 

17.6 

New  York 

106 

84 

79.2 

22 

20.8 

Philadelphia 

46 

42 

91.3 

4 

8.7 

Pittsburgh 

49 

42 

85.7 

7 

14.3 

Cleveland 

65 

52 

80.0 

13 

20.0 

Detroit 

77 

66 

85.7 

11 

14.3 

Chicago 

99 

78 

78.8 

21 

21.2: 

Source:  Official  Airline  Guide,  August  1953. 


•  •  •  • 
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CIVIL  AERONAUTICS  BOARD  NAJ  Revised  Ex.  2 
Docket  No.  986  Page  13  of  31 


North  American  Airlines  System  New  York-Chicago 
Hearing — Eight  Flights  Total  Number  of  Passengers 


#  of 
Passen¬ 
gers 

and  Fare  Income 

Exhibit  B 

Sample  Month 

March 

Direct  Miles  Passen- 

Passen¬ 

March  1952 

1952 

Air 

ger 

ger 

Robert  Nathan 

O&D’s 

Transport  Miles 

Route 

Miles 

&  Associates 

Only 

Ass'n. 

(Direct) 

Miles 

(Route) 

LGA-PHL 

2,141 

95 

203,395 

95 

203,395 

LGA-PIT 

10,108 

320 

3,234,560 

346 

3,497,368 

LGA-CLE 

9,185 

417 

3,830,145 

470 

4,316,950 

LGA-DET 

12,622 

511 

6,449,842 

575 

7,257,650 

1,088,838 

PHL-PIT 

4,338 

251 

1,088,838 

604,032 

251 

PHL-CLE 

1,664 

363 

375 

624,000 

PHL-DET 

2,568 

464 

1,191,552 

480 

1,232,640 

PHL-CHI 

4,195 

671 

2,814,845 

699 

2,932,305 

PIT-CLE 

1,756 

124 

217,744 

124 

217,744 

PIT-DET 

2,644 

229 

605,476 

229 

605,476 

PIT-CHI 

4,240 

420 

1,780,800 

448 

1,899,520 

CLE-DET 

7,400 

105 

777,000 

105 

777,000 

CLE-CHI 

7,003 

307 

2,149,921 

324 

2,268,972 

DET-CHI 

Total 

14,344 

84,208 

219 

3,141,336 

28,089,486 

219 

3,141,336 

30,063,194 

Average  hop. 

%  of  difference 

333.57 

357.01 

6.566 
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Proposed  routes  DC-4 


Miles  Passengers 


LGA-PHL-PIT-CLE-DET-CHI 

LGA-PHL-DET-CHI 

LGA-PHL-CLE-CH] 

LGA-PIT-DET-CHI 

CHI-DET-CLE-PIT-PHL-LGA 

CHI-DET-PHL-LGA 

CHI-CLE-PHL-LGA 

CHI-DET-PIT-LGA 


794 

778 

765 

742 

794 

778 

765 

742 


Total  Route  Miles  6,158 

Adjustment  for  Direct  miles  charged 
to  route  miles  flown  .93434 


Route  Miles  after  adjustment  for 
circuity  5,772.14 

#  Passengers  per  plane  80 

Passenger  Revenue  Miles 
per  day  DC-4  461,771.20 
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#  Passengers  DC-4  per  day 

'  (461,771.20  333.57)  .  1,384 

DC-6  through  Passenger — 8  flights 
per  day  (102  x  724  x  8)  590,784  816 

Total  1,052,555.20  2,200 

Rate  .03  2.00 

31,576.66  4,400.00 

Less  Adjustment  for  1/2  fares 
on  1%  psgrs.  157.81 

31,418.85 

Total  one  day  35,818.85 

Fare  Income  at  100%  load  factor 

(est.  360  flights  per  yr.)  12,894,786.00 
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NAJ  Supplementary  Exhibit  No.  7 
Page  1  of  1 

Distribution  of  Departures  and  Seats  of  the  uBig  Four ”  Airlines, 

By  Frequency  of  Daily  Departure  from  Station 

4th  Quarter  1952 

Stations  Classified  Stations  Scheduled  Departures  Seats  on  Departing  Planes 

By  No.  of  Sched- 


uled  Departures 

Percent 

Cumulative 

Percent 

Cumulative 

Number 

Percent 

Cumulative 

Per  Day 

Number 

Distribution  Percentage 

Number 

Distribution 

Percentage 

(000) 

Distribution 

Percentage 

“Big  Four” 

Over  40 

13 

5.5 

5.5 

75,486 

28.0 

28.0 

3,387 

31.1 

31.1 

Over  20,  thru  40 

25 

10.5 

16.0 

68,108 

25.3 

53.3 

2,962 

27.2 

58.3 

Over  8,  thru  20 

66 

27.8 

43.9 

77,032 

28.6 

81.9 

2,930 

26.9 

85.2 

Over  4,  thru  8 

50 

21.1 

65.0 

27,765 

10.3 

92.3 

961 

8.8 

94.1 

4  or  less 

83 

35.0 

100.0 

20,859 

7.7 

100.0 

646 

5.9 

100.0 

Total 

237 

100.0 

269,250 

100.0 

10,886 

100.0 

American  Airlines  1 

Over  40 

5 

8.9 

8.9 

30,601 

39.0 

39.0 

1,287 

40.5 

40.5 

Over  20,  thru  40 

6 

10.7 

19.6 

15,534 

19.8 

58.8 

610 

19.2 

59.7 

Over  8,  thru  20 

20 

35.7 

55.4 

23,859 

30.4 

89.2 

965 

30.4 

90.0 

Over  4,  thru  8 

9 

16.1 

71.4 

5,177 

6.6 

95.8 

198 

6.2 

96.3 

4  or  less 

16 

28.6 

100.0 

3,325 

4.2 

100.0 

119 

3.7 

100.0 

Total 

56 

100.0 

78,496 

100.0 

3,178 

100.0 

United  Air  Lines  2 

Over  40 

3 

5.0 

5.0 

19,757 

31.2 

31.2 

847 

36.6 

36.6 

Over  20,  thru  40 

5 

8.3 

13.3 

13,735 

21.7 

52.9 

611 

26.4 

63.1 

Over  8,  thru  20 

14 

23.3 

36.7 

15,971 

25.2 

78.1 

472 

20.4 

83.5 

Over  4,  thru  8 

12 

20.0 

56.7 

6,712 

10.6 

88.7 

197 

8.5 

92.0 

4  or  less 

26 

43.3 

100.0 

7,160 

11.3 

100.0 

186 

8.0 

100.0 

Total 

60 

100.0 

63,335 

100.0 

2,312 

100.0 

Trans-World 

Airlines 

Over  40 

2 

4.2 

4.2 

8,287 

18.0 

18.0 

378 

19.5 

19.5 

Over  20,  thru  40 

6 

12.5 

16.7 

17,993 

39.1 

57.1 

777 

40.1 

59.5 

Over  8,  thru  20 

9 

18.7 

35.4 

10,257 

22.3 

79.4 

446 

23.0 

82.5 

Over  4,  thru  8 

7 

14.6 

50.0 

3,863 

8.4 

87.8 

148 

7.6 

90.2 

4  or  less 

24 

50.0 

100.0 

5,590 

12.2 

100.0 

191 

9.8 

100.0 

Total 

48 

100.0 

45,990 

100.0 

1,940 

100.0 

Eastern  Air 

Lines 

Over  40 

3 

4.1 

4.1 

16,841 

20.7 

20.7 

876 

25.3 

25.3 

Over  20,  thru  40 

8 

11.0 

15.1 

20,846 

25.6 

46.3 

964 

27.9 

53.2 

Over  8,  thru  20 

23 

31.5 

46.6 

26,945 

33.1 

79.4 

1,047 

30.3 

83.5 

Over  4,  thru  8 

22 

30.1 

76.7 

12,013 

14.8 

94.1 

418 

12.1 

95.6 

4  or  less 

17 

23.3 

100.0 

4,784 

5.9 

100.0 

151 

4.4 

100.0 

Total 

73 

100.0 

81,429 

100.0 

3,455 

100.0 

1  Not  including  Toronto. 

2  Not  including  Vancouver. 

Source:  CAB  Form  41  reports. 
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Cities  on  the  New  York 'Chicago  Route 

Lack  adequate  Coach  service 


NEW  YORK  PHILADELPHIA  PITTSBURGH  CLEVELAND  DETROIT  CHICAGO 
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Source-.  Official  Airline  Guide,  August  1953 
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NYC  CM  TRAFFIC  IN  BILLION  REVENUE  PASSENGER  M/lES 
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North  American's  Proposal 

takes  a  modest  part  of  traffic  growth 


1951  1955  I960  1951  1955  I960  ^ 


_ 

1  NORTH  AMERICAN  M 

Source:  Exhibit  NAJ  No.  1 t  pages  201  and  210  et  seq.  [  j  other  carriers 
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8122 

Exhibit  NWA  36 
Page  5  of  5 
Docket  986  et  al. 

Northwest  Airlines 

Metropolitan  Area 


City  Population 

Milwaukee  871,047 

Madison  169,357 

Rochester  48,228 1 

Minneapolis/St.  Paul  1,116,509 

Fargo  58,877 1 

Grand  Forks  39,443  1 

Winnipeg  329,500 1 

Jamestown  24,158 1 

Bismarck/Mandan  34,968 1 

Miles  City  12,661 1 

Billings  55,875 1 

Great  Falls  53,027  1 

Bozeman  21,902 1 

Butte  48,422 1 

Missoula  35,493 1 

Kali  spell  31,495  1 

Spokane  221,561 

Yakima  135,723 1 

Portland  704,829 

Seattle  732,992 

Tacoma  275,876 


Total  5,021,940 


1  County  population. 

Source:  U.  S.  Census,  1950 

•  *  •  • 
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DOCKET  NO.  986 
EXHIBIT  NO.  U-506 
PAGE  1  OF  6 

UNITED  AIR  LINES 

Comparison  of  Cities  Certificated  To  American, 
TWA,  and  United  By  Area 

1  2  3  4  5  : 

Line 

No.  American  TWA  United 

1  Total  Population  of 

Certificated  Cities  63,333,200  55,147,310  54,125,100 

United 

Number  of  Cities  Certificated  to:  States 

American  TWA  United  Population 

2  Total  71  52  69  157,161,300 

3  East  of  Mississippi  River  53  38  23  106,150,200 

4  Percentage  East  of  Mis¬ 

sissippi  River  of  Total 

(Line  3  -  Line  2)  74.6%  73.1%  33.3%  67.5% 

5  West  of  Mississippi  River  18  14  16  51,011,100 

6  Percentage  West  of  Mis¬ 

sissippi  River  of  Total 

(Line  5  -*•  Line  2)  25.4%  26.9%  66.7%  32.5% 

SS32  I 

DOCKET  NO.  986 
EXHIBIT  NO.  U-506 
PAGE  2  OF  6 

UNITED  AIR  LINES 


Comparison  of  Cities  Certificated  To  American, 
TWA,  and  United  By  Area 
Population  of  Cities  Certificated  to  American 


1 

2 

Metropolitan 

Line 

Population 

No. 

City 

1952  (Est.) 

1 

Akron 

724,900 

2 

Albany,  N.  Y. 

529,800 

3 

Ann  Arbor 

145,400 

4 

Baltimore 

1,433,200 

5 

Battle  Creek 

130,300 

92 


1  2 


Line 

No. 

City 

Metropolitan 
Population 
1952  (Est.) 

6 

Binghamton 

191,500 

r-» 

l 

Boston 

2,931,900 

s 

Bridgeport 

528,300 

9 

Buffalo 

1,129,100 

10 

Charleston-Dunbar 

324,400 

11 

Chicago 

5,664,500 

12 

Cincinnati 

931,200 

13 

Clarksburg 

83,800 

14 

Cleveland 

1,511,400 

15 

Columbus,  0. 

532,800 

16 

Dallas 

689,600 

17 

Dayton 

487,400 

18 

Detroit 

3,190,300 

19 

Douglas 

32,500 

20 

El  Paso 

224,000 

21 

Elkins 

30,200 

22 

Elmira-Corning 

91,000 

23 

Erie 

227,700 

24 

Fort  Worth 

408,100 

25 

Hartford/ Springfield 

1,032,200 

26 

Indianapolis 

583,500 

27 

Jackson 

113,600 

28 

Joplin 

109,900 

29 

Kalamazoo 

136,000 

30 

Knoxville 

357,000 

31 

Little  Bock 

202,500 

32 

Los  Angeles 

4,785,500 

33 

Louisville 

598,800 

34 

Memphis 

512,800 

35 

Midland’-Odessa 

84,400 

36 

Milwaukee 

895,800 

37 

Nashville 

335,900 

38 

New  Haven 

560,100 

39 

New  York  Newark 

13,346,500 

40 

Niagara  Falls 

199,900 
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UNITED  AIR  LINES 

Comparison  of  Cities  Certificated  To  American, 
TWA,  and  United  By  Area 

Population  of  Cities  Certificated  to  American 

1  2 


Line 

No. 

City 

Metropolitan 
Population 
1952  (Est.) 

1 

Oklahoma  City 

354,000 

2 

Parkersburg 

66,000 

3 

Peoria 

260,700 

4 

Philadelphia 

3,807,100 

5 

Phoenix 

386,000 

6 

Providence 

697,500 

7 

Roanoke 

139,300 

8 

Richmond,  Va. 

354,700 

9 

Rochester,  N.  Y. 

501,800 

10 

St.  Louis 

1,772,600 

11 

San  Antonio 

526,900 

12 

San  Diego 

681,900 

13 

San  Francisco/Oakland 

2,446,200 

14 

Scranton/Wilkes  Barre 

633,100 

15 

South  Bend 

220,600 

16 

Springfield,  Ill. 

133,800 

17 

Springfield,  Mo. 

110,500 

18 

Syracuse 

353,800 

19 

Toronto 

1,243,400 

20 

Tulsa 

271,000 

21 

Tuscon 

172,800 

291,700 

22 

Utica 

23 

Washington 

1,594,200 

24 

Wilmington 

285,900 

25 

Total 

63,333,200 

DOCKET  NO.  986 
EXHIBIT  NO.  U-506 
PAGE  4  OF  6 

8834 

UNITED  AIR  LINES 

Comparison  of  Cities  Certificated  To  American, 
TWA,  and  United  By  Area 

Population  of  Cities  Certificated  to  TWA 

1  2 


Line 

No. 

City 

Metropolitan 
Population 
1952  (Est.) 

1 

Albany,  N.  Y. 

529,800 

2 

Albuquerque 

166,500 

3 

Allentown-Bethlehem-Easton 

445,100 

4 

Amarillo 

96,800 

5 

Baltimore 

1,433,200 

6 

Binghamton 

191,500 

7 

Boston 

2,931,900 

8 

Chicago 

5,664,500 

9 

Cincinnati 

931,200 

10 

Cleveland 

1,511,400 

11 

Columbus  ,0. 

532,800 

12 

Dayton 

4S7,400 

13 

Detroit 

3,190,300 

14 

Findlay 

45,400 

15 

Fort  Wayne 

194,000 

16 

Fresno 

307,700 

17 

Grand  Canyon 

23,910 

18 

Hannibal 

30,400 

19 

Harrisburg 

300,800 

20 

Indianapolis 

583,500 

21 

Kansas  City 

867,400 

22 

Las  Vegas 

34,900 

23 

Lima 

91,900 

24 

Los  Angeles 

4,785,500 

25 

Louisville 

598,800 

26 

Marion 

51,200 

27 

Morgantown 

61,200 

95 
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Line 

No.  City 

28  New  York/Newark 

29  Peoria 

30  Philadelphia 

31  Phoenix 

32  Pittsburgh 

33  Quincy 

34  Reading 

35  St.  Louis 

36  San  Francisco/Oakland 

37  Santa  Fe 

38  Scranton-Wilkes  Barre 

39  South  Bend 

40  Terre  Haute 

41  Toledo 

42  Topeka 

43  Washington 

44  Wheeling 

45  Wichita 

46  Williamsport 

47  Worcester 

48  Total 


* 


♦ 


2 

Metropolitan 
Population 
1952  (Est.) 

13,346,500 

260.700 
3,807,100 

386,000  ' 
2,233,600 
64,600 

257.800 
1,772^00 

2.446.200 
40,300 

633,100 

220,600 

194,000 

407,300 

110^800 

1.594.200 

349.700 
272,500 
102,900 

557.800 

55,147,310 
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UNITED  AIR  LINES 

Comparison  of  Cities  Certificated  To  American , 
TWA,  and  United  By  Area 

Population  of  Cities  Certificated  to  United 

1  2 


Line 

No. 

City 

Metropolitan 
Population 
1952  (Est.) 

1 

Akron 

724,900 

2 

Allentown/Bethlehem/Easton 

445,100 

3 

Bakersfield 

257,000 

4 

Baltimore 

1,433,200 

5 

Bellingham 

66,500 

6 

Bend/Redmond 

22,000 

7 

Boise 

132,400 

8 

Boston 

2,931,900 

9 

Bradford 

56,100 

10 

Cedar  Rapids 

107,500 

11 

Cheyenne 

51,800 

12 

Chicago 

5,664,500 

13 

Cleveland 

1,511,400 

14 

Dalles,  The 

16,800 

15 

Denver 

625,300 

16 

Des  Moines 

232,200 

3,190,300 

17 

Detroit 

18 

Elko 

11,500 

19 

Eugene 

137,900 

20 

Fort  Wayne 

194,000 

21 

Fresno 

307,700 

22 

Grand  Island 

34,000 

23 

Grand  Junction 

42,900 

24 

Hartford/Springfield 

1,032,200 

25 

Iowa  City 

47,600 

26 

Klamath  Falls 

41,600 

27 

Las  Vegas 

34,900 

28 

Lincoln 

124,400 

Line 

No. 

City 

Metropolitan 
Population 
1952  (Est.) 

29 

Los  Angeles/Long  Beach 

4,785,500 

30 

Medford 

65,200 

31 

Merced 

76,900 

32 

Milwaukee 

895,800 

33 

Modesto 

143,600 

34 

Moline 

242,200 

35 

New  York/Newark 

13,346,500 

36 

North  Platte 

28,700 

37 

Ogden 

91,700 

38 

Omaha 

378:900 

39 

Pendleton 

45,700 

40 

Philadelphia 

3,807,100 
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UNITED  AIR  LINES 

Comparison  of  Cities  Certificated  To  American , 
TWA ,  and  United  By  Area 

Population  of  Cities  Certificated  to  United 


1 

2 

Metropolitan 

Line 

Population 

No. 

City 

1952  (fist.) 

1 

Portland 

749,100 

0 

Providence 

697,500 

3 

Reno 

58,200 

4 

Sacramento 

314,200 

5 

Salem 

105,600 

6 

Salinas 

149,800 

7 

Salt  Lake  City 

293,100 

8 

San  Diego 

681,900 

9 

San  Francisco/Oakland 

2,446,200 

10 

Seattle/Tacoma 

1,065,600 

98 


1 

2 

Metropolitan 

Line 

Population 

No. 

City 

1952  (Est.) 

11 

South  Bend 

220,600 

12 

Spokane 

231,700 

13 

Stockton 

223,300 

14 

ScottsblufF 

35,700 

15 

Toledo 

407,300 

16 

Twin  Falls 

42,000 

17 

Vancouver 

676,900 

18 

Visalia 

162,300 

19 

Walla  Walla 

41,900 

20 

Washington 

1,594,200 

21 

Youngstown 

542,600 

22 

Total 

54,125,100 

SOURCE :  Sales  Management,  Survey  of  Buying  Power, 
May  10,  1953 

*  •  *  * 

10136  Before  The 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

In  the  Matter  of 

NEW  YORK-CHICAGO  SERVICE  CASE 
Docket  No.  986  et  al. 

Brief  of  the  North  American  Joint  Applicants  to 

Examiner  William  F.  Cusick 

•  •  •  • 

10165  IV 

There  is  Sufficient  Traffic  Betwe&n  the  New  York- 
Cliicago  Cities  to  Support  an  Additional  Carrier 

A.  The  Amount  of  Traffic  Between  the  New  York  and 
Chicago  Cities. 

The  Airline  Traffic  Surveys  do  not  calculate  traffic  flow 
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but  merely  origin  and  destination  traffic.  Therefore,  in 
its  direct  exhibits,  North  American  estimated  the  historic 
traffic  flow  on  the  New  York-Chicago  cities  55  route  on  the 
basis  of  an  analysis  of  origin  and  destination  data  (NAJ 
1,  pp.  173-197). 50  The  conclusion  was  reached  that 
10166  the  traffic  between  the  New  York-Chicago  cities  ac¬ 
counted  for  about  12%  of  the  national  revenue  pas- 


55  “New  York-Chicago  cities”  refer  to  the  cities  which  North 
American  is  seeking  to  serve,  i.e.,  New  York,  Philadelphia*  Pitts¬ 
burgh,  Cleveland,  Detroit  and  Chicago. 

56  Steps  in  Estimation  of  New  York-Chicago 
Domestic  Air  Passenger  Traffic,  March  1952 

(Including  through  and  intermediate  traffic)  (NAJ  1,  p.  174) 

Revenue  Percent  of 
Passenger  Total 
Miles  Domestic 
(Millions)  Traffic 


1.  Origination  and  destination  traffic  between 

New  York  and  Chicago,  certificated  airlines  23.1  2.4 

2.  Through  traffic  beyond  New  York  and  Chi¬ 

cago  touching  both  of  these  terminals, 

certificated  airlines  .  20.4  2.2 

3.  Items  1  plus  2 .  43.5  4.6 

4.  Item  3  after  9%  adjustment  for  seasonality  .  5.0 

5.  Item  4  after  adjustment  for  irregular  car¬ 

riers  .  5.5 

6.  Item  5  after  inclusion  of  intermediate  traf¬ 

fic  .  12.0 


Because  of  the  absence  of  complete  flow  data,  the  limitations  on 
using  origin  and  destination  data,  and  the  administrative  im¬ 
possibility  of  adding  all  possible  combinations,  the  12  percent 
figure  was  a  calculated  estimate  based  on  the  best  available  data. 
As  such  it  was  subject  to  some  weakness.  For  example,  in  cal¬ 
culating  through  traffic  for  some  intermediates,  a  percentage  was 
used  based  on  the  relationship  of  this  to  local  traffic  between  New 
York  and  Chicago.  This  meant  that  some  through  traffic  that 
went  to  Chicago  was  counted  twice  (Tr.  2245).  These  limitations 
apparently  had  little  effect  on  the  validity  of  the  figure  because  as 
pointed  out  above,  the  estimated  flow  coincided  almost  exactly 
with  the  actual  flow  as  calculated  from  the  flow  data  submitted  in 
the  case. 
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senger  miles.37  This  estimated  figure  was  later  supported 
by  the  actual  flow  data  submitted  by  the  carriers  in  re¬ 
sponse  to  an  information  request  of  Bureau  Counsel. 
(NAJ  8,  p.  13)  Whatever  dispute  may  have  arisen  over 
the  estimate  was  obliterated  by  the  later  facts. 

Moreover,  it  is  reasonable  to  expect  that  New  York- 
Chicago  will  account  for  12%  of  the  national  traffic  in  the 
future  periods.  North  American  submitted  comprehen¬ 
sive  data  showing  that  in  terms  of  population,  manufac¬ 
turing,  retail  trade,  wholesale  trade,  construction  and 
bank  clearings  (in  short,  all  the  economic  factors  which 
contribute  to  the  growth  of  air  transportation)  the  recent 
growth  of  the  New  York-Chicago  cities  has  been  compar¬ 
able  to  or  even  exceeded  the  growth  of  the  rest  of  the 
country.  Actually  the  six  cities  involved  had  an  increase 
in  enplaned  passengers  for  1948-1952  of  95.9% — as  com¬ 
pared  to  a  national  increase  of  S5%.  (NAJ  1,  pp.  122- 
171) 

It  is  true  that  these  cities  are  not  growing  as  rapidly 
as  some  in  the  west  and  southwest,  but  they  are  still 
growing  rapidly.  Moreover,  the  growth  of  cities  in  the 
west  will  stimulate  traffic  in  the  Chicago-New  York  area, 
because  more  passengers  will  travel  from  these  western 
cities  to  the  east  and  many  of  them  will  use  the  Chicago 
gateway  (Tr.  2428). 


57  In  calculating  the  New  York-Chicago  traffic  percentage.  North 
American  (NAJ  1,  p.  174)  computed  that  about  10%  of  the  traf¬ 
fic  was  carried  by  irregulars.  This  figure  does  not  seem  unreason¬ 
able  in  view  of  the  fact  that  North  American  alone  carried  3%. 
The  projections  of  national  traffic  discussed  in  Part  III  were 
based  upon  traffic  figures  about  seven  percent  of  which  was  irreg¬ 
ular  traffic.  The  figures  for  irregular  traffic  include  charter,  CAM 
movements,  and  Alaska,  Hawaii  and  Puerto  Rico  traffic.  The 
figures  for  the  certificated  carriers  also  included  territorial  traf¬ 
fic  so  the  projection  is  made  on  a  consistent  basis.  Moreover,  the 
charter  and  CAM  movements  reflect  a  demand  for  air  transporta¬ 
tion  which  exists  today  and  will  exist  in  the  future  though  it 
may  be  carried  by  certificated  rather  than  irregular  carriers. 


101 


► 

9- 

► 

► 


► 

► 


r 


i* 


' 


!► 


k 


Applying  the  12%  ratio  to  the  projected  national  traffic 
figure  yields  the  following  estimates  of  Chicago-New  York 
traffic : 


Total  National 

NY-Chicago 
incl.  through  and 
intermediate 

NY-Chicago 
incl.  through  and 

Traffic 

as  %  of 

intermediate 

(Million  pass,  miles) 

National  traffic 

(Million  pass,  miles) 

1955 . 

.  18,000 

12 

2,160 

1960 . 

.  26,500 

12 

3,180 

1975 . 

.  57,000 

12 

6,840 

10167 

The  above  New 

York-Chicago 

projections  are 

presented  as  conservative  approximations  of  the 
air  traffic  flow  anticipated  on  this  route  and  compare  with 
an  estimated  1,572  million  revenue  passenger  miles  in 
1952  (NAJ  1,  p.  202). 

#  *  *  * 

10324  BEFORE  THE  j 

CIVIL  AERONAUTICS  BOARD 

Washington,  D.  C. 

In  the  Matter  of 

NEW  YORK-CHICAGO  SERVICE  CASE  ; 
Docket  No.  986,  et  al. 

Supplementary  Brief  of  the  North  American  Joint  Appli¬ 
cants  to  Examiner  William  F.  Cusiclc,  Relating  to 
Fitness 

#  *  *  * 

10325  The  Board  has  never  denied  a  certificate1  au¬ 
thorization  because  of  violation  of  the  Act.  j  Yet 

there  have  been  serious  violations  involving  American, 
Eastern,  National  and  United,  all  of  which  are  parties. 
In  most  cases  the  Board  hasn’t  even  mentioned  the  vio¬ 
lations  in  awarding  new  authorizations  to  the  violators. 
Instead,  it  has  authorized  service  required  by  the  public 
interest  and  awarded  the  route  to  the  carrier  best  able 
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to  do  the  job.  Even-handed  administration  of  the  Act 
requires  that  any  violations  by  North  American  be  viewed 
in  the  same  perspective. 

•  •  •  • 

10343  C.  The  Board  Has  Never  Denied  an  Application 
Because  of  Violations  of  the  Act 

Since  the  enactment  of  the  statute,  the  Board  has 
never  denied  the  issuance  or  amendment  of  a  certificate 
because  a  carrier  has  violated  the  Act.  Indeed,  the 
Board’s  consistent  policy  has  been  to  give  little  weight 
to  violations  where  the  public  convenience  and  necessity 
required  the  service.  Yet  there  have  been  many 

10344  violations  of  the  Act  by  carriers  who  continue  to 
receive  additional  certifications.21  Some  of  the  vio¬ 
lations  were  of  quite  serious  nature.  The  fact  that  many 


21  It  has  not  been  possible  to  tabulate  all  the  violations.  For 
example,  for  the  year  ended  June  30,  1952,  the  Board’s  Annual 
Report  shows  that  222  informal  enforcement  cases,  17  formal 
Board  enforcement  cases  and  5  enforcement  court  actions  were 
completed.  A  quick  review  of  the  Board’s  Docket  indicates  a  wide 
variety  of  enforcement  action  involving  a  large  number  of  cer¬ 
tificated  trunk  line  carriers.  Northwest  Airlines  (Docket  4290 — 
Unfair  competition  by  carrying  bulk  shipments  of  unauthorized 
freight  forwards  favored  by  Northwest) ;  American  Airlines,  Inc. 
(Docket  4300 — Unfair  competition  by  aiding  in  the  establishment 
and  operation  of  a  favored  unauthorized  freight  forwarder) ; 
(Docket  No.  6098  charging  standard  fares  on  coach  flights) ; 
(Docket  No.  2052 — Illegal  Control  of  American  by  Aviation  Corp.) ; 
Pan  American  (Docket  No.  3268 — Unauthorized  operation  to  Saudi 
Arabia;  Docket  No.  588 — Illegal  control  over  Aerovias  de  Guate¬ 
mala;  Docket  No.  5477 — Free  transportation  on  N.Y. — Miami 
flights.)  Northeast  (Docket  No.  3282,  Unlawful  acquisition  of 
control  by  Atlas  Corp.)  Western  (Docket  No.  4206,  Illegal  control 
by  Western  of  Western  Airlines  of  California.)  National  (Docket 
No.  4893,  Illegal  Control  of  National  by  W.  R.  Grace  &  Co.) ; 
Docket  No.  3298,  Improper  interlocking  relationship  with  Pan 
American  through  Lehman  Bros.)  Colonial  (Docket  No.  4907,  Vio¬ 
lation  of  Reporting,  rate  and  interlocking  relationship  require¬ 
ments.) 


of  them  were  settled  does  not  any  -way  .mitigate  against 
the  seriousness  of  the  offense.  Yet  in  no  case  involving 
a  certificated  carrier  has  the  Board  ever  assessed  a  pen¬ 
alty.  In  only  one  case  has  the  Board  even  considered, 
whether  these  violations,  revealed  by  its  own  compliance 
proceeding,  would  bar  additional  certificates  requested  by 
these  carriers. 

Some  of  the  major  violations  are  analyzed  below: 

1.  National  Airlines,  in  1945,  obtained  control  of  Carib¬ 
bean- Atlantic  Airlines  by  intentionally  and  deliberately 
violating  Section  408.  In  the  National-Caribbean- Atlantic 
Control  Case,  6  CAB  671  (1946)  the  Board  stated: 

“The  uncontroverted  testimony  of  Mr.  Powelson  es¬ 
tablishes  further  that  before  the  transaction  was  re¬ 
duced  to  writing,  legal  counsel  were  consulted  with 
respect  to  obtaining  prior  approval  from  the  Board 
and  that  Mr.  Baker  expressed  his  willingness  to  take 
the  risk  of  not  obtaining  prior  approval  even  though 
such  action  might  be  deemed  a  violation  of  the  Act 
and  that  he  signed  his  agreement  ‘regardless  of  what 
that  involved Therefore,  the  absence  of  any  lan¬ 
guage  in  the  agreement  making  it  a  condition  to 
performance  that  the  Board  should  approve  the  ac¬ 
quisition  was  not  accidental. 

“Whatever  intentions  these  responsible  representa¬ 
tives  of  National  and  Caribbean  might  have  had,  it 
is  clear  that  they  were  aware  that  the  agreement 
10345  for  the  acquisition  of  control  and  performance  un-  # 
der  it  might  be  violative  of  the  Civil  Aeronautics  * 
Act  and  that  they  were  willing  to  proceed  in  the  face 
of  that  awareness  in  order  to  conclude  a  transaction 
in  which  they  could  not  otherwise  concur.  Their  ac¬ 
tion  must  in  the  circumstances  be  deemed  to  have 
been  committed  ‘knowingly  and  willfully ’  as  those 
words  are  used  in  the  Act.”  (Underscoring  sup¬ 
plied). 

Yet  no  penalty  was  assessed  and  in  no  subsequent  cer¬ 
tificate  proceeding  involving  National  was  the  violation 
even  considered. 
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On  March  15,  1954,  a  petition  for  enforcement  was  filed 
in  Docket  No.  65S8  alleging  that  National  controlled  and 
operated  Aerolineas  and  had  failed  to  report  it  to  the 
Board.  When  the  interest  was  disposed  of  and  National 
agreed  to  “at  all  times  in  the  future  .  .  .  make  the  books 
and  records  of  Aerolineas  available  to  the  Board’s  duly 
accredited  audits,”  the  proceeding  was  dismissed.  (ONE 
84S3)  The  Board  did  not  press  this  investigation,  but 
was  apparently  content  with  seeing  that  the  situation  did 
not  continue  in  the  future.  Moreover,  while  the  proceed¬ 
ing  was  actively  pending,  the  Board  issued  an  order  find¬ 
ing  that  a  merger  of  Colonial  and  National  was  in  the 
public  interest  without  even  mentioning  these  violations. 
(ONE  S446,  June  17,  1954). 

2.  United  Airlines  openly  defied  the  Board’s  order  pro¬ 
hibiting  the  charging  of  coach  fares  on  planes  with  less 
than  64  seats,  according  to  its  tariff  and  engaging  in 
unfair  competition  (Docket  No.  5945)  in  violation  of 
Section  403  and  401.  An  enforcement  proceeding  was 
started  but  was  settled  by  an  agreement  that  within  11 
months,  United  would  fully  comply  with  the  Board’s  re¬ 
quirement.  No  penalty  was  ever  assessed  nor  has  the 
Board  even  considered  the  violation  in  any  subsequent 
proceeding  involving  additional  certification  for  United. 

3.  American  Airlines  violated  the  safetv  reflations  of 
’  the  Board  by  inaugurating  non-stop  DC  7  flights  which 

required  flight  crews  to  operate  more  than  eight  hours. 
Then  they  petitioned  for  a  waiver  of  the  eight  hour  rule. 
The  Board  granted  the  waiver  despite  the  clear 
violation,  though  Member  Adams  was  moved  to  dissent 
as  follows : 22 

10346  “.  .  .  On  the  basis  of  its  first  three  months  of 

operation,  as  well  as  its  studies  of  winds  aloft 
prior  to  the  inauguration  of  its  first  flight,  the  origi- 

22  Keg.  No.  SR  405  adopted  June  14,  1954. 
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nal  petitioner  must  have  known  that  its  westbound 
schedules  calling  for  flight  times  of  eight  hours  or  less 
were  at  best  optimistic,  if  not  completely  unrealistic. 
Despite  this  knowledge,  however,  the  petitioner  con¬ 
tinued  to  schedule  and  operate  these  flights  with  no 
perceptible  lowering  of  actual  elapsed  flight  times. 

“To  grant  a  waiver  of  a  long  established  safety 
rule  under  these  circumstances  would  put  the  Board 
in  the  unfortunate  position  of  condoning  past  and 
continued  violations  of  its  own  safety  regulations 
where  such  violations  were  not  justified  and  in  fact 
where  they  should  have  been  foreseen  and  avoided. 
Denial  of  a  waiver  at  this  time  does  not  prejudge  the 
merits  of  the  contentions  of  the  parties  with  respect 
to  either  tightening  or  loosening  of  safety  standards, 
were  the  eight-hour  flight  time  limitation  to  be  lifted 
in  our  recently  instituted  proceeding  Civil  Air  Regu¬ 
lations  Draft  "Release  54 — 16,  dated  Mav  28,  1954  (19 
FR  3307,  June  4,  1954)” 

This  was  a  safety  violation,  certainly  a  far  more  serious 
offense  in  aviation  than  an  economic  violation.  Yet  not 
only  was  no  penalty  imposed;  American  was  granted  the 
safety  waiver  requested  by  it. 

In  answer  to  the  CAA’s  petition  for  an  order  requir¬ 
ing  American  to  cease  and  desist  from  violating  the 
8-hour  rule,  American’s  counsel  argued: 

“This  enthusiastic  public  response  to  the  transcon¬ 
tinental  nonstop  is  a  factor  which  should  weigh  heav¬ 
ily  with  the  Board.  While  the  sole  legal  issue  here 
presented  is  the  interest  of  safety,  the  Board  should 
not  blind  itself  to  the  public  interest  served  by  the 
transcontinental  nonstop.  Any  interruption  of  this 
sendee  would  deprive  the  public  of  a  superior  serv¬ 
ice  which  it  has  shown  it  wants.” 

North  American  agrees  with  these  sentiments.  It  merely 
believes  that  the  principle  should  be  applied  to  both  eco¬ 
nomic  and  safety  matters  and  to  both  American  and 
North  American. 
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4.  Eastern  Airlines  obtained  illegal  control  of  Colonial 
Airlines  without  obtaining  Board  approval  pursuant  to 
Section  408.  The  steps  in  the  case  are  as  follows: 

a.  When  Eastern  and  Colonial  submitted  a  pro¬ 
posed  agreement  for  acquisition  of  Colonial  by  East¬ 
ern,  the  Board’s  original  opinion  approved  the  ac¬ 
quisition  even  though  it  expressly  found  that  Eastern 
had  acquired  unlawful  control  of  Colonial  prior  to 
the  approval  of  the  acquisition  agreement  by  Colonial 
management  and  shareholders.  (ONE  S136) 

10347  b.  The  President  determined  that  the  agreement 
should  be  disapproved  because  of  this  violation  and 
the  Board  issued  an  order  conforming  to  the  Presi¬ 
dent’s  determination  (ONE  8136). 

c.  The  Board  then  issued  an  order  for  Eastern  to 
show  cause  why  it  should  not  be  directed  to  termi¬ 
nate  its  control  of  Colonial.  (ONE  8160) 

d.  On  June  17,  1954,  the  Board  issued  an  order 
finding  that  Eastern  had  failed  to  show  that  it  had 
divested  itself  of  control  and  finding  that  a  merger 
of  National  and  Colonial  is  in  the  public  interest. 
(ONE  8446) 

It  is  true  that  subsequent  to  the  President’s  action  the 
Board  took  a  sterner  view  of  the  effect  of  control  viola¬ 
tions  on  an  acquisition  proceeding.  This  is  understand¬ 
able.  The  Act  confers  no  direct  power  on  the  Board  to 
order  mergers.  If  one  carrier  obtains  control  over  another 
prior  to  an  acquisition  agreement,  it  destroys  the  volun¬ 
tary  choice  of  management  as  to  the  carrier  with  which 
it  will  merge  and  the  terms  of  the  merger.  The  prior 
illegal  control  thus  completely  subverts  the  Board’s  power 
to  approve  mergers  or  the  terms  of  merger.  It  renders 
Section  40S  a  nullity  and  not  only  in  the  original  viola¬ 
tion  but  in  all  subsequent  proceedings  relating  to  merger. 
It  is  for  this  reason  that  even  today,  the  Board  is  unable 
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to  wed  National  and  Colonial,  no  matter  how  much  it  con¬ 
siders  it  to  be  in  the  public  interest.  A  violation  of  Sec¬ 
tion  401,  on  the  other  hand,  does  not  destroy  the  Board’s 
discretion  in  choosing  a  carrier  that  will  best  serve  the 
public  interest  over  a  route. 

However,  the  significant  fact  about  the  case  is  that  the 
Board  has  never  said  that  Eastern  violations  make  it 
ineligible  to  control  Colonial.  Indeed,  every  inference 
from  the  Board’s  action  is  that  if  Eastern  purges  itself 
of  control  of  Colonial,  the  Board  would  still  approve  the 
merger.  This  is  made  clear  by  the  fact  that  the  Board 
issued  an  order  finding  a  Colonial-National  merger  in  the 
public  interest  only  after  it  had  found  that  Eastern  had 
not  divested  itself  of  interest  in  Colonial  (ONE  8446). 
The  clear  inference  is  that  Eastern  is  still  eligible  if  it 
divests  itself  of  control.  The  Board  went  further.  It 
stated : 

1034S  .  .  We  wish  to  make  it  clear,  however,  that 

our  action  here  does  not  constitute  a  determination 
by  this  Board  that  a  future  acquisition  agreement 
between  Eastern  and  Colonial  would  necessarily  be 
inconsistent  with  the  public  interest  if  Eastern,  prior 
to  entering  into  such  an  acquisition  agreement,  were 
shown  to  have  clearly  divested  itself  of  control  of 
Colonial.  ’  ’ 

Here  is  a  Board  expression  of  the  doctrine  of  rehabilita¬ 
tion.  If  Eastern  divests  itself  of  control  of  Colonial,  it 
is  still  eligible  to  acquire  Colonial.  Past  violations  are 
no  bar  to  an  acquisition  which  the  Board  finds  in  the 
public  interest.  By  the  same  token,  past  violations  should 
be  no  bar  to  certification  of  North  American  if  it  serves 
the  public  interest.  ■ 

5.  The  Air  Freight  Carriers.  The  all-cargo  carriers 
started  the  carriage  of  air  freight  under  the  same  regu¬ 
lation  as  governed  the  operation  of  the  applicants  here. 
Individually  they  operated  service  of  as  great  or  equal 
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frequency.  The  Board  handled  the  situation  as  follows: 

a.  It  instituted  no  enforcement  act  against  the  major 
freight  carriers. 

b.  On  May  5,  1947,  it  adopted  Reg.  292.5  (Serial  No. 
389)  which  authorized  these  carriers  to  conduct  regu¬ 
larly  scheduled  operations  during  the  pendency  of  their 
case  applying  for  certificate  authority. 

c.  On  July  29,  1949,  it  issued  its  opinion  in  the  Air 
Freight  Case ,  10  CAB  572,  granting  certificates  to  some 
of  these  carriers.  The  Board  did  not  even  mention  the 
regularity  of  operation  prior  to  May,  1947.  However, 
Member  Jones,  in  his  dissenting  opinion,  stated: 

‘‘The  Board  has  continuously  endeavored  to  enforce 
the  provisions  of  Section  292.1,  as  subsequently 
amended,  particularly  as  to  ‘  regularity ’  in  the  case 
of  passenger  carriage.  But  for  no  apparently  valid 
reason  no  steps  were  taken  against  the  all-cargo  car¬ 
riers  who  for  the  most  part  claimed  to  be  operating 
as  ‘contract’  carriers.  Upon  review,  it  seems  ob¬ 
vious  that  to  at  least  a  considerable  degree  such  op¬ 
erations  were  in  fact  common  carriage,  and  subject 
to  regulation  as  such.” 

This  was  a  judicious  and  statesmanlike  handling  of  the 
post-war  air  freight  problem.  By  refusing  to  be  side¬ 
tracked  by  violation  issues,  the  Board  was  able  to  pro¬ 
mote  the  statutory  objectives  which  are  its  primary 
10349  responsibility.  Equal  justice  requires  the  same  ap¬ 
proach  to  the  post-war  air  coach  problem.  If  reg¬ 
ular  operation  prior  to  May,  1947  was  no  bar  to  the 
certification  of  an  air  freight  service,  it  cannot  logically 
be  a  bar  to  the  certification  of  the  North  American  coach 
service.  If  the  public  convenience  and  necessity  required 
independent  development  of  the  air  freight  business,  ir¬ 
respective  of  past  violations,  it  requires  equally  the  de¬ 
velopment  of  the  coach  business. 

The  pattern  of  the  Board  cases  is  clear.  It  has  not 
considered  that  violations  are  a  major  consequence  in  de- 
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termining  the  carrier  which  will  provide  a  needed  service. 
In  case  of  even  substantial  violations  by  certificated  car¬ 
riers,  it  has  settled  most  enforcement  problems  through 
the  use  of  consent  orders,  and  it  has  not  even  considered 
these  violations  in  choosing  the  most  fit  carrier  to  operate 
a  route.  In  the  major  case,  where  a  new  group  of  car¬ 
riers  was  seeking  entry  to  provide  the  new  all 
service,  the  Board  again  did  not  even  consider 
violations. 


freight 
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North  American  urges  that  the  Board  cannot  ignore  the 
fact  that  the  serious  violations  were  completely  disre¬ 
garded  when  certificated  carriers  sought  extensions  and 
when  the  all  freight  carriers  were  certificated.  It  in¬ 
sists  that  it  is  entitled  to  an  even-handed  administration 
of  the  statute.  Any  violations  which  it  may  have  com¬ 
mitted  must  be  treated  with  the  same  perspective  that  the 
Board  has  employed  in  the  case  of  other  carriers.  If  the 
Board  does  that,  the  principal  focus  of  its  attention  will 
be  the  public  need  for  the  service  and  the  ability  of  North 
American  to  meet  that  need  best.  This  is  the  test  the 
Board  has  consistently  applied.  It  should  apply  it  here. 

•  *  *  * 


10563  INITIAL  DECISION  OF  WILLIAM  F.  CUSICK, 

EXAMINER 


Preliminary  Statement 

This  is  a  consolidated  proceeding  involving  the  appli¬ 
cations  of  a  number  of  applicants  which  seek  authority  to 
provide  new  or  additional  air  transportation  services;  in 
the  general  area  bounded  on  the  east  by  New  York,  on 
the  west  by  Chicago,  on  the  north  by  Rochester,  and  on 
the  south  by  Pittsburgh.  In  addition,  there  is  involved 
an  investigation  instituted  on  the  Board’s  own  initiative 
to  determine  whether  the  public  interest  requires  addi¬ 
tional  through  service  via  equipment  interchange  between 
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Northwest  Airlines,  Inc.  (Northwest),  and  Capital  Air¬ 
lines,  Inc.  (Capital),  between  Chicago,  Ill.,  and  points 
west  thereof,  on  the  one  hand,  and  Detroit,  Mich.;  Cleve¬ 
land,  Ohio;  Pittsburgh,  Pa.;  and  New  York,  N.  Y.,  on  the 
other. 

The  following  applications  were  consolidated  by  the 
Board  for  hearing  in  this  case: 

American  Airlines,  Inc.,  (American) :  Docket  No.  1980 
requests  an  amendment  of  Route  No.  7  so  as  to  permit 
service  at  Cleveland  as  an  intermediate  point  between 
Detroit  and  Niagara  Falls;  Docket  No.  6115  seeks  an 
amendment  of  Route  No.  25  so  as  to  authorize  service 
between  New  York  and  Chicago  via  Philadelphia  and 
Pittsburgh;  and  Docket  No.  6136,  in  which  alternative 
extensions  of  Route  No.  7  are  requested  (a)  beyond  De¬ 
troit  to  New  York  and  Newark  via  Philadelphia,  and  (b) 
beyond  Detroit  to  New  York  and  Newark  via  Cleveland 
and  Philadelphia; 

Braniff  Airways,  Inc.,  (Braniff) :  Docket  No.  986  pro¬ 
poses  an  extension  of  Route  No.  9  from  Chicago  to 
Detroit ; 

10564  Capital  Airlines,  Inc.,  (Capital) :  Docket  No.  1013 
asks  the  amendment  of  Route  No.  14  so  as  to  ex¬ 
tend  that  carriers  service  from  the  intermediate  point 
Detroit  to  New  York  via  Buffalo,  Rochester,  and  Syra¬ 
cuse;  Docket  No.  6119  requests  the  removal  of  all  operat¬ 
ing  restrictions  on  services  presently  authorized  on  Routes 
Nos.  14  and  55  between  New  York  and  Chicago;  and 
Docket  No.  6120  proposes  the  inclusion  of  Philadelphia 
as  an  intermediate  point  on  Route  No.  14  between  New 
York  and  Pittsburgh  and  on  Route  No.  55  between  New 
York  and  Harrisburg; 

Colonial  Airlines,  Inc.,  (Colonial):  Docket  No.  1990. 
This  applicant  requests  a  new  route  between  New  York- 
Newark  and  Chicago  via  intermediate  points  Scranton- 
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Wilkes-Barre,  Binghamton,  Syracuse,  Rochester,  Buffalo, 
Erie,  Cleveland,  and  Detroit; 

Eastern  Air  Lines,  Inc.,  (Eastern):  Docket  No.  5933 
seeks  a  new  certificate  or  an  amendment  of  one  of  its 
existing  certificates  so  as  to  authorize  service  between 
New  York  and  Chicago  via  Pittsburgh,  Akron-Canton, 
Cleveland,  and  Detorit;  and  Docket  No.  6121  asks  the 
removal  of  the  restriction  on  Route  No.  6  which  precludes 
local  service  between  Pittsburgh,  on  the  one  hand,  and 
Akron-Canton,  Cleveland,  and  Detroit,  on  the  other; 

National  Airlines,  Inc.,  (National) :  Docket  No.  5936 
proposes  a  route  between  New  York  and  Chicago  via  (a) 
Pittsburgh,  Cleveland,  and  Detroit,  and  (b)  Buffalo,  Cleve¬ 
land,  and  Detroit; 

North  American  Airlines  Group,  (North  American) : 
Docket  No.  6220  seeks  a  certificate  so  as  to  authorize 
service  between  (a)  Chicago,  Philadelphia,  and  New 
10565  York,  and  (b)  Chicago,  Detroit,  Cleveland,  Pitts¬ 
burgh,  and  New  York; 

Northwest  Airlines,  Inc.,  (Northwest) :  Docket  No.  4988 
requests  authority  to  provide  local  service  between  New 
York  and  Chicago  by  naming  Chicago  as  an  intermediate 
point  on  Route  No.  3  between  Milwaukee  and  Detroit; 
Docket  No.  5853  similarly  asks  that  Chicago  be  made  an 
intermediate  point  on  Route  No.  3  between  Milwaukee  and 
Detroit  so  as  to  provide  through  service  between  New 
York  and  Chicago  and  between  Detroit  and  Chicago  on 
flights  operating  between  New  York  and  Seattle;  and 
Docket  No.  6116  requests  the  removal  of  long-haul  re¬ 
strictions  on  the  carrier’s  New  York-Detroit  service; 

Trans  World  Airlines,  Inc.,  (TWA) :  Docket  No.  1756, 
in  which  it  is  proposed  that  Route  No.  2  between  Chicago 
and  New  York  be  extended  (a)  via  Detroit  and  (b) 
via  Cleveland,  Pittsburgh,  and  Philadelphia;  and 
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United  Air  Lines,  Inc.,  (United) :  Docket  No.  5237  re¬ 
quests  a  new  route  between  Detroit  and  Philadelphia; 
Docket  No.  5466  seeks  the  removal  of  the  restriction  on 
Route  No.  1  which  requires  that  flights  serving  Detroit 
must  originate  or  terminate  in  New  York  in  the  East  and 
Denver  or  a  point  beyond  in  the  West;  Docket  No.  5745 
seeks  an  extension  of  Route  No.  1  between  the  intermedi¬ 
ate  point  Toledo  via  the  intermediate  points  Detroit  and 
Cleveland  and  the  terminal  point  New  York  so  as  to  pro¬ 
vide  service  to  Buffalo,  Rochester,  and  Syracuse;  Docket 
No.  5746  asks  authority  to  serve  Pittsburgh  on  Route  No. 
1;  Docket  No.  5747  seeks  the  removal  of  the  restriction 
on  Route  No.  1  which  prohibits  service  to  Fort  Wayne  on 
flights  serving  Toledo  or  Detroit. 

10566  The  Board  also  consolidated  for  hearing  and 
disposition  the  applications  of  Delta-C&S  Air  Lines, 
Inc.,  Docket  No.  5740;  Northwest  Airlines,  Inc.,  Docket 
No.  2017 ;  and  Trans  World  Airlines,  Inc.,  Docket  No. 
5932.  At  the  request  of  the  applicants,  these  applica¬ 
tions  were  subsequently  dismissed' by  the  Board. 

Delta-C&S  Air  Lines  (Delta),  Mohawk  Airlines,  Inc., 
(Mohawk),  and  the  Postmaster  General  petitioned  and 
were  granted  leave  to  intervene  in  the  proceeding.  In 
addition,  a  large  number  of  parties — including  many  city, 
state  and  civic  organizations — -were  also  granted  leave  to 
intervene.  Several  persons  also  participated  in  the  case 
as  informal  interveners  pursuant  to  Rule  14  of  the  Rules 
of  Practice  in  Economic  Proceedings. 

After  due  notice  to  the  public  and  to  all  interested 
parties,  in  accordance  with  the  provisions  of  the  Act  and 
the  regulations  thereunder,  a  public  hearing  was  held. 
Briefs  were  invited  and  were  subsequently  filed  by  all  of 
the  applicants  and  by  many  of  the  interveners. 

Area  Involved 

The  section  of  the  country  under  consideration  here 
has  been  the  subject  of  a  number  of  previous  Board  pro- 
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ceedings  dealing  with  questions  relating  to  the  air  trans¬ 
portation  service  needs  of  various  cities  located  within 
the  area.1  This  region  is  heavily  industrialized  and 
10567  contributes  a  large  part  of  the  manufacturing  and 
other  Avealth-producing  facilities  of  the  country.  In 
nearly  all  indices  used  in  measuring  the  nation’s  economy, 
many  of  the  cities  within  the  area,  such  as  New  York, 
Chicago,  Philadelphia,  Detroit,  Pittsburgh,  Cleveland, 
Akron,  Youngstown,  Buffalo,  Syracuse,  and  Rochester, 
rank  well  in  the  forefront.  These  factors  have  resulted 
in  the  development  of  very  substantial  air  transportation 
service  which  has  seen  many  of  the  segments  operated 
between  the  various  cities  become  among  the  highest  traf¬ 
fic-generating  routes  in  the  over-all  air  transport  system. 
With  more  than  one,  and  sometimes  three  or  even  four 
carriers  competing  for  traffic  moving  over  the  same  route 
segment,  competition  has  been  especially  keen  and  the 
traveling  public  has  benefited  from  a  multiplicity  of  sched¬ 
ules  utilizing  the  most  advanced  type  of  equipment.  The 
economy  of  the  area,  as  affected  by  travel  not  only  be¬ 
tween  the  cities  but  also  to  and  from  other  sections  of 
the  country,  has  rapidly  become  more  and  more  dependent 
on  an  air  transportation  system  that  must  not  only  be 
fully  adequate  to  meet  the  immediate  needs  of  the  com¬ 
merce,  the  postal  service,  and  the  national  defense,  but 
also  must  be  geared  to  meet  the  ever-expanding  industrial 
growth  of  the  communities  requiring  air  service.  Many 
of  the  foregoing  factors  were  outlined  in  the  evidence 
submitted  not  only  by  the  applicants  but  by  many  of  the 
state,  city,  and  civic  interveners,  and  are  set  out  in  the 
pages  following. 


1  e.g.  Northwest  Air,  Et  Al.,  Chicago-Milwaukee-New  York 
Case,  6  C.A.B.  217  (1944) ;  Great  Lakes  Area  Case,  8  C.A.B.  360 
(1947),  9  C.A.B.  73  (1948);  Milwaukee-Chicago-New  York  Re¬ 
striction  Case,  11  C.A.B.  310  (1950). 
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Issues 

The  issues  involved  are  generally  not  unlike  those  that 
must  be  determined  in  any  new  route  proceeding. 

10568  The  questions  relating  to  whether  the  public  con¬ 
venience  and  necessity  require  the  various  pro¬ 
posed  services — either  by  the  grant  of  new  routes,  the 
removal  or  modification  of  existing  restrictions,  or  by 
equipment  interchange — must  be  considered  in  the  light 
of  such  established  criteria  as  whether  there  is  a  public 
need  for  the  service,  whether  the  existing  service  is  ade¬ 
quate,  whether  the  diversion  of  revenues  from  other  car¬ 
riers  would  affect  the  economic  stability  of  such  carriers, 
and  whether  the  new  services  to  be  performed  can  be 
operated  economically.  Another  factor  which  is  closely 
aligned  to  the  issues  in  this  case,  particularly  in  view  of 
the  vast  and  steadily  increasing  air  traffic  demands  of  the 
area  and  because  of  the  fact  that  all  of  the  applicants 
presently  serve  other  sections  of  the  country,  is  the  one 
relating  to  traffic  flows  between  those  sections  and  the 
limited  area  under  consideration  here.  In  accordance 
with  the  rulings  made  in  the  prehearing  conference  re¬ 
port  and  at  the  hearing,  any  new  services  authorized  shall 
be  subject  to  the  restriction  that  a  mandatory  stop  be 
made  at  the  points  marking  the  boundaries  of  the  area, 
such  as  Chicago  and  New*  York,  on  schedules  moving  east, 
west,  or  south  of  the  boundary  cities. 

Civic  Interveners 

As  noted  earlier,  a  number  of  city,  state,  and  civic  or¬ 
ganizations  were  granted  permission  to  intervene  and 
participated  actively  in  the  case.  These  interveners,  for 
the  most  part,  presented  evidence  tending  to  show  the 
importance  of  the  individual  cities  in  the  over-all  economy 
of  the  nation  and  their  needs  for  new'  or  improved 

10569  additional  air  transportation  service.  The  argu¬ 
ments  advanced  by  these  interveners  are  considered 
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later  in  connection  with  the  discussions  relating  to  the 
individual  applications.  However,  there  are  set  out  in 
the  following  the  positions  generally  taken  by  the  various 
city  witnesses  and  certain  factual  data  tending  to  illus¬ 
trate  the  economic  and  industrial  importance  of  the  points 
in  question. 

New  York  Cities.  The  metropolitan  Buffalo  area  com¬ 
prises  over  one  million  residents.  Primarily,  it  is  an  in¬ 
dustrial  and  capital  goods  community  and  ranks  as  one 
of  the  largest  flour-milling  centers  in  the  country.  The 
city  is  also  a  major  hub  for  the  chemical  and  metallurgical 
industries,  and  is  an  important  aircraft-producing  center. 
Since  the  end  of  the  war,  its  industrial  area  has  expanded 
rapidly,  as  evidenced  by  the  investment  of  nearly  one 
billion  dollars  in  new  plants  and  machinery.  There  is  a 
great  diversification  of  industries  and  the  area  contains 
a  number  of  factories  operated  by  the  largest  manufac¬ 
turing  corporations  in  the  country.  As  an  indication  of 
its  high  level  of  buying-power,  the  Buffalo  area,  next  to 
Detroit,  pays  the  highest  average  weekly  wage.  The  city 
is  presently  served  by  both  American  and  Capital  and 
representatives  of  the  city  made  it  clear  that  they  had 
no  complaints  regarding  the  quality  of  service  of  these 
carriers.  On  the  other  hand,  these  witnesses  maintained 
that  there  was  room  for  additional  competitive  service 
which  would  permit  not  only  additional  one-carrier  serv¬ 
ice  to  all  points  in  the  New  York-Chicago  area,  but  also 
would  make  possible  improved  one-carrier  and  one-plane 
service  in  place  of  the  present  connecting  service  to  and 
from  points  west  of  Chicago. 

10570  The  Port  of  New  York  Authority  urges  authori¬ 
zation  of  (a)  Northwest  to  serve  Chicago  on  trans¬ 
continental  flights  between  Newark-New  York  and  the 
Pacific  Northwest;  (b)  Capital  to  provide  turn-around 
service  between  New  York-Newark  and  Pittsburgh;  and 
(c)  competitive  trunk-line  single-plane  service  between 
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New  York  and  Buffalo.  With  respect  to  Northwest’s  pro¬ 
posed  service,  the  Port  Authority  takes  the  position  that 
transcontinental  express-type  service  through  Chicago,  as 
opposed  to  connecting  service,  will  benefit  the  constantly 
increasing  number  of  passengers  traveling  between  the 
Pacific  Northwest  and  the  Port  District.  Since  Chicago 
accounts  for  more  of  the  total  traffic  between  the  Pacific 
Northwest  and  the  eastern  portion  of  the  transcontinental 
route  than  New  York,  it  is  argued  that  the  authority  to 
serve  Chicago  as  an  intermediate  point  should  provide 
sufficient  traffic  support  to  enable  Northwest  to  render 
the  service  requested. 

Insofar  as  turn-around  express  service  between  New 
York  and  Pittsburgh  is  involved  in  Capital’s  applica¬ 
tion,  this  intervener  points  out  that,  in  terms  of  passen¬ 
gers  carried.  New  York-Pittsburgh  is  the  tenth  largest 
passenger  market  in  the  U.  S.,  and  the  Port  District  is 
Pittsburgh’s  largest  air  passenger  point  of  interest.  The 
approval  of  Capital’s  application  will,  in  the  opinion  of 
the  Port  Authority,  benefit  and  attract  more  passengers 
through  improved  schedules  and  in  the  further  develop¬ 
ment  of  the  large  potential  traffic  available.  It  is  the 
position  of  the  Port  Authority  that  competitive  trunkline 
single-plane  service  between  Buffalo  and  New  York  is 
justified  and  can  be  inaugurated  without  any  un- 
10571  due  injury  to  the  existing  carrier.  The  intervener 
points  out,  in  support  thereof,  that  the  New  York- 
Buff  alo  segment  is  the  eighteenth  largest  air  passenger 
market  in  the  U.  S.  and  the  largest  without  competitive 
trunkline  single-plane  service. 

The  City  of  Niagara  Falls  requests  that  the  Board  au¬ 
thorize  competitive  service  between  that  city  and  New 
York  and  direct  single-carrier  service  with  Cleveland 
and  with  Philadelphia.  In  support  of  its  arguments  for 
additional  service,  the  city  points  out  certain  factors  which 
it  contends  are  an  indication  of  the  importance  of  Niagara 
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Falls  in  the  economic  life  of  the  country.  It  is  not  only 
a  recognized  tourist  center,  as  shown  by  the  fact  that 
during  the  first  nine  months  of  1953  there  were  approxi¬ 
mately  4,150,000  visitors,  but  it  is  also  an  important  in¬ 
dustrial  center.  In  the  six  years  ended  1952,  a  total  of 
54.1%  of  the  value  of  building  permits  was  for  nonresi- 
dential  construction  and  more  than  half  of  the  city’s  la¬ 
bor  complement  is  employed  in  manufacturing.  The 
city’s  most  important  industries  consist  of  chemicals, 
primary  metals,  electrical  machinery,  transportation 
equipment,  paper  products  and  abrasives.  A  distinguish¬ 
ing  feature  of  the  industrial  output  is  its  widespread  use 
by  other  industries  throughout  the  United  States  and 
Canada.  Branches  or  headquarters  of  Niagara  Falls  in¬ 
dustrial  firms  employing  25  or  more  employees,  are  lo¬ 
cated  in  the  Mid-Atlantic  and  North  Central  states,  with 
a  substantial  representation  in  the  South  and  on  the 
West  Coast.  Selected  data  presented  by  this  intervener 
indicate  that  the  city  has  its  first  community  of  interest 
wuth  New  York,  followed  by  Cleveland  and  Pliila- 
10572  delphia  in  that  order.  Population-wise,  the  city 
proper  has  increased  from  78,029  in  1940  to  90,872 

#  i 

m  1950,  or  an  increase  of  16.5%.  In  1950,  more  than 
25%  of  all  families  had  incomes  of  $5,000  or  more. 

The  City  of  Rochester  is  the  third  largest  in  the  state. 
The  population  of  the  city  proper  is  in  excess  of  330,000. 
It  is  a  city  of  highly  diversified  industries  and  is  a 
recognized  world-leader  in  the  manufacturing  of  cameras, 
photographic  supplies,  optical  goods,  and  scientific  in¬ 
struments.  There  is  also  considerable  production  of  men’s 
clothing,  communications  equipment,  and  jewelry  and  ac¬ 
cessories.  Nineteen  industries  in  Rochester  employ  over 
1,000  persons  each.  Retail  and  wholesale  trade  sales 
each  aggregate  about  one-half  billion  dollars  a  year.:  Raw 
materials  and  Rochester’s  products  move  to  all  terri¬ 
tories,  with  primary  markets  being  in  the  eastern  states. 
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The  city  requests  that  any  additional  service  that  is  au¬ 
thorized  in  this  proceeding  should  include  Rochester,  and 
a  preference  is  indicated  for  the  service  proposed  by 
Capital. 

Syracuse  is  the  fourth  largest  city  in  New  York  State, 
with  a  metropolitan  population  of  365,000.  There  are 
about  200  industries  employing  a  labor  force  of  approxi¬ 
mately  65,000.  The  city  is  a  large  wholesale  and  retail 
center  with  wide  distribution  throughout  the  state.  Its 
manufacturers  and  wholesalers  have  branch  plants  and 
home  offices  in  all  parts  of  the  country.  It  supports  a 
modern  airport  with  8,000-foot  runways  used  by  Ameri¬ 
can,  Colonial  and  Mohawk.  As  an  indication  of  the  traf¬ 
fic  growth.  Colonial  boarded  17,764  passengers  at 
10573  Syracuse  in  1951  and  19,984  passengers  in  1952. 

During  the  first  five  months  of  1952,  American 
boarded  37,055  passengers  and,  in  the  like  period  for  1953, 
it  boarded  44,795  passengers.  The  City’s  primary  com¬ 
munity  of  interest  is  with  New  York,  on  the  basis  of  the 
fact  that  50%  of  the  air  traffic  moving  in  and  out  of 
Syracuse  originates  or  is  destined  for  New  York.  The 
remaining  traffic  predominately  moves  to  Detroit,  Chicago, 
and  points  in  New  England.  The  city  is  in  favor  of  any 
additional  service  that  can  be  made  aavilable. 

Ohio  Cities.  Cleveland  is  strategically  located  on  the 
Great  Lakes  and,  in  point  of  population  and  manufactur¬ 
ing  importance,  it  ranks  seventh  and  fifth,  respectively. 
The  population  of  Greater  Cleveland  exceeds  1,500.000. 
The  city’s  position  as  a  production  center  is  founded  on 
a  wide  diversification  of  products,  including  metals,  ma¬ 
chinery,  transportation  equipment,  clothing  and  textiles, 
paint,  varnish,  chemicals,  petroleum,  printing  and  pub¬ 
lishing,  and  food  products.  It  has  frequently  been  re¬ 
ferred  to  as  the  parts  center  of  the  nation  and  supplies 
many  local,  national,  and  foreign  factories.  The  city 
is  in  the  process  of  expanding  its  present  airline  termi- 
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nal  facilities  in  order  to  meet  a  steadily  increasing  air 
traffic  flow  which  is  reflected  by  the  growth  in  the  number 
of  originating  and  terminating  passengers.  In  1950  such 
passengers  numbered  688,000,  whereas  in  1952  there  were 
in  excess  of  962,000  passengers.  The  principal  purpose 
advanced  by  the  intervener  for  its  participation  in  this 
proceeding  was  to  place  on  record  certain  general  eco¬ 
nomic  data  compiled  in  a  survey  made  for  the  city 
10574  which  tended  to  show  the  present  and  future  im¬ 
portance  of  Cleveland  as  a  traffic-generating  point 
and  its  need  for  the  best  possible  air  transportation  serv¬ 
ice.  Although  the  city’s  representative  asserted  that 
there  were  many  points  throughout  the  country  where 
additional  service  to  and  from  Cleveland  should  be  made 
available,  he  also  stated  that  there  were  no  segments 
within  the  area  under  consideration  which  were  regarded 
as  fatallv  weak. 

The  City  of  Youngstown  has  a  metropolitan  popula¬ 
tion  of  about  528,000.  It  is  located  about  65  miles  south¬ 
east  of  Cleveland  and  an  equal  distance  northwest  of 
Pittsburgh.  Its  location  advantages  plus  underhung  de-. 
posits  of  coal  and  limestone  have  resulted  in  Youngstown’s 
being  an  almost  self-sufficient  hard-goods  producing  cen¬ 
ter.  While  it  has  continued  to  grow  as  a  steel  center  and 
the  aluminum  fabricating  business  has  expanded  to  be¬ 
come  a  second  major  industry,  the  economic  base  of  this 
city  has  been  further  augmented  by  a  wide  range  of 
other  industries  as  shown  by  the  fact  that  since  1945  the 
area  has  gained  over  300  new  companies.  In  compari¬ 
son  with  other  metropolitan  areas  throughout  the  coun¬ 
try,  Youngstown  is  ranked  seventeenth  in  such  indices  of 
economic  importance  as  the  value  of  manufactured  goods, 
total  number  of  wage-earners,  and  in  wages  paid  manu¬ 
facturing  employees.  The  average  effective  buying-power 
income  per  family  has  been  estimated  at  $6,149,  or  20% 
higher  than  the  U.  S.  average.  A  recent  survey  shows 
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that  retail  sales  per  family  average  $3,718  as  compared 
to  the  U.  S.  family  average  of  $3,584.  The  use  of  sched¬ 
uled  airline  services  has  increased  from  34,288 

10575  passengers  enplaning  and  deplaning  in  1948  to  80,- 
000  estimated  by  the  city  for  the  year  ended  1953. 

Youngstown,  together  with  the  adjacent  city  of  Warren, 
takes  the  position  that  improved  service  to  Philadelphia 
is  required.  To  the  extent  that  Capital  would  be  able  to 
provide  such  service  by  the  inclusion  of  Philadelphia  as 
an  intermediate  point  on  its  Route  No.  14,  Capital’s  ap¬ 
plication  is  supported  by  this  intervener. 

Michigan  Cities.  The  metropolitan  area  of  Detroit  has 
approximately  three  million  residents,  representing  a 
continuous  increase  which  estimates  indicate  will  continue 
upward  to  over  three  and  one-half  million  by  1960  and 
over  four  million  by  1970.  Fifty- two  percent  of  the  De¬ 
troit  working  populace  is  employed  in  manufacturing  or 
construction.  It  is  estimated  that  employees  in  20  major 
industrial  groups  will  increase  from  6S5,0S6  in  1950  to 
approximately  788,000  in  1970.  The  large  community  of 
interest  the  metropolis  has  throughout  the  nation  is  in¬ 
dicated  by  the  36,200  dealerships  and  72  plants  located 
outside  the  Detroit  area  of  the  Ford,  Chrysler,  and  Gen¬ 
eral  Motors  companies.  The  Michigan  Customs  District’s 
exports-imports  in  dollar-value  for  1952  totaled  12.1%  of 
those  of  the  nation. 

Detroit’s  gain  in  air  travel  has  been  comparable  to  the 
national  trend,  which  shows  an  increase  in  1951  over  1950 
of  28.3%  for  Detroit  as  compared  to  27.4%  for  the  nation 
and  a  rise  in  1952  over  1951  of  10.2%  for  Detroit  as  com¬ 
pared  to  10.8%  for  the  country.  Because  of  the  high 
industrial  activity  in  and  around  Detroit,  there  is  a  con¬ 
siderable  demand  for  air  freight  service.  A  witness 

10576  presented  by  the  city  stated  that  the  Ford  Motor 
Company  alone,  in  1952,  averaged  monthly  freight 

tonnage  of  between  one  and  one-half  million  and  two 
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million  pounds,  and  that,  because  of  the  inadequacy  of 

►  scheduled  service,  a  vast  majority  of  this  tonnage  moved 
via  chartered  aircraft. 

t  With  the  construction  of  the  St.  Lawrence  Seaway,  more 

air  commerce  is  anticipated  due  to  increased  business  at 
all  of  the  Lake  cities,  including  Detroit.  Although  the 

►  Willow  Run  Airport  is  located  some  distance  from  De¬ 
troit,  the  passenger  traffic  in  and  out  of  that  airport 
increased  from  105,000  in  1950  to  154,000  in  1953.  With 

*  respect  to  the  airport  facilities,  it  was  pointed  out  that 

Detroit  is  planning  a  facility  located  closer  to  the  city 
proper,  which  will  give  the  area  three  major  airports, 
including  Willow  Run,  Wayne  Major,  and  the  new  pro¬ 
jected  airport. 

y  The  city,  as  well  as  the  Detroit  Board  of  Commerce, 

together  wdth  the  Michigan  Department  of  Aeronautics 
and  the  Aeronautics  Commission,  urges  that  there  be  au¬ 
thorized  for  Detroit  competitive  unrestricted  one-plane 
'  service  to  all  principal  cities  within  the  New  York-Chicago 

area,  and  that  the  bottleneck  at  Chicago,  caused  by  need 
for  making  connections  at  that  point,  be  eliminated  so  as 
1  to  authorize  schedules  operating  to  and  from  Detroit  to 

overfly  Chicago.  In  connection  with  the  presentation 

.  made  bv  the  Citv  of  Detroit  and  other  cities  located  in 

<  * 

Michigan,  it  may  be  pointed  out  that  the  Michigan  De¬ 
partment  of  Aeronautics  and  the  Aeronautics  Commission 
■i  endorse  the  positions  taken  by  the  City  of  Detroit  and 

the  Detroit  Board  of  Commerce  as  well  as  other 
10577  communities  in  Michigan  which  seek  to  obtain  ade- 
k  quate  through  service  to  Buffalo,  Rochester,  Syra¬ 

cuse,  and  Philadelphia. 

V  The  City  of  Flint,  Michigan,  primarily  seeks  a  nonstop 

service  to  New  York  and  a  one-carrier  service  to  Buffalo, 
Rochester,  and  Syracuse.  At  the  present  time,  paSsen- 
1  gers  desiring  direct  one-carrier  service  generally  have  to 

drive  to  the  Detroit  airport.  Rail  service  out  of  Flint 
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is  very  poor  and  the  city  believes  that  an  adequate  air 
service  to  such  points  as  New  York,  Rochester,  Syracuse, 
and  Buffalo  will  aid  its  industrial  growth.  It  was  pointed 
out  that  the  city  has  grown  large  industrially  and  has 
expanded  its  plants  by  approximately  seven  million  square 
feet  in  the  last  several  years.  Employment  has  increased 
by  from  25,000  to  35,000. 

The  metropolitan  area  of  Grand  Rapids  has  a  popula¬ 
tion  of  approximately  290,000.  The  city  is  the  second 
largest  in  Michigan  and  a  hub  for  commercial  and  in¬ 
dustrial  activity  in  the  western  part  of  the  state.  Al¬ 
though  it  is  one  of  the  leading  furniture  centers  of  the 
country,  it  is  not  dominated  by  any  one  industrial  group, 
as  shown  by  the  fact  that  there  are  approximately  700 
establishments  engaged  in  139  classes  of  manufacturing. 
There  are  about  50,000  people  employed  in  such  plants. 
The  industry  of  the  city  has  a  substantial  community  of 
interest  with  the  industrial  northeast  section  of  the  coun¬ 
try,  as  indicated  by  the  large  number  of  firm  headquar¬ 
ters  or  branches  located  in  Grand  Rapids,  on  the  one  hand, 
and  such  cities  as  New  York,  Philadelphia,  Rochester, 
Buffalo,  and  Syracuse,  on  the  other.  This  inter- 
10578  vener  supports  the  application  of  Capital,  which 
seeks  to  provide  one-carrier  service  between  Grand 
Rapids  and  the  aforementioned  cities.  Capital  is,  at 
present,  the  only  carrier  serving  the  city  and  it  is  neces¬ 
sary  to  follow  a  circuitous  routing  with  a  stop  at  either 
Cleveland  or  Pittsburgh  for  passengers  traveling  between 
Grand  Rapids  and  New  York  City,  its  major  point  of 
interest.  While  connections  can  be  made  for  direct  serv¬ 
ice  at  Detroit,  passengers  have  experienced  a  considerable 
loss  of  time  and  inconvenience  in  changing  planes,  in 
addition  to  delayed  flights  which  have  caused  missed  con¬ 
nections,  all  of  which  could  be  eliminated  in  a  one-carrier 
direct  service.  It  is  pointed  out  that  the  rail  service  to 
and  from  Grand  Rapids  has  always  been  inadequate, 
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caused  by  the  fact  that  the  nearest  trunkline  railroad  is 
located  some  50  miles  from  the  city. 

The  City  of  Lansing  and  the  Lansing  Chamber  of  Com¬ 
merce  take  a  position  similar  to  that  taken  by  Grand 
Rapids  in  urging  that  more  adequate  direct  air  service 
be  made  available  to  points  in  the  eastern  section  of  the 
area  under  consideration.  The  city  has  a  population  of 
about  100,000.  In  support  of  its  argument  that  Lansing 
requires  an  improved  and  expanded  air  service,  the  city 
shows  that  from  1946  to  1952  traffic  in  and  out  of  that 
point  increased  77.4%  while  the  national  increase  for 
the  same  period  was  42.5%.  In  1952,  passenger  traffic 
showed  an  increase  of  42%  against  a  national  average 
of  only  10.8%. 

Muskegon  is  located  in  the  western  section  of  Michigan 
and,  in  keeping  with  the  general  trend  in  the  area,  it  has 
shown  a  steady  increase  in  population.  In  the 
10579  10-year  period  from  1940  to  1950,  the  population 
rose  from  65,436  to  94,071.  The  Muskegon  area 
industries  have  a  substantial  community  of  interest  with 
cities  which  Capital  seeks  to  serve  in  this  case.  This 
intervener  supports  Capital’s  application  to  provide  di¬ 
rect  service  from  Muskegon  to  New  York  via  Detroit,  as 
well  as  improved  service  by  the  lifting  of  restrictions  in 
operations  conducted  by  Capital  between  Muskegon  and 
such  eastern  points  as  Buffalo  and  Rochester. 

Pennsylvania  Cities.  The  City  of  Philadelphia  and  the 
Chamber  of  Commerce  of  Greater  Philadelphia  urge  that 
the  Board  authorize  competitive  service  between  Phila¬ 
delphia,  on  the  one  hand,  and  Pittsburgh,  Detroit,  and 
Cleveland,  on  the  other.  It  is  also  urged  that  additional 
competition  between  Philadelphia  and  Chicago  be  certified. 

With  respect  to  Detroit,  this  intervener  maintains  that 
the  restriction  on  United’s  service  which  prohibits  turn¬ 
around  service  between  that  city  and  Philadelphia  should 
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be  lifted  and  that,  in  addition,  competitive  service  should 
also  be  authorized.  In  the  event  United’s  restriction  is 
not  lifted,  the  city  maintains  that  United’s  application  for 
a  new  route  between  Detroit  and  Philadelphia  should  be 
granted.  It  is  contended  that  such  authorization  would 
greatly  benefit  Philadelphia’s  traffic  needs  to  Detroit, 
and  that  in  the  event  Capital  were  authorized,  it  would 
also  make  possible  much-needed  single-carrier  service  be¬ 
tween  Philadelphia  and  certain  other  cities  in  Michigan, 
such  as  Flint,  Grand  Rapids,  Lansing,  Muskegon,  and 
Saginaw\  This  intervener  also  supports  those  applica¬ 
tions  wdiich  would  provide  Philadelphia  with  addi- 
105S0  tional  single-plane  service  to  the  southern  cities  of 
Atlanta,  New  Orleans,  Charleston,  W.  Va.,  Birming¬ 
ham,  Chattanooga,  Knoxville,  and  Mobile,  and  first  one- 
carrier  service  to  Wheeling,  Morgantown,  and  Nashville. 
The  question  of  new  service  to  these  southern  cities  is 
not  in  issue  here,  but  favorable  action  on  several  of  the 
applications  would  have  the  effect  of  making  possible  the 
sendee  deemed  essential  by  this  intervener. 

Philadelphia  is,  of  course,  recognized  as  one  of  the 
largest  cities  in  the  country,  with  a  metropolitan  popu¬ 
lation  of  some  3,800,000.  It  ranks  fourth  in  the  United 
States  in  number  of  manufacturing  establishments,  man¬ 
ufacturing  employees,  and  the  value  added  by  manufac¬ 
tures.  It  is  one  of  the  nation’s  primary  wholesaling 
centers  and  also  ranks  fourth  as  a  distribution  point 
in  inland  commerce.  It  represents  one  of  the  greatest 
concentrations  of  buying  power,  as  disclosed  by  an  ex¬ 
hibit  'which  shows  that  in  1952  the  effective  buying  income 
was  almost  seven  billion  dollars  and  retail  sales  where 
well  over  four  billion  dollars.  Although  the  citv’s  de- 
velopment  includes  one  of  the  better  terminal-type  air¬ 
ports  in  the  country,  air  service  has  not  penetrated  the 
traffic  potential  to  the  degree  warranted  by  its  size.  In 
1951,  enplaned  passengers  at  Philadelphia  amounted  to 
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only  258,801,  which,  from  a  population  standpoint,  was 
considerably  below  the  other  top  ten  metropolitan  areas 
of  the  country.  On  the  basis  of  per  thousand  metropoli¬ 
tan  population,  Philadelphia’s  passenger  index  for  1951 
was  70.5,  whereas  the  next  lowest  city  among  the  top  ten 
metropolitan  areas  wTas  Detroit,  with  a  passenger  index 
of  206.0.  The  city  maintains  that  its  poor  showing 
10581  in  this  respect  can  be  attributed  in  large  measure 
to  the  lack  of  competition  to  and  from  some  of 
Philadelphia’s  top-ranking  air  markets,  such  as  Cleve¬ 
land,  Detroit,  and  Pittsburgh. 

Notwithstanding  Philadelphia’s  poor  showing  with  re¬ 
spect  to  its  penetration  of  the  air  traffic  potential  based 
on  the  metropolitan  area  population,  it  has,  nevertheless, 
shown  a  substantial  increase  in  traffic  generated  after 
service  improvements  were  authorized.  From  1948  to 
1952,  enplaned  passengers  at  Philadelphia  increased  ap¬ 
proximately  142%  against  90%  for  the  country  as  a 
whole.  Traffic  between  Philadelphia  and  certain  cities 
which  had  substantial  service  improvement  rose  273%, 
while  between  Philadelphia  and  other  cities  where  there 
had  been  no  improvement  in  service,  traffic  increased 
94%.  The  city’s  top-ranking  air  markets  in  March  1952 
included  Pittsburgh,  Chicago,  and  Detroit,  in  that  order, 
and  Cleveland  in  ninth  order.  On  the  other  hand,  Phila¬ 
delphia  ranked  eighth  among  Cleveland’s  airline  cities 
and  was  its  largest  noncompetitive  airline  market  in 
terms  of  passengers  in  March  1952.  It  also  ranked  eighth 
among  Detroit’s  airline  cities  and  was  that  city’s  largest 
noncompetitive  airline  market.  It  ranked  third  among 
Pittsburgh’s  cities  and  was  its  largest  noncompetitive  air¬ 
line  market. 

Community  of  interest  data  submitted  by  Philadelphia 
— based  on  such  factors  as  toll  calls,  population,  distance, 
and  air  passengers  in  1952 — show  that  the  cities  where  new 
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service  is  proposed  or  can  be  made  available  under 

10582  the  applications  in  this  case,  rank  in  importance 
as  follows :  Pittsburgh,  Chicago,  Detroit,  and 

Cleveland.  On  the  basis  of  the  movement  of  surface  mail, 
however,  Chicago  ranks  first  in  importance,  followed  by 
Pittsburgh,  Cleveland,  and  Detroit. 

The  County  of  Allegheny  and  the  Chamber  of  Com¬ 
merce  of  Pittsburgh  submitted  certain  data  in  support 
of  additional  and  improved  service  at  Pittsburgh.  These 
interveners  seek  to  have  the  Board  provide  additional 
service  between  Pittsburgh  and  Chicago  and  an  addi¬ 
tional  carrier  to  participate  in  the  Pittsburgh-Philadel- 
phia  market.  It  is  also  urged  that  restrictions  on  Capi¬ 
tal’s  Pittsburgh-New  York  service  and  Eastern’s  Pitts- 
burgh-Cleveland  and  Akron  and  Detroit  services  be  lifted. 
These  interveners  also  request  additional  competitive 
service,  even  though  it  be  of  a  restricted  type,  for  the 
Pittsburgh-Chicago  segment  by  authorizing  new  carriers 
which  could  assure  Pittsburgh  of  service  to  other  major 
points  of  traffic  interest.  It  is  also  argued  that  Phila¬ 
delphia  should  be  made  an  intermediate  point  on  any 
new  carrier  certificated  for  service  between  New  York 
and  Pittsburgh.  The  interveners  maintain  that  the  in¬ 
troduction  of  new  carriers  into  Pittsburgh  would  cure 
many  of  the  deficiencies  in  the  air  traffic  pattern  to  and 
from  that  city  and  that,  with  appropriate  restrictions, 
competition  for  local  service  between  Pittsburgh-New 
York  and  Pittsburgh-Chicago  w-ould  be  minimized.  The 
city  takes  the  position  that,  with  respect  to  service  to  the 
southwest  and  transcontinental  service,  the  certification 
of  a  single  carrier  is  the  only  fully  satisfactory  long- 
range  solution,  although  equipment  interchange 

10583  could  provide  at  least  an  initial  solution  to  some 
of  the  Pittsburgh  area’s  less  critical  air  service 

problems. 
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Pittsburgh  is  located  in  the  southwestern  part  of  Penn¬ 
sylvania  and  almost  in  the  center  of  Allegheny  County, 
at  the  confluence  of  the  Monongahela  and  Allegheny  Riv¬ 
ers.  It  is  recognized  as  one  of  the  great  industrial  cen¬ 
ters  of  the  country,  being  first  in  basic  iron  and  steel 
industries,  and  in  more  recent  times  having  become  one 
of  the  leaders  in  such  industries  as  electrical  equipment, 
food  products,  chemicals,  plate  glass,  aluminum  fabrica¬ 
tions,  and  many  others.  While  about  20%  of  the  nation’s 
steel  is  made  in  Pittsburgh,  about  45%  of  all  steel  produc¬ 
tion  is  managed  from  this  city.  Eight  of  the  100  largest 
corporations  in  the  country  have  headquarters  here. 

About  one  and  one-half  billion  dollars  has  been  ex¬ 
pended  in  a  large  redevelopment  program,  the  first  phase 
of  which  has  included  modernization,  expansion,  and  new 
building  in  Pittsburgh.  Over  5  and  one-half  billion  dol¬ 
lars  in  convention  business  is  annually  attracted  to  the 
city.  While  the  population  of  the  city  proper  is  676,806, 
the  total  population  wfithin  a  15-mile  radius  embracing 
Allegheny  County  is  over  one  and  one-half  million.  The 
newly  constructed  Greater  Pittsburgh  Airport  offers  the 
advantages  of  a  33  million  dollar  facility.  In  1953,  the 
airport  handled  S00,000  inbound  and  outbound  passengers, 
4,000,000  pounds  of  mail,  3,000,600  pounds  of  express,  and 
6,000,000  pounds  of  freight. 

Pittsburgh’s  heaviest  air  travel  flows  over  the  segment 
connecting  it  with  New  York — its  gateway  for  Northeast 
and  foreign  travel.  Passengers  ion  this  route 
10584  amounted  to  17.5%  of  all  Pittsburgh  traffic  in 
March  1952.  This  segment  is  ranked  tenth  among 
all  U.  S.  city  pairs  in  passenger  volume  in  1952.  Al¬ 
though  the  Pittsburgh-Chicago  traffic  has  a  total  passen¬ 
ger  volume  which  ranks  it  45th  nationally,  Chicago  is, 
nevertheless,  the  key  connecting  point  for  Pittsburgh 
service  to  most  of  the  Southwest,  the  Central  States, 
and  for  its  competitive  and  sometimes  preferred  service 
to  the  West  Coast  and  the  Northwest. 
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With  respect  to  Pittsburgh-Philadelphia  service,  the 
city  points  out  that  it  is  now  provided  exclusively  by 
TWA.  In  March  1952,  this  city  pair  ranked  43d  in  U.  S. 
volume,  with  4,338  passengers.  It  is  Pittsburgh’s  3d 
ranking  pair  and  Philadelphia’s  first  ranking  pair.  Al¬ 
though  the  schedule  pattern  at  the  time  of  the  hearing 
showed  some  service  problems  such  as  only  a  late  morn¬ 
ing  departure  for  Philadelphia,  the  pattern  is,  in  other 
respects,  good.  With  respect  to  service  to  areas  beyond 
Chicago,  such  as  points  in  the  Southwest,  major  cities  in 
the  Central  States,  and  other  points  served  by  the  trans¬ 
continental  carriers,  it  was  asserted  that  the  traffic  volume 
has  risen  sharply  and  that  the  community  of  interest  be¬ 
tween  Pittsburgh  and  these  areas  indicates  a  rising  traf¬ 
fic  potential  that  can  be  adequately  penetrated  only  by 
the  authorization  of  additional  service.  Another  point 
of  major  interest  insofar  as  Pittsburgh  service  is  in¬ 
volved,  is  the  question  relating  to  service  between  that 
city  and  Buffalo.  In  March  1952,  this  segment  generated 
1,640  passengers  and  was  Pittsburgh’s  7th  ranking  city 
pair  and  was  considered  a  key  connecting  point  for  Pitts- 
burgh-Toronto  and  Pittsburgh-Syracuse  service. 

10585  The  Twin  Cities.  The  Minneapolis-St.  Paul 
Metropolitan  Airports  Commission  urges  the  es¬ 
tablishment  of  direct  single-carrier  service  from  the  Twin 
Cities  to  Philadelphia  and  to  Buffalo,  Syracuse,  and 
Rochester,  and  the  continuation  of  the  existing  nonstop 
authority  between  the  Twin  Cities  and  New’  York.  These 
cities  compose  one  of  the  largest  and  growing  metropoli¬ 
tan  areas  of  the  country,  with  a  population  in  1953  of 
1,130,000,  or  an  increase  of  14,000  over  1950.  Retail  sales 
increased  $22,000,000  from  194S  to  a  total  volume  of  $1,- 
483,000,000  in  1952.  Similarly,  postal  receipts  amounted 
to  more  than  $28,000,000  and  farm  products  sales 
amounted  to  approximately  $34,900,000.  The  industrial 
scope  of  the  area  includes  such  items  as  food  and  kindred 
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products;  lumber,  wood,  and  paper  products;  chemical, 
petroleum,  and  allied  industries;  machinery  and  equip¬ 
ment;  and  scientific  and  specialty  items.  Taconite  mining 
has  also  emerged  as  an  expanding  business  of  consider¬ 
able  importance. 

Airline  passenger  traffic  at  Wold-Chamberlain  Field 
increased  from  480,147  in  1948  to  609, S26  in  1950  and  to 
an  estimated  850,000  in  1953.  In  the  northeast  section 
of  the  country,  Pennsylvania  is  second  only  to  New  York 
in  the  number  of  airline  passengers  arriving  and  depart¬ 
ing  at  the  Twin  Cities  and  of  hotel  registrations.  A  high 
degree  of  industrial  community  of  interest  exists  between 
the  Twin  Cities  and  Philadelphia,  as  evidenced  by  the 
fact  that  13  firms  in  the  Twin  Cities  have  branches  lo¬ 
cated  in  Philadelphia.  The  current  annual  sales  of  seven 
of  these  companies  exceed  $10,000,000. 

10586  A  substantial  community  .of  interest  also  exists 
between  the  Twin  Cities,  on  the  one  hand,  and 
Buffalo,  Syracuse,  and  Rochester,  on  the  other,  as  illus¬ 
trated  by  the  fact  that  there  are  15  Twin  Cities’  firms 
which  have  located  branch  offices  in  the  latter  cities.  It 
is  pointed  out  that,  in  September  1952,  some  452  passen¬ 
gers  utilized  air  service  between  the  Twin  Cities  and 
Buffalo,  Rochester,  and  Syracuse,  but  that  a  much  larger 
volume  of  traffic  could  have  been  anticipated  had  a  more 
direct  single-company  service  been  available  in  place  of 
the  indirect  and  inadequate  connecting  service. 

Washington  Cities .  The  Seattle  Chamber  of  Commerce 
and  the  Seattle  Traffic  Association  urge  approval  of 
Northwest’s  application  to  provide  direct  New  York-Chi- 
cago  service  in  connection  with  its  flights  originating  and 
terminating  at  Seattle  and  other  points  west  of  Chicago. 
These  interveners  point  out  that  Seattle’s  principal  com¬ 
munity  of  interest  is  with  Chicago  and  Newr  York.  It  is 
argued  that  Seattle  is  in  keen  competition  with  such  cities 
as  Los  Angeles  and  San  Francisco  on  the  Pacific  Coast 
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for  tourist  business,  investment  capital,  and  new  indus¬ 
try.  The  fact  that  the  latter  two  cities  enjoy  more  fre¬ 
quent  and  direct  service  to  and  from  the  East  places 
Seattle  at  a  decided  competitive  disadvantage.  It  is  as¬ 
serted  that  these  facts  alone  would  demonstrate  the  neces¬ 
sity  for  lifting  the  restrictions  on  Northwest’s  service  so 
that  Seattle  and  other  Pacific  Northwest  cities  might  enjoy 
air  service  to  Chicago  and  other  eastern  points  of  at 
least  the  same  quality,  if  not  frequency,  as  that  available 
to  Los  Angeles  and  San  Francisco.  Although 
105S7  Seattle  passengers  have  available  Northwest’s 
Seattle-Chicago  nonstop  flights  and  may  make  con¬ 
nections  at  Chicago  for  continuation  of  their  journeys  on 
the  schedules  of  other  nonstop  Chicago-New  York  car¬ 
riers,  the  inconvenience  and  delays  attendant  to  such 
service  are  unsatisfactory  and  can  only  be  cured  by  pro¬ 
viding  a  single-carrier  through  service  to  New  York. 
Seattle  is  the  third  largest  city  on  the  Pacific  Coast,  and 
is  recognized  as  the  gateway  to  Alaska  and  also  as  one  of 
the  more  important  points  of  embarkation  for  travel  to 
the  Orient.  The  metropolitan  population  of  Seattle  has 
experienced  considerable  growth.  It  has  increased  from 
506,700  in  1940  to  762, 42S  in  1952.  By  the  inclusion  of 
the  city  of  Tacoma,  which  is  also  served  by  the  Seattle- 
Tacoma  International  Airport,  the  population  of  the  area 
is  increased  to  1,243,960  in  1952. 

The  State  of  Washington,  of  which  Seattle  is  the  larg¬ 
est  city,  has  experienced  a  phenomenal  growth  in  recent 
times.  Major  industries  include  metals  and  chemicals, 
forest  products,  field  crops,  livestock  and  dairy,  and  fruits 
and  food  processing.  Total  nonagricultural  employment 
in  Seattle  in  1952  was  279,650.  In  the  same  year,  the 
city  had  a  total  net  effective  buying  income  of  $1,103,- 
900,000,  and  retail  sales  totaled  $724,577,000.  A  further 
indication  of  the  expanding  economy  uf  Seattle  is  shown 
from  the  fact  that  bank  clearings  rose  from  $5,279,000,000 
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in  1947  to  $8,466,000,000  in  1952,  while  postal  receipts  in¬ 
creased  from  $8,526,000  in  1947  to  $12,572,000  in  1952. 
Other  indicia  of  the  economy  of  this  area  show  that  in 
the  public  utility  field,  sales  of  electric  power  in 

10588  kilowatt  hours  increased  approximately  400%  in 
1952  over  that  which  existed  in  1940,  and  news¬ 
paper  advertising  doubled  during  the  same  period.  Ton¬ 
nage  received  and  shipped  through  the  Port  of  Seattle 
increased  by  more  than  1,000,000  tons  over  1947,  and 
reached  a  high  in  1951  of  7,192,809  tons.  The  new  Seat- 
tle-Tacoma  International  Airport  is  an  exceptionally  fine 
installation  and  was  developed  at  an  approximate  cost  of 
$13,000,000.  Both  the  latter  airport  and  the  Boeing  Field 
installation,  in  1952,  accommodated  910,412  passengers, 
11,179,696  pounds  of  air  mail,  and  2,857,000  pounds  of  air 
express. 

Similar  to  the  position  taken  by  the  City  of  Seattle, 
the  Spokane  Chamber  of  Commerce  also  urges  the  re¬ 
moval  of  Northwest’s  operating  restrictions  w’hich  pro¬ 
hibit  direct  one-plane  service  from  that  city  to  New  York 
via  Chicago.  This  city  is  the  major  point  in  the  area  be¬ 
tween  the  Cascades  on  the  wrest  and  Central  Montana  on 
the  east  and  has  an  estimated  metropolitan  area  popula¬ 
tion  of  235,000.  Its  total  area,  sometimes  called  the  In¬ 
land  Empire,  comprises  some  200,000  square  miles,  with 
a  population  in  excess  of  1,000,000,000. 

Portland ,  Oregon.  The  Portland  Chamber  of  Com¬ 
merce,  the  Portland  Freight  Traffic  Association,  and  the 
Port  of  Portland  support  Northwest’s  application  for  an 
amendment  of  its  certificate  which  will  permit  it  to  pro¬ 
vide  through  single-carrier  service  from  Portland  to  New 
York  via  Chicago.  This  intervener  points  out  that  there 
are  72,000  transcontinental  passengers  annually  moving 
in  and  out  of  Portland,  the  majority  of  which  travel  via 
Chicago  to  New  York.  It  is  argued  that  this 

10589  traffic  is  inconvenienced  by  a  transfer  at  Chicago 
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and  that  nonstop  services  from  this  area  to  the 
latter  point,  in  order  to  be  economically  feasible,  must 
have  the  benefit  of  the  New  York  traffic,  which  is  not  in¬ 
convenienced  by  the  requirement  .of  making  connections 
at  Chicago. 

Population  on  all  of  the  Pacific  Coast  has  increased 
much  more  than  that  for  the  country  as  a  whole.  The 
population  of  California,  Oregon,  and  Washington  in¬ 
creased  by  48.8%  in  1950  over  1940,  compared  to  a  na¬ 
tional  average  of  only  14.5%.  During  the  same  period, 
Portland’s  metropolitan  area  reflected  a  27%  increase. 
More  than  three-quarters  of  Oregon’s  total  population  of 
about  1,500,000  lies  west  of  the  Cascades  and  south  of 
Portland  in  an  area  about  100  miles  wide  and  250  miles 
long,  which  is  the  natural  economic  hub  of  the  area.  In 
addition,  the  populace  in  southwestern  Washington  di¬ 
rectly  across  the  Columbia  River,  totaling  about  an  addi¬ 
tional  60,000,  tends  to  utilize  Portland’s  airport  facilities. 

The  city  is  a  world  port  and  a  major  distribution  cen¬ 
ter.  It  is  the  principal  livestock  market  and  outlet  for 
much  of  the  grain  and  other  farm  products  produced  in 
this  area.  Subsequent  to  the  expansion  resulting  from 
war  activity,  there  has  been  a  continued  increase  in  pro¬ 
duction,  diversification  of  products,  and  additional  utiliza¬ 
tion  of  resources.  The  Portland  industrial  district,  which 
manufactures  such  diverse  products  as  clothing,  textiles, 
wood  and  paper,  pumps,  stokers,  industrial  equipment,  and 
furniture,  has  achieved  regional,  national  and,  in  some 
cases,  world-wide  distribution.  Ship  conversion 
10590  and  marine  repairs  have  continued  as  one  of  the 
more  important  industries.  During  1951,  indus¬ 
trial  expansion  in  the  Portland  metropolitan  area  pro¬ 
vided  1,100  additional  jobs  in  new  and  expanded  indus¬ 
tries  and  projects  represented  by  an  increased  capital 
investment  of  $32,500,000.  Other  factors  measuring  the 
economic  health  of  this  area,  such  as  bank  clearings, 
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electric  energy  sales,  assessed  valuation,  postal  receipts, 
and  newspaper  advertising,  all  have  shown  a  remarkable 
growth  in  the  period  from  1947  to  1951.  The  modern 
Portland  International  Airport  represents  an  investment 
of  over  $6,800,000,  and  the  alternate  airport  at  Troutdale 
represents  an  investment  of  nearly  $400,000.  Traffic  vol¬ 
ume  at  the  International  Airport  has  shown  a  steady 
increase  in  passenger  arrivals  and  departures,  in  1941, 
totaling  99,000;  in  1947,  totaling  285,000;  and,  in  1952, 
471,000.  In  the  latter  year,  incoming  and  outgoing  air 
mail  reached  a  volume  of  3,161,270  pounds,  while  incom¬ 
ing  and  outgoing  air  express  shipments  totaled  1,900,000 
pounds. 

Dallas ,  Texas.  Although  this  city  lies  outside  of  the 
immediate  area  under  consideration  and  was  denied  for¬ 
mal  leave  to  intervene,2  it  nevertheless  participated  in 
the  proceeding,  pursuant  to  Rule  14  of  the  Rules  of  Prac¬ 
tice  in  Economic  Proceedings.  Although  there  is  no 
direct  issue  involving  service  between  Dallas  and  any 
point  within  the  area  here  involved,  a  representative  of 
this  city  did  submit  evidence  in  support  of  Braniff’s  ap¬ 
plication  to  extend  its  system  from  Chicago ,  to 
10591  Detroit.  This  representative  pointed  out  that 
approval  of  Braniff’s  application  would  permit 
badly  needed  additional  single-plane  service  between  Dal¬ 
las  and  Detroit.  In  support  thereof,  it  was  shown  that 
both  of  these  cities  are  among  the  country’s  most  im¬ 
portant  traffic-generating  centers,  Dallas  ranking  sixth 
and  Detroit  ninth  in  1952.  It  was  also  shown  that,  de¬ 
spite  the  strong  community  of  interest  between  these 
points,  Dallas’  rank  with  Detroit  in  the  interchange  of 
air  passengers  is  lower  than  its  rank  with  Detroit  on  any 
of  the  other  commonly  accepted  community  of  interest 
factors.  To  illustrate,  Detroit  ranks  fifth  among  the 
major  air  traffic  centers  and  hotel  registrations  at  Dal- 


2  Order  No.  E-7620,  dated  August  7,  1953. 
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las,  fourth  in  branch  firms,  fourth  on  an  index  based  on 
a  population  distance  formula,  sixth  in  the  interchange 
of  air  freight  with  Dallas,  and  seventh  in  the  interchange 
of  rail  passengers,  but  in  the  interchange  of  air  passen¬ 
gers  it  ranks  eighth. 

There  are  32  Detroit  firms  with  branches  in  Dallas.  Of 
these,  the  Ford  Motor  Company  employs  more  than  2,700 
people,  including  2,200  manufacturing  employees  and 
more  than  100  employees  in  the  Ford  Parts  Depot.  In 
addition,  the  company  is  represented  by  more  than  275 
Ford  and  Lincoln-Mercury  dealers  in  the  Dallas  sales 
area.  General  Motors  Corporation  is  completing  a  35 
million  dollar  installation  in  nearby  Arlington,  and  is 
also  building  a  mechanics’  training  school  and  a  new 
parts  depot  at  Dallas. 

Dallas  takes  the  position  that  the  service  provided 
by  American  and  Delta-C&S  between  Dallas  and 
10592  Detroit  is  inadequate,  and  that  the  development 
of  air  transportation  between  the  cities  has  been 
and  is  being  impeded  to  the  detriment  of  the  economy  of 
Dallas.  It  is  contended  that  the  only  application  in  this 
proceeding  which  will  fill  the  need  for  Dallas-Detroit  air 
traffic  is  Braniff’s,  and  it  is  urged  that  the  Board  ap¬ 
prove  this  carrier’s  proposal  to  extend  its  Route  No.  9 
from  Chicago  to  Detroit.  Certain  alleged  deficiencies  in 
connection  with  the  service  provided  by  American  and 
Delta-C&S,  which  are  cited  by  this  intervener,  are  con¬ 
sidered  hereinafter  in  connection  with  the  various  pro¬ 
posals  for  new  or  improved  service. 

10594  The  Applicants 

American  Airlines ,  Inc. 

This  applicant  operates  the  so-called  southern  trans¬ 
continental  Route  No.  4,  between  the  East  and  West 
Coasts,  via  various  major  points  in  the  Southwest.  On 
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its  Route  No.  7  it  is  also  certificated  to  serve  nearly  all 
of  the  major  cities  within  the  New  York-Chicago  area — 
the  most  prominent  exception  being  Pittsburgh. 

As  noted  earlier,  this  carrier  has  three  separate  ap¬ 
plications  for  consideration  in  this  case,  one  of  which 
involves  service  at  Pittsburgh,  and  the  other  two  are  con¬ 
cerned  with  service  at  Philadelphia  and  Cleveland. 

Pittsburgh  Service.  In  Docket  No.  6115  the  applicant 
requests  an  amendment  of  its  certificate  for  Route  No. 
25  so  as  to  authorize  service  between  New  York  and  Chi¬ 
cago  via  Philadelphia  and  Pittsburgh.  Philadelphia  is 
already  a  certificated  point  on  Route  No.  25,  and  the  new 
service  proposed  would  be  to  and  from  Pittsburgh.  This 
application  wTas  severed  from  American’s  so-called  over¬ 
all  proposal  in  Docket  No.  2141,  which  seeks  to  have 
Pittsburgh  named  as  an  intermediate  point  on  Ameri¬ 
can’s  Routes  Nos.  4  and  25  so  as  to  make  possible  a  di¬ 
rect  service  on  its  system  between  Pittsburgh,  on  the 
one  hand,  and  practically  all  of  the  points  in  New  Eng¬ 
land,  the  Soutlrwest,  and  the  West  served  by  American, 
on  the  other.  The  latter  application  was  subsequently 
consolidated  in  the  Additional  Southwest-Northeast  Serv¬ 
ice  Case ,  Docket  No.  2355,  the  hearing  on  which  has  been 
completed. 

10595  It  is  American’s  position  that  it  can  offer  more 
service  for  Pittsburgh  than  any  other  applicant. 
In  this  respect,  it  pitches  a  large  part  of  its  proposal  on 
the  need  for  direct  service  between  Pittsburgh  and  points 
in  the  Soutlrwest,  such  as  Tulsa,  Oklahoma  City,  Dallas, 
Fort  Worth,  and  El  Paso.  If  its  application  herein  w^ere 
granted,  American,  in  order  to  provide  service  between  the 
Southwest  and  Pittsburgh,  would  be  required  to  route  its 
service  via  Chicago  with  a  mandatory  stop  at  that  route 
junction  point.  The  carrier  readily  concedes  i  that 
such  service  would  not  be  as  direct  as  could  be  provided 
if  its  proposal,  as  heard  in  the  Additional  Southwest- 
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Northeast  Service  Case,  supra,  were  granted.  It  is  ar¬ 
gued,  however,  that  the  degree  of  circuity  in  operating 
between  Pittsburgh  and  points  in  the  Southwest  via  Chi¬ 
cago  over  a  nonstop  operation  is  not  substantial  when 
considered  in  the  light  of  the  fact  that  American  pro¬ 
poses  to  provide  a  one-plane  service,  thereby  obviating 
the  time  consumed  in  changing  planes  at  Chicago,  as  is 
required  under  the  existing  connecting  services  today. 
The  following  table  illustrates  the  mileages  involved,  both 
nonstop  and  via  Chicago,  between  Pittsburgh  and  certain 
cities  in  the  Southwest  which  American  maintains  will 
be  given  an  improved  service: 


Pittsburgh  and 

Via  Chicago 

Nonstop 

Percent 

Circuity 

Tulsa 

987 

900 

9.7 

Oklahoma  City 

1,095 

1,011 

8.3 

Dallas 

1,198 

1,062 

12.8 

Fort  Worth 

1,207 

1,072 

12.6 

El  Paso 

.  1,642 

1,575 

4.3 

10596  In  support  of  its  application,  American  submit¬ 
ted  data  showing  that,  on  the  basis  of  the  March 
1952  traffic  survey,  its  proposal  would  offer  first  one-car¬ 
rier  service  to  1,056  passengers  between  Pittsburgh  and 
other  cities  on  its  system  as  against  first  one-carrier  serv¬ 
ice  amounting  to  232  passengers  for  Capital,  275  for  East¬ 
ern,  and  548  for  United.  The  bulk  of  American’s  traffic 
moved  via  connections  between  Pittsburgh,  on  the  one 
hand,  and  points  in  the  Southwest,  on  the  other.  On  the 
basis  of  the  traffic  for  the  same  survey  period,  American’s 
proposal  would  offer  competitive  service  for  21,396  pas¬ 
sengers  as  against  4,33S  for  Capital,  20,043  for  Eastern, 
18,748  for  National,  1,756  for  TWA,  and  26,646  for 
United.  The  great  percentage  of  this  traffic  moved  be¬ 
tween  Pittsburgh,  on  the  one  hand,  and  Chicago,  Cleve¬ 
land,  Detroit,  Philadelphia,  and  New  York/Newark,  on 
the  other. 
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Other  indicia  advanced  by  American  to  show  the  eco¬ 
nomic  importance  and  traffic  potential  of  cities  which 
would  be  afforded  one-carrier  service  to  and  from  Pitts¬ 
burgh  by  its  proposed  service,  as  compared  with  that  of 
United,  were  population  data  showing  that,  of  the  ten 
leading  cities  in  population,  American  would  connect 
Pittsburgh  with  seven,  while  United  would  connect  that 
city  with  only  three;  of  the  ten  leading  cities  in  retail 
sales,  American  would  connect  Pittsburgh  with  five  and 
United  with  an  equal  number;  and  in  wholesale  sales  for 
the  ten  leading  cities,  American  would  connect  five  with 
Pittsburgh  and  United,  four.  In  long  distance  telephone 
calls  and  hotel  registrations,  American  would  connect 
Pittsburgh  with  seven  and  six  cities,  respectively,  where¬ 
as  United  would  connect  Pittsburgh  with  three  cities  in 
each  category. 

10597  This  applicant  maintains  that  it  has  partici¬ 
pated  very  substantially  in  the  traffic  which  it  now 
proposes  to  provide  first  one-carrier  service  and  points 
out  that  in  March  of  1952  it  carried  about  one-third  of 
all  such  traffic.  It  submitted  data  showing  that  Ameri¬ 
can’s  passenger-mile  participation  in  traffic  between  Pitts¬ 
burgh  and  the  24  cities  to  which  it  would  provide  first 
one-carrier  and  additional  one-carrier  service  is  more 
than  that  of  any  other  carrier  except  Capital  and  TWA. 
It  also  showed  that  other  applicants  for  Pittsburgh,  such 
as  National  and  North  American,  could  provide  that 
point  with  no  new  one-carrier  service,  while  Capital 
would  provide  first  one-carrier  service  only  between  Sy¬ 
racuse  and  Pittsburgh  via  Buffalo.  Although  Eastern 
would  be  in  a  position  to  offer  a  first  one-carrier  service 
to  Hartford-Springfield,  Providence,  and  New  Haven,  all 
of  these  points  would  also  be  offered  such  service  under 
American’s  application.  With  respect  to  United’s  appli¬ 
cation,  American  contends  that  its  historical  interest  in 
Pittsburgh  is  greater  than  that  carrier’s  and,  in  sup- 
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port  thereof,  it  submitted  traffic  data  for  March  and 
September  1952  which  showed  that  American  participated 
in  the  carriage  of  3,652  passengers  between  Pittsburgh 
and  all  other  domestic  cities,  as  compared  to  1,962  pas¬ 
sengers  for  United.  In  further  support  of  its  position 
that  American  could  offer  more  for  Pittsburgh  than 
United,  the  applicant  points  out  that,  of  the  ten  leading 
cities  in  number  of  passengers  proposed  to  be  joined 
with  Pittsburgh  by  first  one-carrier  service,  American 
would  connect  Pittsburgh  with  six  cities  and 
1059S  would  convenience  a  total  of  S57  passengers  on 
the  basis  of  the  March  1952  survey,  while  United 
would  connect  Pittsburgh  with  only  four  cities  which 
exchanged  379  passengers. 

With  respect  to  the  question  of  improved  service  be¬ 
tween  Pittsburgh  and  points  outside  the  area  under  con¬ 
sideration,  it  is  worthy  to  note  that  the  various  witnesses 
representing  the  City  of  Pittsburgh  maintained  that  the 
principal  alleged  deficiencies  in  Pittsburgh  service  were 
(a)  lack  of  one-carrier  service  to  the  South  wrest  and  to 
the  Mid-West-Central  area,  and  (b)  lack  of  adequate  serv¬ 
ice  to  California.  While  historical  traffic  data  show  that, 
as  between  the  Southwest  and  Mid-West-Central  area, 
the  greater  traffic  volume  is  to  the  Southwrest,  it  is  the 
position  of  American  that  this  traffic  volume  does  not  fully 
reflect  the  large  passenger  potential  between  Pittsburgh 
and  the  Southwest.  In  this  connection,  it  is  maintained 
that  the  absence  of  one-plane  service  to  the  Southwest 
and  the  inconvenience  of  making  connections  at  the  con¬ 
gested  Chicago  airport  have  had  the  effect  of  diverting 
many  potential  air  passengers  from  utilizing  air  trans¬ 
portation  all  the  way.  There  is  some  evidence  which 
show's  that  certain  of  the  traffic  between  these  areas 
moved  via  a  rail-air  combination,  and  even  some  testi¬ 
mony  which  indicates  that  several  business  establish¬ 
ments  in  Pittsburgh  preferred  all  rail  travel  because  of 


139 


the  inadequacies  of  existing  air  service  between  Pitts¬ 
burgh  and  the  Southwest. 

American  does  not  take  the  position  that  its  applica¬ 
tion  in  this  proceeding  should  be  granted  for  the 
10599  purpose  of  duplicating  existing  services.  With 
respect  to  its  application  to  serve  Pittsburgh, 
American  contends  that  the  significant  benefits  that  will 
flow  from  its  new  one-carrier  services,  if  authorized, 
would  not  have  the  adverse  effect  on  existing  carriers 
that  would  ordinarily  result,  as  the  new  service  may  be 
expected  to  and  will  develop  new  traffic  in  competitive 
markets,  such  as  Pittsburgh  to  New  York,  Chicago  to 
Philadelphia,  and  to  points  in  the  West  and  in  New  Eng¬ 
land.  In  addition,  American  maintains  that  several  fac¬ 
tors  relating  to  the  traffic  potential  at  Pittsburgh,  such  as 
the  city’s  rebuilding  program  and  the  construction  of  the 
Greater  Pittsburgh  Airport  and  of  an  express  highway 
to  the  airport,  will  have  a  subsantial  effect  on  the  future 
development  of  traffic  at  Pittsburgh.  American  contends 
that  these  factors,  when  considered  in  connection  with 
certain  alleged  service  deficiencies  which  American  main¬ 
tains  it  will  be  able  to  correct  in  various  markets,  such 
as  Pittsburgh-New  York,  Pittsburgh-Philadelphia,  Pitts- 
burgh-Chicago,  and  between  Pittsburgh  and  various 
points  east  and  west  thereof,  all  point  up  the  need  for 
its  certification. 

American’s  initial  schedule  pattern  westbound  proposes 
six  daily  flights  serving  Pittsburgh.  One  morning  and 
one  afternoon  flight  employing  DC-6  aircraft  would  oper¬ 
ate  between  New  York  and  Chicago  via  Pittsburgh;  one 
DC-6  flight  between  Philadelphia  and  Chicago  via  Pitts¬ 
burgh;  one  Convair  schedule  between  New  York  and 
Pittsburgh;  one  Convair  flight  between  Philadelphia  and 
Pittsburgh:  and  one  aircoach  operation  utilizing  DC-6 
equipment  between  New  York  and  Chicago  via  Pittsburgh. 
A  similar  pattern  of  service  employing  the  same  type  of 
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equipment  and  number  of  schedules  is  proposed  on  east- 
bound  flights. 

10600  While  there  would  be  no  time  savings  to  the 
traveler  in  American's  proposed  schedules  for 

cities  within  the  area,  as  against  schedules  available  over 
existing  services,  American  maintains  that  there  would 
be  substantial  savings  in  time  to  cities  in  the  Southwest 
and  West  which  it  proposes  to  serve.  An  exhibit  sub¬ 
mitted  by  American  shows  that  these  time  savings,  in 
most  instances,  would  be  extremely  slight  and,  in  some 
cases,  as  between  Pittsburgh  and  Tulsa  and  Pittsburgh 
and  Dallas-Fort  W^orth,  American's  proposed  service 
would  require  more  time  than  the  existing  connecting 
services.  However,  at  the  hearing  it  was  pointed  out 
that  this  comparative  time  was  based  on  the  best  elapsed 
time  and,  in  the  case  of  the  existing  services,  it  assumed 
a  30-minute  connection.  A  witness  for  the  applicant  tes¬ 
tified  that  the  actual  elapsed  times  for  flights  scheduled 
in  August  1953  indicated  that  American's  service  between 
Pittsburgh  and  certain  major  points  in  the  Southwest 
would  be  substantially  faster  than  the  present  connect¬ 
ing  service.  In  that  period,  a  connecting  flight  between 
Pittsburgh  and  Tulsa  via  Chicago  required  7  hours  and 
5  minutes  in  a  westbound  direction,  whereas  American's 
proposed  service  would  require  .only  5  hours,  or  a  saving 
of  2  hours  and  5  minutes.  Eastbound,  the  saving  in  time 
would  be  37  minutes.  Between  Pittsburgh  and  Okla¬ 
homa  City  via  Chicago  westbound,  the  connecting  serv¬ 
ice  required  S  hours,  whereas  the  proposed  service  would 
require  only  5  hours  and  15  minutes,  or  a  saving  of  2 
hours  and  45  minutes.  Eastbound,  the  time  savings 
would  be  1  hour  and  20  minutes.  Between  Pittsburgh 
and  Dallas-Fort  Worth,  American’s  proposed 

10601  service  would  be  35  minutes  slower  in  a  west¬ 
bound  direction,  although  22  minutes  faster  in  the 

eastbound  direction,  as  compared  with  the  present  con- 
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necting  service  at  Chicago.  Westbound  between  Pitts¬ 
burgh  and  Tucson  and  between  Pittsburgh  and  San  Diego, 
the  proposed  service  would  be  faster  by  2  hours  and  10 
minutes  and  55  minutes,  respectively;  and  in  an  east- 
bound  direction,  the  service  would  be  faster  by  50  min¬ 
utes  and  1  hour,  respectively,  as  compared  with  the  best 
actual  connecting  services  available  in  August  1953. 

In  estimating  its  revenues  and  expenses  under  its  va¬ 
rious  applications,  American  made  no  estimate  as  to  the 
volume  of  traffic  which  it  would  generate  but  merely  set 
out  the  added  costs  which  would  be  incurred  and,  on  the 
basis  of  its  system  expenses,  it  calculated  its  break-even 
need  and  the  number  of  passengers  it  would  be  required 
to  generate  in  order  to  meet  the  added  costs. 

To  operate  the  new  service,  American  would  require 
42  additional  employees  at  Pittsburgh  at  an  annual  sal¬ 
ary  totaling  $144,360  and  additional  annual  station  costs 
of  $202,752.  New  equipment  at  Pittsburgh  would  in¬ 
volve  the  expenditure  of  $15,220.  This  applicant  esti¬ 
mates  that  the  added  cost  of  its  proposed  Pittsburgh, 
service  on  the  basis  of  the  initial  schedules  would  total 
$3,358,839,  including  $2, 445, SOS  direct  flight  expenses  and 
$913,034  ground  and  indirect  expenses.  Total  additional 
plane  miles  involved  are  2,483,397,  at  a  cost  of  $1.35  per 
plane  mile  less  24<^  revenue  per  plane  mile  from  cargo, 
leaving  $1.11  per  plane  mile  to  be  met  by  passenger  rev¬ 
enue.  On  this  basis,  an  average  of  20  passengers  per 
plane  mile  operated  would  be  required  to  meet  expen¬ 
ses. 

10602  The  carrier  made  no  estimate  as  to  the  amount 
of  revenues  that  would  be  diverted  from  other 
carriers,  but  did  indicate  the  total  passenger  revenues 
accruing  to  competitive  carriers  "which  would  be  subject 
to  diversion.  American’s  Pittsburgh  proposal  would  sub¬ 
ject  to  diversion  the  revenues  of  a  number  of  carriers. 
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However,  Capital  and  TWA  would  be  affected  the  most 
substantially.  On  the  basis  of  traffic  for  the  year  1952, 
American  estimates  that  Capital  participated  in  15.9% 
of  all  of  this  traffic  and  realized  passenger  revenues  to¬ 
taling  $1,532,77S,  which  would  be  subject  to  diversion 
under  American’s  proposal.  The  effect  on  TWA.  would 
be  even  greater.  It  is  estimated  that  this  carrier  partici¬ 
pated  in  72.9%  of  the  Pittsburgh  traffic  and  realized  over 
$6,500,000  in  passenger  revenues,  wdiich  would  also  be 
subject  to  diversion  under  American’s  proposal.  The 
greater  part  of  this  diversion  would  result  from  addi¬ 
tional  service  by  American  on  such  segments  as  New 
York-Pittsburgh  and  Pittsburgh-Chicago. 

Cleveland  as  an  Intermediate  Point  Between  Detroit 
a/nd  Niagara  Falls  on  Route  No.  7.  American’s  applica¬ 
tion  in  Docket  No.  19S0  requests  the  amendment  of  Route 
No.  7  to  provide  service  to  Cleveland  as  an  intermediate 
point  between  Detroit  and  Niagara  Falls.  At  the  pres¬ 
ent  time,  American  is  authorized  to  serve  Cleveland  as  an 
intermediate  point  between  Buffalo  and  the  terminal  point 
St.  Louis  on  its  Route  No.  7.  Under  this  proposal,  Am¬ 
erican  would  have  been  in  a  position,  at  the  time  of  the 
hearing,  to  offer  first  one-carrier  service  to  a  total  of  226 
passengers,  based  on  the  March  1952  survey.  Sub- 
10603  sequent  to  the  hearing  in  this  case,  however,  the 
Board  issued  its  opinion  in  American  Airlines , 
Inc.,  Chicago-Detroit  Route  7  Local  Service  Case,  Docket 
No.  6411,  et  al.t  (decided  February  28,  1955), 3  in  which 
American’s  authority  to  serve  South  Bend,  Kalamazoo, 
Battle  Creek,  Jackson,  and  Ann  Arbor  on  Route  No.  7 
was  temporarily  suspended  and  the  above  points  vrere  au¬ 
thorized  to  be  served  by  North  Central  Airlines.  Kala¬ 
mazoo,  Battle  Creek,  and  Jackson  accounted  for  55  of 


3  See  also  Supplemental  Opinion  and  Order  (Order  No.  E-9128), 
dated  April  22,  1955. 
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the  total  of  226  passengers  for  which  American  would 
have  been  able  to  provide  first  one-carrier  service.  Con¬ 
sequently,  American,  as  of  the  present  time,  would  be  in  a 
position  to  provide  first  one-carrier  service  by  only  171 
passengers  if  granted  the  authority  it  seeks  here.  It  may 
be  noted  that  under  the  proposed  schedule  pattern,  none 
of  these  passengers  would  be  offered  a  one-plane  service. 
Also,  at  the  time  of  the  hearing  American  would  have 
been  in  the  position  to  provide  additional  competitive 
service  to  some  23,815  passengers.  Inasmuch  as  South 
Bend,  which  accounted  for  227  passengers,  is  temporarily 
off  American’s  route,  this  applicant  wmuld  provide  addi¬ 
tional  competitive  service  for  a  total  of  23,588  passen¬ 
gers.  All  of  this  traffic  would  be  served  on  Cleveland- 
New  York,  Cleveland-Detroit,  and  Cleveland-Chicago 
flights. 

Initially,  American  proposes  five  round-trip  schedules: 
Two  of  the  proposed  schedules  would  offer  New  York- 
Cleveland  and  Cleveland-Chicago  nonstop  DC-6  service; 

one  Convair  schedule  would  originate  in  Boston 
10604  and  operate  via  a  number  of  intermediate  points 
to  Cleveland;  one  Convair  service  is  proposed  be¬ 
tween  Cleveland  and  Chicago  via  Detroit;  and  one  DC-6 
coach  service  between  New  York  and  Chicago  via  Cleve¬ 
land.  On  the  basis  of  traffic  moving  in  the  March  1952 
survey,  American  estimated  that,  for  the  year  1952,  the 
revenues  of  other  carriers  which  would  be  subject  to  di¬ 
version  by  American’s  proposed  service  would  total  $5,- 
545,000.  Nearly  all  of  the  traffic  making  up  this  total 
constitutes  passenger  traffic  carried  by  Capital  and  TWA. 
American  estimated  Capital’s  participation  in  1952  to¬ 
taled  $2,027,000  in  passenger  revenues  and  TWA’s,  $3,- 
328,000,  while  Braniff,  Colonial,  Eastern,  Northwest,  and 
United  accounted  for  the  remaining  $290,000  in  passenger 
revenues  that  would  be  subject  to  diversion.  In  connec¬ 
tion  with  this  matter,  there  was  some  testimony  in  which 
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American  contended  that  approximately  50%  of  the  pas¬ 
senger  revenues  attributed  to  Capital  came  about  by  rea¬ 
son  of  the  fact  that  Capital,  although  not  certificated  to 
serve  Cleveland-New  York,  had  operated  under  an  ex¬ 
emption  and  that  this  traffic  could  not  be  said  to  be  ac¬ 
tually  subject  to  diversion.  In  this  connection,  it  may  be 
noted  that,  at  the  time  the  hearing  in  this  case  was  held, 
there  was  pending  before  the  Board  the  question  of  serv¬ 
ice  between  Cleveland  and  New  York,  and  the  Board,  in  a 
subsequently  issued  opinion,  certificated  Capital  to  oper¬ 
ate  nonstop  between  Cleveland  and  New  York.4 
10605  The  carrier  would  require  10  additional  em¬ 
ployees  at  Cleveland  and  "would  incur  additional 
annual  station  costs  at  this  city  totaling  $3S,496,  including 
salaries  of  employees  and  landing  fees.  Total  additional 
operating  expenses  are  estimated  at  $2,057,728,  compris¬ 
ing  $1,567,326  for  direct  flight  expenses  and  $490,402  for 
ground  and  indirect  expenses.  The  carrier  estimates  that 
it  will  operate  1,626,119  additional  plane-miles  at  a  cost 
of  $1.27  per  plane-mile.  This  figure,  minus  24£  revenue 
per  plane-mile  derived  from  cargo,  would  require  that 
American  generate  an  average  of  18.6  passengers  per 
mile  to  break  even. 

Detroit-Pliiladelphia  Service .  In  Docket  No.  6136,  Am¬ 
erican  seeks  extensions  of  its  Route  No.  7  which  would 
provide  two  new  alternate  routings  between  the  interme¬ 
diate  point  Detroit  and  the  terminal  point  New  York/ 
Newark  (a)  via  Philadelphia,  and  (b)  via  Cleveland  and 
Philadelphia. 

The  principal  advantage  that  would  result  from  favor¬ 
able  action  on  this  proposal  would  be  the  authorization  of 
additional  service  between  major  points  within  this  area, 


4  Reopened  Milwaitkee-Chicago-New  York  Restriction  Case 
( Cleveland-New  York  Nonstop  Service ),  Docket  No.  1789,  et  al.t 
decided  April  23,  1954. 
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such  as  Cleveland-Chicago,  Cleveland-Detroit,  Cleveland- 
New  York,  Cleveland-Philadelphia,  Detroit-Philadelphia, 
and  Philadelphia-Chicago.  Relatively  little  first  one-car¬ 
rier  service  would  be  involved.  American  estimates  that 
its  proposal  would  provide  first  one-carrier  service  to 
only  169  passengers,  and  even  this  figure  is  too  high.  As 
noted  previously,  American’s  service  at  all  of  the  inter¬ 
mediate  points  between  Detroit  and  Chicago  on 
10606  Route  No.  7  has  been  temporarily  suspended.5  In 
American’s  estimate  of  first  one-carrier  service, 
there  is  included  a  total  of  65  passengers  that  would  be 
provided  such  service  between  Cleveland  and/or  Phila¬ 
delphia,  on  the  one  hand,  and  Battle  Creek,  Jackson,  and 
Kalamazoo,  on  the  other.  Since  service  to  these  points 
is  suspended,  American  would  be  in  a  position  to  provide 
first  one-carrier  service  to  only  104  passengers,  none  of 
whom  would  receive,  under  American’s  proposed  sched¬ 
ules,  a  one-plane  service.  On  the  other  hand,  American 
would  provide  additional  service  for  a  total  of  some 
40,000  passengers,  the  major  portion  of  whom  would  move 
between  the  points  enumerated  above. 

The  following  tabulation  illustrates  the  total  passenger 
revenues  that  would  be  subject  to  diversion  under  Amer¬ 
ican’s  proposed  alternate  additional  services: 


5  Chicago-Detroit  Route  7  Local  Service  Case,  supra. 
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Detroit-New  York 

Detroit-New  York 
via  Philadelphia 

via  Philadelphia 

and  Cleveland 

Braniff 

$  - 

$  363 

Colonial 

— 

134 

Capital 

36,499 

2,079,563 

Eastern 

23,754 

177,422 

National 

99 

99 

Northwest 

3,706 

12,198 

TWA 

875,706 

919,596 

United 

2,247,947 

5,907,0S1 

Other 

7,863 

10,772 

Total  $3,195,574  $9,107,228 


10607  American  made  separate  estimates  of  the  cost 
to  be  incurred  on  each  of  its  alternate  proposals. 

On  the  Detroit-Philadelphia-New  York  proposed  exten¬ 
sion,  the  applicant  proposes  to  operate  initially  three 
schedules  eastbound  and  westbound,  including  one  DC-6 
nonstop  between  Chicago  and  Philadelphia,  one  Convair 
flight  between  New  York  and  Detroit  via  Philadelphia, 
one  Convair  flight  between  New  York  and  Detroit  via 
Philadelphia,  and  one  DC-6  flight  between  Philadelphia 
and  Chicago  via  Detroit.  Additional  annual  operating 
expenses  are  calculated  at  $986,420  for  direct  flight  ex¬ 
penses  and  $310,903  for  ground  and  indirect  expenses,  or 
a  total  of  $1,293,023  for  total  operating  expenses.  The 
carrier  estimates  it  will  be  required  to  generate  an  aver¬ 
age  of  17.7  passengers  per  mile  on  a  break-even  basis. 

On  the  Detroit-Cleveland-Philadelphia-New  York  pro¬ 
posed  extension  of  Route  No.  7,  American  contemplates 
seven  round-trip  schedules,  one  of  which  would  be  a  coach 
flight  operating  between  New  York  and  Chicago  via  Cleve¬ 
land;  of  the  four  DC-6  regular-fare  flights  proposed,  one 
would  operate  nonstop  between  Philadelphia  and  Chicago,  \ 

one  between  Philadelphia  and  Cleveland,  nonstop,  one 
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between  New  York  and  Cleveland,  and  one  between  New 
York  and  Chicago  via  Cleveland;  and  a  nonstop  flight 
between  Philadelphia  and  Detroit.  One  Convair  flight  is 
proposed  to  operate  nonstop  between  Philadelphia  and 
Cleveland  and  an  additional  Convair  flight  nonstop  be¬ 
tween  Cleveland  and  Chicago.  Under  this  proposal,  Am¬ 
erican  would  incur  additional  station  costs  at  Cleveland 
totaling  $39,384,  including  $33,540  for  salaries  for  10  ad¬ 
ditional  employees,  and  $5,844  for  landing  fees.  The 
applicant  estimates  additional  operating  expenses 

10608  will  total  $3,300,756,  which  includes  $2,514,861  for 
direct  flying  expenses  and  $785,895  for  total 

ground  expenses.  On  a  break-even  basis,  the  carrier  es¬ 
timates  that  it  will  be  required  to  generate  an  average  of 
17.9  passengers  per  mile. 

10609  Brcmiff  Airways  Inc. 


Detroit-Chicago  Service.  This  carrier  applied  in  Docket 
No.  986  for  an  amendment  of  its  certificate  for  Route  No. 
9,  so  as  to  extend  Segment  1  of  that  route  from  the 
present  terminal  Chicago  to  the  proposed  new  terminal 
Detroit.  The  amendment  of  this  certificate  would  involve 
an  additional  219  route  miles.  It  is  branifFs  position 
that  favorable  action  on  this  application  would  result  in 
substantially  improved  air  service  between  Detroit  and 
the  cities  it  serves  in  the  Southwest.  It  is  also  argued 
that  the  flow  of  air  traffic  between  Detroit  and  these  cities 
would  be  increased,  and  that  Braniff  would  be  in  position 
to  carry  its  Detroit  traffic  to  its  ultimate  destination  in 
place  of  transferring  this  traffic  to  a  connecting  carrier  at 
Chicago,  and  it  would  thus  eliminate  the  unfair  advantage 
now  held  over  Braniff  by  its  competitors.  Braniff  as¬ 
serts  that  this  route  extension  can  be  accomplished  with 
practically  no  expense  other  than  direct  flving  expense, 
and  that  no  serious  diversion  would  be  suffered  by  any 
other  carrier  as  a  result  thereof. 
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Evidence  was  introduced  tending  to  show  that  Braniff 
has  for  many  years  had  a  substantial  interest  in  Detroit 
traffic  and  has  participated  in  the  haul  of  much  of  the 
traffic  moving  between  cities  on  Braniff ’s  system  in  the 
Southwest  and  Detroit.  To  better  serve  this  traffic, 
Braniff,  in  August  1949,  established  an  off-line  office  in 
Detroit  which  is  staffed  with  a  district  sales  manager,  a 
special  sales  representative,  and  a  reservationist.  In 
1951  Braniff’s  Detroit  office  produced  gross  pas- 
10611  senger  sales  amounting  to  $20,973  and  on-line  pas¬ 
senger  revenue  of  $14,332.  In  1952  the  compar¬ 
able  figures  were  $29,772  and  $24,2S7.  For  the  first  six 
months  of  1953  Braniff’s  Detroit  office  realized  gross 
passenger  sales  of  $12,949  and  on-line  passenger  revenue 
of  $14,054.  Braniff  on-line  revenue  sold  in  Detroit  by 
other  carriers  totaled  $171,203  in  1951,  $206,167  in  1952, 
and  $120,152  in  the  first  six  months  of  1953.  From  the 
foregoing  Braniff  argues  that  the  extension  of  its  system 
to  Detroit  will  not  place  the  carrier  in  a  new  market  since 
it  is  presently  a  substantial  participant  in  this  market. 
It  points  out  that  during  all  of  the  traffic  surveys  from 
September  1946  to  March  1952,  Braniff’s  participation  in 
traffic  between  Detroit,  on  the  one  hand,  and  cities  in  the 
Southwest,  on  the  other,  has  exceeded  20%  and,  in  some 
periods,  its  participation  has  been  as  high  as  from  30% 
to  40%. 

Under  its  proposed  schedules  Braniff  would  offer  three 
daily  flights  serving  Detroit  in  each  direction.  One  DC-6 
flight  would  operate  southbound  leaving  Detroit  at  6:15 
p.m.  to  Houston  via  Chicago  and  Dallas,  while  north¬ 
bound  the  DC-6  flight  would  originate  at  San  Antonio 
at  7:15  a.m.  and  move  via  Fort  Worth,  Oklahoma  City, 
Tulsa,  and  Chicago,  and  terminate  at  Detroit.  Two  Con- 
vair  southbound  schedules  are  proposed  between  Detroit 
and  Kansas  City  via  Chicago,  with  one  continuing  to 
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Corpus  Christi  via  Wichita,  Oklahoma  City,  Fort  Worth, 
and  Houston,  and  the  other  moving  via  Tulsa  and  termi¬ 
nating  at  Houston.  Two  northbound  schedules  termi¬ 
nating  at  Detroit  and  utilizing  Convair  equipment  would 
also  be  operated.  One  of  these  schedules  would  originate 
at  Houston  and  travel  via  Tulsa,  Kansas  City,  and  Chi¬ 
cago,  while  the  second  flight  would  originate  at  San  An¬ 
tonio  and  move  via  Austin,  Dallas,  Oklahoma  City,  Wich¬ 
ita,  Kansas  City,  and  Chicago.  As  against  sched- 
10612  ules  in  effect  at  the  time  this  exhibit  was  pre¬ 
pared,  Braniff  pointed  out  that  its  proposed 
schedules  would  result  in  a  time  savings  on  the  flight 
from  Tulsa  to  Detroit  amounting  to  30  minutes;  from 
Oklahoma  City,  45  minutes;  and  from  Houston,  30  min¬ 
utes.  Southbound  from  Detroit  to  Kansas  City,  the  time 
savings  would  be  30  minutes,  and  to  Houston,  46  min¬ 
utes.  Time  savings  between  Detroit  and  other  cities 
ranged  from  4  minutes  to  20  minutes. 

Braniff  argues  that  the  above  proposed  schedules  would 
serve  to  correct  the  inadequacy  of  service  rendered  by 
the  existing  carriers.  In  this  connection  it  points  out 
that  although  TWA  has  long  held  the  authority  to  oper¬ 
ate  between  Detroit  and  Kansas  City,  it  does  not  operate 
a  one-plane  service  between  these  cities,  nor  does  it  op¬ 
erate  a  one-plane  service  between  Detroit  and  Wichita. 
Similarly,  the  only  single-plane  service  offered  by  Amer¬ 
ican  between  Detroit,  on  the  one  hand,  and  such  cities 
as  Tulsa,  Oklahoma  City,  Dallas,  Fort  Worth,  and  San 
Antonio  has  been  multi-stop  Convair  flights  with  no 
express  schedules  or  four-engine  equipment  being  op¬ 
erated.  With  respect  to  the  Delta-C&S  service  between 
Detroit  and  Houston,  Braniff  shows  that  the  only  one- 
plane  service  these  cities  receive  is  a  local  DC-3  flight 
making  ten  stops  en  route  with  no  express  or  four-engine 
equipment  being  utilized  to  serve  these  important  cities. 
It  should  be  noted  that  the  above  schedules  for  American, 
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Delta-C&S,  and  TWA  were  those  in  effect  at  the  time  of 
the  hearing.  Later  schedules  offered  by  these  carriers 
are  considered  hereinafter  in  connection  with  the  con¬ 
clusions  reached  with  respect  to  Braniff’s  proposal. 

10613  Braniff  argues  that  as  a  result  of  the  deficien¬ 
cies  in  service  between  Detroit  and  cities  in  the 

Southwest,  the  majority  of  the  traffic  moving  between 
these  points  is  using  two-carrier  routings  rather  than 
available  single-carrier  service.  On  the  other  hand,  be¬ 
tween  Chicago  and  cities  in  the  Southwest  where  com¬ 
petitive  air  service  is  available  and  where  the  best  sched¬ 
ules  and  equipment  are  employed,  the  single-carrier  rout¬ 
ings  attract  the  great  bulk  of  all  the  traffic  moving  be¬ 
tween  these  cities.  As  an  example,  Braniff  points  out 
that  in  September  1950  there  was  a  total  of  2,031  pas¬ 
sengers  traveling  between  Detroit,  on  the  one  hand,  and 
Kansas  City,  Oklahoma  City,  Dallas,  Fort  Worth,  Hous¬ 
ton,  and  San  Antonio,  on  the  other.  Only  769  passen¬ 
gers,  or  37.9%,  availed  themselves  of  the  single-carrier 
routings,  whereas  the  remainder  utilized  connecting  serv¬ 
ices,  mostly  at  Chicago.  During  the  same  period  traffic 
moving  between  Chicago  and  the  same  cities  numbered 
9,493,  of  which  9,094  passengers,  or  95.8%,  utilized  sin¬ 
gle-carrier  services.  In  the  March  1952  survey  period, 
those  passengers  moving  between  Detroit  and  the  South¬ 
west  cities  via  a  single  carrier  moved  up  to  only  914 
passengers,  or  43.3%  out  of  a  total  of  2,109  passengers. 
Again  the  balance  of  this  traffic  used  the  services  of  con¬ 
necting  carriers,  mostly  via  the  Chicago  Gateway.  Dur¬ 
ing  this  period  travel  between  Chicago  and  Southwest 
cities  via  a  single  carrier  remained  about  the  same  as 
over  the  September  1950  period  with  95.3%,  or  10,432 
passengers  out  of  10,941  patronizing  single-carrier  serv¬ 
ices. 

10614  Braniff  estimates  that  if  granted  the  proposed 
route  extension  it  would  increase  its  participation 

in  Detroit  traffic  substantially.  An  exhibit  supporting 


151 


this  argument  shows  that  Braniff,  on  the  basis  of  the 
September  1950  and  March  1952  surveys,  would  increase 
its  total  participation  in  the  Detroit  market  to  14,164,424 
revenue  passenger  miles  annually.  In  arriving  at  this 
figure,  Braniff  expanded  the  September  1950  and  March 
1952  survey  figures  to  a  yearly  total  and  increased  this 
amount  by  35.1%  to  expand  the  total  to  current  traffic 
levels.  On  this  basis  Braniff  estimated  that  its  partic¬ 
ipation  in  traffic  between  Detroit,  on  the  one  hand,  and 
Kansas  City,  Topeka,  Wichita,  Tulsa,  Oklahoma  City, 
San  Antonio,  and  Houston,  on  the  other  hand,  where  it 
proposes  competitive  single-carrier  service,  will  amount 
to  9,011,286  revenue  passenger  miles  annually.  With  re¬ 
spect  to  service  between  Detroit  and  Dallas,  Braniff  esti¬ 
mates  that  its  participation  in  this  travel  will  increase 
to  2, 12$, 449  passenger  miles,  and  between  Detroit  and 
Fort  Worth  it  will  increase  to  320,382  passenger  miles 
per  year.  On  the  basis  of  Braniff’s  present  participation 
in  the  Detroit  market,  it  would  generate  only  about  16% 
of  the  14,164,424  passenger  miles  estimated  to  be  carried 
if  this  application  is  granted.  Of  the  remaining  traffic, 
about  49%  would  be  diverted  from  existing  single-car¬ 
rier  services,  about  10%  from  connecting  services,  and 
about  25%  is  estimated  as  being  newly  developed  traffic. 

On  the  basis  of  these  estimates,  the  carrier  concludes 
that  its  proposed  Detroit  operations  would  result 
10615  in  passenger  revenues  amounting  to  $834,285  plus 
additional  revenues  from  excess  baggage  and  cargo 
amounting  to  $37,303,  or  a  total  of  $871,588,  resulting 
from  its  extension  into  Detroit.  Direct  expenses  are  esti¬ 
mated  at  $666,106  and  indirect  expenses  at  $52,529,  or  a 
total  expense  of  $718,635,  leaving  a  net  contribution  to 
overhead  of  $152,953.  Braniff  has  estimated  its  capital 
expenses  to  equip  the  Detroit  station  at  $26,450.  No  ad¬ 
ditional  aircraft  would  be  required,  since  the  proposed 
Detroit  schedules  will  utilize  aircraft  on  three  existing 
flights  which  now  originate  or  terminate  at  Chicago.  Sta- 
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tion  costs  at  Detroit  would  include  a  payroll  for  32  ad¬ 
ditional  operations  and  maintenance  employees,  amount¬ 
ing  to  an  average  monthly  cost  of  $8,S00.  Other  station 
expenses  are  estimated  at  $1,5SS  per  month. 

The  applicant  has  estimated  that  its  proposed  serv¬ 
ices  would  divert  from  American  $302,074  in  passenger 
revenues;  $73,667  from  TWA;  $12,349  from  United;  $93,- 
970  from  Delta-C&S;  $97,902  from  Capital;  and  $11,917 
from  Eastern.  Braniff  points  out  that  on  the  basis  of 
total  passenger  revenues  accruing  to  these  carriers  for 
the  year  ended  March  31,  1953,  the  estimated  diversion 
from  American  would  amount  to  only  0.19%  of  its  sys¬ 
tem  revenues  and  for  TWA,  0.07%;  for  United,  0.01%; 
for  Delta-C&S,  0.25%;  for  Capital,  0.26%;  and  for  East¬ 
ern,  0.01%.  It  is  argued  that  this  amount  of  diversion 
is  extremely  slight,  and  in  any  event  is  counterbalanced 
by  the  improvement  in  service  which  Braniff  maintains 
will  accrue  by  reason  of  its  extension  to  Detroit. 

10616  As  an  added  argument  in  support  of  its  appli¬ 
cation,  Braniff  contends  that  approval  of  its  appli¬ 
cation  will,  in  part,  relieve  the  competitive  unbalance  that 
presently  exists  between  Braniff  and  its  competitors.  In 
this  connection  it  argues  that  although  Braniff  has  to 
compete  for  nearly  all  the  passengers  it  carries  in  and 
out  of  Chicago,  each  of  its  competitors  has  the  advantage 
of  serving  Detroit  as  well  as  Chicago.  Since  Braniff  , 

relies  on  the  Chicago-Southwest  route  for  a  major  por¬ 
tion  of  its  revenues,  it  is  asserted  that  the  carrier  should 
be  placed  on  an  equal  footing  to  compete  for  traffic  over 
this  route.  This  is  particularly  needed,  Braniff  main¬ 
tains,  since  the  Board  has  recently  required  it  to  serve  a 
large  number  of  smaller  communities  which  it  cannot 
serve  without  subsidy  mail  pay  unless  its  principal  route 
is  placed  in  position  to  generate  sufficient  revenues  to 
help  support  the  uneconomic  points  it  must  serve.  While 
the  Detroit  extension  will  not  completely  relieve  its  diffi¬ 
culties,  Braniff  argues  that  favorable  action  on  the  pro-  » 
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posed  Detroit  extension  would  afford  it  an  opportunity 
to  lessen  its  dependency  on  subsidy  and  place  it  in  posi¬ 
tion  to  render  an  adequate  service  to  the  smaller  com¬ 
munities  which  the  Board  believes  should  receive  service. 

10618  Capital  Airlines,  Inc . 

This  applicant  is  a  so-called  regional  carrier 
with  its  system  extending  from  New  York  in  the  ea;st  to 
New  Orleans  in  the  south  and  the  Twin  Cities  in  the 
west  and  to  Sault  Sainte  Marie  in  the  noith.  In  the 
New  York-Chicago  area,  Capital  is  certificated  to  serve 
over  various  routes  a  greater  number  of  cities  than  any 
other  applicant  in  the  proceeding.  It  is  estimated  chat 
the  presently  authorized  services  in  the  area  account  for 
approximately  25%  of  Capital’s  total  revenue.  Many  of 
Capital’s  authorized  services  between  major  cities  in  this 
region  are  subject  to  certain  flight  restrictions  which  were 
imposed  in  the  Mihvaukee-Chicago-New  York  Restriction 
Case,  11  C.A.B.  309  (1950).  In  the  instant  case,  Capital 
has  three  applications  which  seek  the  removal  of  the 
various  restrictions  under  which  it  now  operates  and, 
in  addition,  certain  new  route  authorizations  are  re¬ 
quested. 

Route  Restrictions.  Capital’s  application  in  Docket  No. 
6119  requests  the  removal  of  all  restrictions  respecting 
its  services  between  New  York  and  Chicago.  These  re¬ 
strictions  are  four  in  number.  They  involve:  (1)  a  re¬ 
striction  which  requires  that  all  flights  operating  between 
New  York  and  Pittsburgh  must  originate  or  terminate  at 
Cleveland  or  a  point  west  thereof,  or  at  Knoxville  or  a 
point  south  thereof;  (2)  New  York-Detroit  schedules 
must  originate  or  terminate  at  a  point  north  or  west  of 
Detroit;  (3)  nonstop  service  is  prohibited  on  flights 

10619  between  New  York  and  Detroit;0  and  (4)  a  mini- 


c  Capital  also  applied  for  the  removal  of  the  restriction  which 
prohibited  New  York-Cleveland  nonstop  service.  Subsequent  to 
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mum  of  two  intermediate  points  must  be  served  on  all 
New  York-Chicago  flights. 

New  York-Pittsburgh  Restriction.  The  restriction  on 
this  service  is  applicable  both  on  Routes  Nos.  14  and  55. 
The  complete  removal  of  the  restriction  insofar  as  Route 
No.  14  is  concerned  is  in  issue  in  this  case.  However, 
the  total  lifting  of  the  restriction,  insofar  as  operations 
of  Route  No.  55  are  involved,  concerns  issues  beyond  the 
scope  of  this  area.  Consequently,  Capital  seeks  to  have 
the  restriction  on  Route  No.  55  modified  so  as  to  permit 
service  unrestricted  between  New  York  and  Pittsburgh 
but  retaining  the  restriction  insofar  as  service  between 
points  south  thereof,  on  the  one  hand,  and  Pittsburgh 
and  New  York,  on  the  other,  is  involved.  Favorable  ac¬ 
tion  on  this  request  would  permit  Capital  to  provide  New 
York-Pittsburgh  nonstop  service  on  a  turn-around  basis. 

In  support  -of  this  proposal,  Capital  points  out  that 
the  restriction  was  first  imposed  so  as  to  protect  TWA 
from  undue  diversion  at  the  time  Capital’s  Route  No. 

55  was  extended  from  Pittsbrugh  to  New*  York.7 
10620  The  carrier  maintains  that  the  traffic  volume  be¬ 
tween  Pittsburgh  and  New  York  has  grown  sub¬ 
stantially  and  that  there  is  no  present  need  for  protect¬ 
ing  TWA  in  this  market.  It  points  out  that  the  Board, 
when  it  first  certificated  Capital,  relied  on  the  September 
1940  and  March  1941  traffic  surveys  which  indicated  a 
monthly  average  of  only  2,120  passengers,  whereas  in 
March  and  September  of  1952  this  volume  had  grown  to 
26,439  passengers,  or  a  monthly  average  of  some  13,219 
passengers.  Capital’s  participation  in  this  traffic  amount- 


the  hearing  in  this  case,  however,  the  Board  lifted  that  restriction 
and  authorized  Capital  to  conduct  New  York-Cleveland  nonstop 
operations.  See  Reopened  Milwaukee-Chicago-New  York  Restric¬ 
tion  Case  C Cleveland-New  York  Nonstop  Service ),  Docket  No. 
1789,  et  al.,  decided  April  23,  1954. 

7  Northwest  Air,  et  al.,  Chicago-Milwaukee-New  York,  6  C.A.B. 
217  (1944). 
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ed  to  42.2%,  while  TWA  carried  56.9%  of  the  traffic 
moving  during  this  period. 

Pittsburgh-New  York  traffic  ranks  10th  in  the  country 
in  terms  of  passengers  and  14th  in  terms  of  passenger 
miles,  and  New  York  is  Pittsburgh’s  largest  city-pair 
market  in  terms  of  both  passengers  and  passenger  miles. 
Capital  has  participated  very  substantially  in  the  volume 
of  traffic  moving  between  New  York  and  Pittsburgh,  not¬ 
withstanding  the  through-flight  restriction  on  its  service. 
In  the  12  months  ended  June  30,  1953,  Capital  carried 
47,008  regular-fare  passengers  and  24,441  coach  passen¬ 
gers,  or  a  total  of  71,449  passengers  traveling  between 
these  cities.  It  is  Capital’s  position  that  this  traffic  is 
entitled  to  the  benefits  which  would  flow  from  the  lifting 
of  its  existing  through-flight  restriction.  At  the  present 
time,  convenient  scheduling  of  service  over  this  route  is 
said  to  be  difficult  because  of  the  restriction.  As  an  ex¬ 
ample,  Capital  points  out  that  to  reach  Pittsburgh  it 
must  fly  the  107  miles  from  Cleveland  or  384  from  Knox¬ 
ville  or  527  from  Atlanta,  and  the  limited  traffic 
10621  potential  available  at  certain  hours  over  route  seg¬ 
ments  west  and  south  of  Pittsburgh  precludes  eco¬ 
nomic  Pittsburgh-New  York  flights.  Moreover,  the  car¬ 
rier  maintains  that  it  is  unable  to  accommodate,  with 
extra-section  flights,  peak  local  traffic  demands  on  holi¬ 
days  and  week-ends.  Capital’s  policy  witness  testified 
that  in  the  past  several  years,  had  there  been  no  restric¬ 
tion,  Capital  could  have  operated  many  hundreds  of  extra 
sections  serving  the  New  York-Pittsburgh  market,  and 
pointed  out  that  on  the  Cleveland-New  York  nonstop  op¬ 
eration,  where  Capital  does  have  turn-around  authority, 
it  operated  55  extra  sections  in  the  first  nine  months  of 
1953,  despite  the  fact  that  this  passenger  market  is  some¬ 
what  smaller  than  the  New  York-Pittsburgh  market. 
While  Capital  readily  concedes  that  the  demand  for  non¬ 
stop  turn-around  service  between  New  York  and  Pitts- 
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burgh  is  not  as  great  as  between  New  York  and  Chicago, 
it  nevertheless  maintains  that  the  volume  of  traffic  it  has 
been  carrying  requires  the  authorization  of  service  that 
would  permit  a  reasonable  amount  of  nonstop  turn¬ 
around  flights. 

If  the  authority  sought  here  is  granted,  Capital  pro¬ 
poses  to  schedule  two  westbound  and  two  eastbound  turn¬ 
around  flights.  Westbound,  one  schedule  "would  be  in  the 
late  afternoon  and  one  in  the  evening.  One  eastbound 
flight  is  scheduled  for  early  morning  Pittsburgh  depar¬ 
ture  and  one  for  mid-afternoon  departure  from  Pitts¬ 
burgh. 

TWA  estimated  that  Capital’s  proposal  would  subject 
it  to  a  20%  diversion  although,  on  cross-examination, 
TWA’s  traffic  witness  stated  that  he  did  not  think  that 
the  removal  of  Capital’s  restriction  would  have  any 
significant  effect  on  TWA. 

10622  New  Y ork-Detroit  Service  Restrictions.  In  this 
application  Capital  also  seeks  to  have  the  two  pre- 
viouslv  mentioned  restrictions  on  its  New  York-Detroit 
service  eliminated  so  as  to  permit  flights  to  be  operated 
on  an  unrestricted  nonstop  basis.  Capital  was  flrst  au¬ 
thorized  to  enter  the  New  York-Detroit  market,  on  a 
restricted  basis,  when  its  Route  No.  55  "was  extended  from 
Pittsburgh  to  New  York  in  the  Chicago -Milwaukee-New 
York  Case,  supra.  Under  this  authorization,  Capital  pro¬ 
vided  New  York-Detroit  service  by  making  an  intermedi¬ 
ate  stop  at  the  Pittsburgh  junction  point  of  Routes  Nos. 
14  and  55.  Subsequently,  in  1950,  in  the  Milwaukee- 
Chicago-New  York  Restriction  Case,  supra,  Capital’s 
Route  No.  14  was  extended  from  Pittsburgh  to  New  York, 
but  the  carrier  was  restricted  to  a  one-stop  New  York- 
Detroit  service  and  subjected  to  the  through-flight  re¬ 
striction.  At  the  present  time,  four  carriers  are  author¬ 
ized  to  operate  between  New  York  and  Detroit,  although 
American  is  the  only  such  carrier  certificated  on  an  un- 
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restricted  basis.  While  United  and  Northwest  may  op¬ 
erate  nonstop  over  this  segment,  both  carriers  are  subject 
to  a  long-haul  restriction  precluding  turn-around  services. 
As  stated  previously,  Capital  has  both  the  long-haul  re¬ 
striction  and  the  one-stop  restriction. 

American  has  carried  substantially  more  of  the  traffic 
moving  between  these  cities  than  all  three  of  the  other 
carriers  combined.  In  the  survey  months  of  March  and 
September  1952,  American  carried  8,146  passengers,  or 
65%  of  the  total,  and  13,311  passengers,  or  70%  of  the 
total,  respectively.  The  nearest  competitor  for  this 
10623  business  was  Northwest  which,  in  the  same  survey 
periods,  carried  2,9SS  passengers,  or  24%,  and  3,246 
passengers,  or  17%  of  the  total,  respectively.  Capital 
ranked  third  in  volume  of  traffic  carried  during  this  pe¬ 
riod,  and  in  March  1952  it  hauled  1,057  passengers,  or 
8%  of  the  traffic,  while  in  September  1952  it  carried  435 
passengers,  or  10%  of  the  traffic.  United’s  participation 
is  minor,  having  carried  only  259  and  435  passengers 
during  the  respective  periods,  which  represented  only 
2%  of  the  total.  The  latter  carrier,  although  certifi¬ 
cated  to  provide  nonstop  service,  has  routed  most  of  its 
flights  between  Detroit  and  New  York  via  Philadelphia, 
and  only  for  a  short  period  of  six  months  in  1947  has 
this  carrier  provided  nonstop  service. 

In  support  of  its  position,  Capital  points  to  the  fact 
that  the  New  York-Detroit  market  generated  190,674 
passengers  in  1952  and  was  exceeded  only  by  the  New 
York-Chicago  market.  It  substantially  surpassed  traffic 
moving  between  both  New  York-Cleveland  and  New  York- 
Pittsburgh.  In  1952,  the  New  York-Detroit  market  gen¬ 
erated  a  total  of  97,434,000  passenger  miles,  or  nearly 
twice  the  number  in  the  New  York-Cleveland  and  New 
York-Pittsburgh  markets,  which  generated  a  total  of 
54,922,000  and  50,762,000,  respectively. 


For  the  12-month  period  ended  June  30,  1953,  Capital 
carried  10,517  regular-fare  passengers  and  13,556  coach 
passengers,  or  a  total  of  24,073  passengers  traveling  be¬ 
tween  New  York  and  Detroit.  Capital  maintains  that 
not  only  would  this  local  traffic  be  considerably  benefited 
by  the  removal  of  existing  restrictions,  but  other 
10624  traffic  moving  between  cities  in  Michigan,  on  the 
one  hand,  and  New  York,  on  the  other,  over  Cap¬ 
ital’s  system  wmuld  also  receive  an  improved  service.  In 
the  12-month  period  ended  June  30,  1953,  Capital  carried 
between  New  York,  on  the  one  hand,  and  Flint,  Saginaw*/ 
Bay  City,  Lansing,  Grand  Rapids,  and  Muskegon,  on  the 
other,  a  total  of  21,658  passengers.  These  travelers  are 
now*  served  via  Cleveland  and  Pittsburgh,  but  if  Capital’s 
proposal  were  granted  they  wmuld  be  afforded  a  one- 
carrier  routing  via  the  Detroit  gatew*av  and  wmuld  be 
provided  a  more  direct  service,  additional  flight  fre¬ 
quencies,  and  few*er  interline  connections. 

Under  the  schedule  pattern  proposed,  the  24,000  New* 
York-Detroit  passengers  who  moved  over  Capital’s  sys¬ 
tem  in  the  12  months  ended  June  30,  1953,  wmuld  be  saved 
at  least  30  minutes  traveling  time  compared  to  a  routing 
between  New  York  and  Detroit  via  Cleveland.  Initially, 
Capital  proposes  to  inaugurate  five  nonstop  New*  York- 
Detroit  flights  in  each  direction.  One  of  these  is  an  off- 
peak  coach  flight  leaving  New  York  at  12:00  a.m.  west¬ 
bound  and  leaving  Detroit  eastbound  at  2:20  a.  m.  The 
four  other  proposed  schedules  wmuld  provide  an  early 
mominsr,  a  mid-dav,  a  late  afternoon,  and  an  earlv  eve- 
ning  service.  Of  the  four  regular-fare  schedules,  one  is 
a  New*  York  turn-around  service,  w*hile  the  remaining 
three  wmuld  move  betw*een  New*  York  and  Chicago  via 
Detroit  with  intermediate  stops  betwmen  the  latter  point 
and  Chicago  being  made  at  such  cities  as  Flint,  Saginaw, 
Lansing,  Grand  Rapids,  and  Muskegon.  All  of  the  above 
schedules  wmuld  be  operated  with  DC-4,  Constellation,  or 
newrnr  type  equipment. 
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10625  In  support  of  its  contention  that  the  long-haul 
restriction  on  its  service  should  also  be  lifted, 

Capital  points  out  that,  where  its  flights  are  scheduled 
at  a  desirable  early  evening  hour  out  of  New  York  and 
move  either  via  Pittsburgh  or  Cleveland  to  Detroit,  the 
flight  must  either  continue  on  to  Chicago  or  Milwaukee 
at  an  inconvenient  late  evening  hour,  thereby  resulting  in 
low  passenger  load  factors.  In  the  event  a  schedule  was 
terminated  at  one  of  the  Michigan  cities,  such  as  Flint, 
Saginaw,  Lansing,  Grand  Rapids,  or  Muskegon,  it  would 
be  necessary  to  provide  overnight  and  maintenance  at 
these  points,  which  would  involve  considerable  expense. 
Similarly,  in  scheduling  convenient  morning  departures 
out  of  Detroit,  it  is  necessary  for  Capital  to  originate 
the  flight  at  Chicago  or  Milwaukee  at  an  inconvenient 
early  morning  hour.  It  is  maintained  that  the  through- 
flight  restriction  has  been  largely  responsible  for  the 
lack  of  early  evening  departures  from  New  York  to  De¬ 
troit,  although  such  schedules  are  desirable  in  short-haul 
operations,  which  characterize  much  of  Capital’s  service. 

Capital  estimates  that,  upon  the  removal  of  its  New 
York-Detroit  restrictions,  it  will  participate  in  24.24% 
of  the  regular-fare  passenger  traffic.  It  is  presently 
carrying  about  5%  of  this  business  and  it  estimates  that 
its  new  nonstop  service  will  generate  a  5%  increase  in 
the  traffic,  which  will  leave  only  14.24%  of  the  traffic 
that  will  be  diverted  from  existing  carriers.  It  points 
out  that,  on  the  basis  of  traffic  carried  by  American  and 
Northwest  in  1952,  the  actual  diversion  by  Capital  from 
these  carriers  would  amount  to  only  about  0.5%  of 

10626  American’s  passenger  revenues  and  only  0.8%  of 
Northwest’s  domestic  passenger  revenues.  With 

respect  to  coach  traffic,  Capital  is  presently  carrying 
about  16,000  such  passengers  per  year  on  its  restricted 
service  between  New  York  and  Detroit  and  its  anticipates 
that  the  nonstop  coach  service  would  develop  an  addi¬ 
tional  10%.  On  this  basis,  the  applicant  estimates  little 
or  no  diversion  of  coach  traffic  from  other  carriers.  In 
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view  of  United’s  nominal  participation  in  this  market,  it 
is  not  anticipated  that  any  traffic  of  consequence  will  be 
diverted  from  that  carrier.  It  is  Capital’s  position  that 
the  small  amount  of  diversion  from  American  and  North¬ 
west  is  far  outweighed  by  the  improvement  in  service 
w’hieh  it  wrill  be  able  to  offer  to  the  public. 

New  York-Chicago  Restriction.  The  applicant’s  certif¬ 
icate  for  Route  No.  14  presently  authorizes  service  be¬ 
tween  the  terminal  points  New’  York  and  Chicago,  subject 
to  the  restriction  that  a  minimum  of  two  intermediate 
points  shall  be  served  on  each  flight.  Of  the  four  carriers 
certificated  to  operate  New’  York-Chicago  service,  Capital 
is  the  only  carrier  operating  under  restriction.  Ameri¬ 
can,  United,  and  TWA  are  authorized  to  operate  on  an 
unrestricted  basis.  Capital  takes  the  position  that  this 
restriction  should  be  lifted  and  maintains  that  the  volume 
of  service  provided  by  American,  United,  and  TWA  on 
this  route  has  not  maintained  pace  with  the  growth  of 
the  traffic  and  that  there  is  a  need  for  additional  service, 
which  can  and  should  be  provided  by  Capital.  It  points 
to  the  Board’s  decision  in  the  Chicago-Milwaukee-New 
York  Service  Case,  supra,  w’here  Capital  wras  first 
10627  extended  into  New’  York  and  in  which  the  Board 
recognized  that  the  carrier  would  be  able  to  offer 
a  New  York-Chicago  service  via  Pittsburgh  and  Detroit. 
This  service  w*as  inaugurated  in  1945  and  even  with  the 
restriction  requiring  tw’o  intermediate  stops,  the  carrier 
was  reasonably  successful  in  penetrating  this  market, 
having  carried,  in  September  1946,  a  total  of  2,122  New’ 
York-Chicago  passengers.  In  the  first  decision  in  the 
Middle  Atkmtic  Area  Case ,  9  C.A.B.  131  (194S),  the 
Board  modified  Capital’s  restriction  so  as  to  authorize 
it  to  conduct  a  one-stop  service  via  Pittsburgh.  On  sub¬ 
sequent  reconsideration  of  this  decision  some  six  months 
later,8  the  Board  rescinded  the  New  York-Chicago  one- 


8  Middle  Atlantic  Area  Case,  9  C.A.B.  453. 


161 


stop  service  previously  awarded  to  Capital  and  instituted 
an  investigation  known  as  the  Milwaukee-Chicago-New 
York  Restriction  Case,  11  C.A.B.  310,  to  determine 
whether  Capital’s  Route  No.  14  should  be  extended  to 
New  York  on  an  unrestricted  basis  or  on  a  one-stop 
basis.  At  the  same  time,  Capital  was  granted  an  exemp¬ 
tion  authorizing  it  to  continue  the  New  York-Chicago 
one-stop  service  via  Pittsburgh.9  The  Board’s  decision 
in  the  restriction  case,  issued  in  1950,  extended  Capital’s 
Route  No.  14  from  Pittsburgh  to  New  York,  but  restored 
the  twTo-stop  restriction  under  which  Capital  presently 
operates  between  Chicago  and  New  York. 


Prior  to  this  decision,  Capital,  in  the  latter  part  of 
194S,  was  the  first  certificated  carrier  to  inaugu- 
10628  rate  a  coach  service  between  New  York  and  Chi¬ 


cago.  This  was  a  one-stop  service  operating  via 
Pittsburgh  and  met  with  almost  immediate  success.  In 
the  first  year,  Capital  carried  approximately  30,000  coach 
passengers  on  this  operation.  Shortly  thereafter,  TWA 
and  American  also  commenced  coach  service  between 


New  York  and  Chicago  and,  in  September  1951,  United 
added  itself  as  a  fourth  carrier  operating  coach  sched¬ 
ules  between  these  cities.  In  the  12-month  period  ended 
June  30,  1950,  the  period  .just  prior  to  the  time  the  Board 
reinstituted  the  two-stop  restriction  on  Capital,  the  car¬ 
rier  hauled  25,000  New  York-Chicago  coach  passengers 
via  Pittsburgh,  although  during  parts  of  this  period 
TWA  and  American  had  also  operated  coach  services. 
The  reimposition  of  the  two-stop  restriction  had  the  ef¬ 
fect  of  eliminating  Capital  as  a  substantial  competitor 
in  the  New  York-Chicago  market.  The  following  table 
shows  the  volume  of  both  regular-fare  and  coach  traffic 
from  March  1949,  shortly  after  Capital  first  inaugurated 
a  scheduled  coach  service,  through  September  1952,  after 


9  Order  Serial  No.  E-1905,  dated  August  27,  1948. 


it  was  required  to  operate  a  two-stop  service  in  compe¬ 
tition  with  American’s,  TWA’s,  and  United’s  nonstop 
service : 


New  York-Chicago  Traffic  Record 

Number  of  Passengers  Carried  by: 


Survey  Period 

American 

TWA 

United 

Capital 

Total 

March  1949 

6,773 

4,948 

6,331 

3,330* 

21,540 

September  1949 

9,907 

6,284 

7,512 

2,355* 

26,301 

March  1950 

6,088 

6,920 

6,759 

1,821* 

21,956 

September  1950 

12,012 

8,050 

8,431 

1,700 

30,696 

March  1952 

18,257 

6,077 

6,995 

145 

31,883 

September  1952  1 

24,002 

9,177 

11,773 

627 

46,130 

1  2  weeks  x  2.09 

*  Period  of  Capital’s  one-stop  operation  under  provisions  of 
Exemption  Order.  (Serial  No.  E-1905) 


10629  From  a  high  of  25,000  local  passengers  carried 
in  the  12-month  period  ended  June  30,  1950,  on  the 
formerly  authorized  one-stop  service,  Capital’s  traffic  de¬ 
creased  to  14,470  in  the  following  12-month  period  and 
to  4,690  passengers  in  the  12-month  period  ended  June 
30,  1952.  Capital  maintains  that,  although  it  pioneered 
the  New  York-Chicago  coach  market,  its  two-stop  restric¬ 
tion  left  it  unable  to  compete  effectively  with  the  non¬ 
stop  coach  frequencies  offered  by  American,  TWA,  and 
United.  Despite  the  time  inconvenience  and  the  circuity 
imposed  by  the  two-stop  restriction,  Capital  maintains 
that  by  aggressive  selling  it  has  been  able  to  participate, 
at  least  to  some  degree,  in  this  market.  In  support 
thereof,  it  points  out  that,  in  the  12-month  period  ended 
June  30,  1953,  it  carried  5,150  coach  passengers  and  1,060 
regular-fare  passengers,  or  a  total  of  6,210  passengers  in 
this  market.  In  addition  to  the  disadvantages  it  en¬ 
counters  in  endeavoring  to  compete  with  the  certificated 
nonstop  carriers  between  New  York  and  Chicago,  Capital 
also  maintains  that  there  is  a  tremendous  number  of  non¬ 
stop  flights  operated  by  the  large  irregular  carriers  be¬ 
tween  New  York  and  Chicago,  which  also  have  the  effect 
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of  precluding  effective  competition  by  Capital,  although 
it  is  certificated  to  render  service  between  these  two 
cities.  As  an  example,  it  cites  that  in  September  1952 
the  North  American  Group  alone  carried  a  total  of  2,900 
passengers  between  New  York  and  Chicago. 

Capital  maintains  that  when  the  Board  reinstituted  the 
two-stop  restriction  it  relied  on  a  volume  of  traffic  and 
service  available  which  could  not  be  considered 
10630  controlling  at  the  present  time,  in  view  of  the  tre¬ 
mendous  growth  of  the  New  York-Chicago  market 
and  the  fact  that  the  existing  nonstop  unrestricted  car¬ 
riers  have  failed  to  increase  their  services  proportion¬ 
ately.  In  this  respect  it  points  out  that  traffic  data  for 
the  March  and  September  survey  periods  in  1952,  ex¬ 
tended  to  an  annual  basis,  show  that  there  were  46S,078 
passengers  carried  between  New  York  and  Chicago  in 
1952,  or  nearly  twice  the  volume  which  the  Board  relied 
upon  just  two  years  previously  in  its  decision  in  the 
Milwaukee-Chicago-New  York  Restriction  Case,  supra. 
This  traffic  represented  338,888,000  passenger  miles.  Di¬ 
vided  equally  among  American,  United,  and  TWA,  this 
volume  would  allow  for  an  average  carrier  availability 
of  156,024  passengers  and  112,961,000  passenger  miles. 
Capital  contends  that,  if  it  were  added  as  a  fourth  oper¬ 
ator  in  this  market,  the  average  carrier  availability  would 
be  reduced  to  117,020  passengers  and  84,722,000  passen¬ 
ger  miles,  which  is  a  much  greater  volume  than  is  avail¬ 
able  to  any  carrier  in  the  New  York-Chicago  area,  with 
the  sole  exception  of  American’s  traffic  availability  in 
terms  of  passengers  in  the  New  York-Buffalo  market. 
In  further  support  of  its  position.  Capital  shows  that  in 
the  Washington-Chicago  market,  Capital  has  nonstop  au¬ 
thority  in  addition  to  American,  TWA,  and  United,  al¬ 
though  this  market  is  much  smaller  than  the  New  York- 
Chicago  traffic  which  is  served  by  only  three  nonstop 
carriers.  The  following  table  illustrates  the  greater  traf- 
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fic  importance  of  the  latter  market  as  compared  with 
traffic  moving  between  Washington  and  Chicago: 

10631 


Washington-Chicago 
New  York-Chicago 


Number  of  Passengers 
March  Sept.  Average  Average  per 

1952  1952  Month  Carrier 

8,280  10,520  9,400  2,350 

31,883  46,130  39,007  13,002 


With  respect  to  the  question  of  the  adequacy  of  exist¬ 
ing  nonstop  service,  Capital  submitted  an  exhibit  showing 
that,  in  September  1952,  the  passenger  load  factor  on  all 
nonstop  flights  operated  by  American,  TWA,  and  United 
averaged  S3%.  While  the  same  figure  for  March  1952 
declined  to  65.9%,  Capital  maintains  that  this  was  due 
not  only  to  the  normal  seasonal  decline  but  to  a  series 
of  unfortunate  accidents  at  Newark  which  tended  to 
have  a  depressing  effect  on  load  factors  generally.  An¬ 
other  exhibit  shows  that  the  coach  load  factors  of  Amer¬ 
ican,  United,  and  TWA,  in  September  1952,  averaged 
84.8%  and,  in  March  1952,  averaged  69.2%.  The  follow¬ 
ing  table  illustrates  the  load  factors  on  the  schedules 
operated  by  American,  TWA,  and  United  between  New 
Y"ork  and  Chicago  in  March  and  September  1952  as  com¬ 
pared  with  their  system  load  factors: 


New  York-Chicago 

Average  Passenger  Load  Factor 

Nonstop  Flights 

March  1952 

September  1952 

American 

All  flights 

71.3% 

84.6% 

Coach 

79.1% 

87.3% 

AAL  System 

69.0% 

77.4% 

TWA 

All  flights 

61.5% 

80.5% 

Coach 

65.5% 

84.5% 

TWA  System 

71.0% 

79.8% 

United 

All  flights 

62.1% 

83.3% 

Coach 

67.1% 

81.7% 

UAL  System 

67.0  %> 

79.9% 
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10632  The  load  factors  for  the  periods  indicated  are 
not  contradicted  by  American  or  United.  TWA 

contends,  however,  that  through  the  practice  of  issuing 
company  bulletins  as  instructions  to  sales  personnel,  it 
makes  more  seats  available  on  its  New  York-Chicago 
nonstops  than  are  contained  in  its  reports  to  the  Board 
as  the  standard  availability.  It  does  not  appear  from  the 
evidence  that  the  additional  seats  that  would  be  made 
available  through  this  practice  would  be  so  substantial 
as  to  require  a  very  radical  downward  revision  in  Cap¬ 
ital's  calculations  of  TWA’s  load  factors. 

Data  for  selected  periods  in  1948  were  submitted  by 
American,  United,  and  TWA,  tending  to  show  that  the 
high  load  factors  existing  in  March  and  September  of 
1952  were  declining.  An  exhibit  submitted  by  American 
shows  that,  for  September  1953,  its  average  load  factor 
on  New  York-Chicago  nonstop  flights  was  73.5%.  United 
submitted  an  exhibit  showing  that,  from  the  period  Au¬ 
gust  2  through  August  29,  1953,  its  average  load  factor 
over  the  same  segment  was  65.3%,  while  an  exhibit  by 
TWA  disclosed  that  its  load  factor  in  March  1953  in¬ 
creased  to  60.3%  as  against  56.6%  for  the  same  period 
in  1952.  In  September  1953,  TWA’s  load  factor  was 
66.6%.  It  is  Capital’s  position  that,  of  the  three  non¬ 
stop  carriers,  only  American  has  provided  schedules 
tuned  to  meet  the  needs  of  the  local  traffic  between  New 
York  and  Chicago,  whereas  TWA  and  United  have  served 
the  local  traffic  primarly  on  through  schedules.  In  this 
connection  it  points  out  that,  of  the  84  daily  flights  oper¬ 
ated  between  New  York  and  Chicago  by  the  three 

10633  nonstop  carriers,  American  operated  15  local 
flights,  whereas  United  operated  only  5  and  TWA 

operated  no  local  flights.  The  remaining  64  flights,  or 
76.2%  of  the  total,  served  the  New  York-Chicago  market 
on  through  flights  only. 


166 


That  the  existing  nonstop  service  is  inadequate  may  be 
illustrated,  Capital  maintains,  by  the  fact  that  despite 
its  two-stop  service,  it  is  carrying  more  than  6,000  New 
York-Chicago  passengers  per  year.  This  factor,  supple¬ 
mented  by  evidence  submitted  with  respect  to  the  North 
American  Group  applicant  showing  that,  as  an  irregular 
carrier,  it  operated,  in  September  1952,  130  New  York- 
Chicago  flights  as  part  of  a  transcontinental  operation 
and  carried  2,757  New  York-Chicago  passengers  with  load 
factors  on  this  segment  averaging  86.4%  westbound  and 
74.7%  eastbound,  establishes,  in  Capital’s  opinion,  that 
the  existing  service  is  inadequate  to  support  the  traffic 
needs. 

If  the  two-stop  restriction  is  lifted  Capital  proposes  to 
operate  four  westbound  and  four  eastbound  schedules 
daily,  one  of  which  will  be  a  coach  off-peak  schedule  de¬ 
parting  at  11:30  p.m. ;  of  the  three  remaining  schedules, 
one  would  depart  from  each  terminal  at  S:00  a.m.,  one  at 
12:00  Noon,  and  one  at  5:00  p.m.  It  is  maintained  that 
this  proposed  schedule  pattern  is  perfectly  timed  so  as 
to  meet  the  needs  of  the  traveling  public. 

Capital’s  traffic  estimate  shows  that,  as  of  1953,  the 
New  York-Chicago  market  accounted  for  471,032  regular- 
fare  passengers.  Capital  forecasts  that  it  would  divert 
12.24%  of  this  traffic,  or  57,654  passengers.  Assuming 
that  all  of  this  traffic  was  diverted  from  American, 

10634  United,  and  TWA,  and  that  there  w~ould  be  no 
newly  generated  traffic,  Capital  asserts  that  the 
resulting  diversion  ■would  amount  to  only  a  fraction  of 
1%  of  those  carriers’  domestic  revenues.  The  reasonable¬ 
ness  of  this  estimate,  Capital  maintains,  is  apparent  t 

when  it  is  noted  that  TWA  forecast  that  Capital  would 
divert  only  10%  of  the  New  York-Chicago  regular-fare 
traffic.  The  record  shows  that  Capital  has  been  carrying 
somewhat  in  excess  of  5,000  New  York-Chicago  coach 
passengers  annually.  The  applicant  estimates  that  this 
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figure  will  increase  to  23,000  passengers  if  granted  non¬ 
stop  rights.  While  TWA  maintains  that  5%  of  this  coach 
traffic  would  be  diverted,  Capital  contends  that  the  in¬ 
creased  traffic  it  will  carry  will  be  newly  generated  and, 
more  than  likely,  will  be  diverted  from  the  irregular 
carriers  rather  than  from  the  certificated  carriers. 

The  carrier  estimates  that  the  removal  of  Route  No. 
14  restrictions,  both  "with  respect  to  the  New  York-Chi- 
cago  nonstop  and  as  they  involve  service  at  Detroit, 
would  cause  to  be  developed  69,354,000  passenger  miles 
at  regular  fare  and  25,124,000  passenger  miles  at  coach 
fare,  or  a  total  of  94,478,000  revenue  passenger  miles. 
Operating  revenues  from  the  additional  passenger  service 
is  estimated  at  $5,324,227  which,  when  added  to  addi¬ 
tional  revenues  to  be  derived  from  mail,  express,  freight, 
and  excess  baggage,  totals  $5,913,223.  Aircraft  operating 
expenses  to  be  incurred  if  the  restrictions  on  Route  No. 
14  are  removed  wTould  total  $3,551,265,  while  ground  and 
indirect  expenses  v^ould  amount  to  $1,378,435.  Thus, 
total  operating  expenses  are  estimated  at  $4,929,700. 
10635  From  these  estimates  it  may  be  seen  that  the  re¬ 
moval  of  the  restrictions  as  sought  in  this  case 
by  Capital  would  result  in  additional  net  operating  in¬ 
come  to  the  carrier  approaching  $1,000,000. 

Proposed  Buffalo ,  Rochester,  and  Syracuse  Service.  In 
Docket  No.  1013,  Capital  proposes  to  extend  Route  No. 
14  from  Detroit  to  New  York/Newark  via  Buffalo, 
Rochester,  and  Syracuse.  Capital  presently  serves  Buf¬ 
falo  as  a  terminal  point  on  Route  No.  46  which  operates 
to  the  terminal  point  Pittsburgh  via  Erie.  Buffalo  is 
also  served  as  a  terminal  point  on  Route  No.  34  via  a 
number  of  intermediate  points  to  the  co-terminals  Wash¬ 
ington  and  Philadelphia.  Capital  has  been  authorized  to 
serve  Buffalo  since  1937.  Rochester  is  also  served  as  an 
intermediate  point  by  Capital  on  Route  No.  34  with  ter¬ 
minals  in  Buffalo,  Philadelphia,  and  Washington.  Serv- 
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ice  to  Rochester  was  first  inaugurated  by  Capital  in  1945. 
A  total  of  5S3  new  route  miles  is  involved  in  this  pro¬ 
posal;  since  Capital  is  presently  certificated  between  Buf¬ 
falo  and  Rochester,  unduplicated  system  route  mileage 
amounts  to  528  miles. 

Favorable  action  on  this  application  would  enable  Cap¬ 
ital  to  provide  service  between  New  York  and  Chicago 
directly  competitive  with  service  presently  offered  by 
American  over  its  Route  No.  7.  It  is  Capital’s  position 
that  the  service  it  proposes  will  integrate  perfectly  with 
its  present  system  operations.  It  is  contended  that  the 
addition  of  these  substantial  markets  will  greatly 
strengthen  Capital,  and  will  not  injure  American  or  Mo¬ 
hawk  Airlines,  the  local  service  carrier.  Since  Capital 
presently  serves  all  of  the  cities  involved  except 
10636  Syracuse,  it  will  be  in  position  to  inaugurate  the 
service  at  minimum  cost.  Under  this  proposal  Cap¬ 
ital  would  be  able  to  provide  first  one-carrier  service 
between  Buffalo,  Syracuse,  and  Rochester,  on  the  one 
hand,  and  cities  on  Route  No.  14  served  by  Capital  on 
the  other,  accounting  for  1,391  passengers  in  the  March 
1952  and  1,659  passengers  in  the  September  1952  surveys. 
Capital  would  provide  first  competitive  service  between 
Buffalo,  Syracuse,  and  Rochester,  on  the  one  hand,  and 
New  York,  Detroit,  and  Chicago,  on  the  other,  for  24,612 
and  38,828  passengers  in  the  March  and  September  1952 
surveys,  respectively.  These  figures,  extended  to  an  an¬ 
nual  basis,  show  that  Capital  would  be  able  to  furnish 
a  first  one-carrier  service  to  a  total  of  18,300  passengers 
and  first  competitive  service  to  a  total  of  380,640  passen¬ 
gers,  or  a  grand  total  of  39S.940  passengers  based  on  the 
traffic  movement  in  1952.  Buffalo  accounted  for  the 
larger  volume  of  this  traffic.  The  following  table  serves 
to  illustrate  the  number  of  passengers  in  the  1952  sur¬ 
veys  who  would  have  received  a  first  one-carrier  service 
and  those  that  would  have  received  a  first  competitive 
service  at  Buffalo,  Rochester,  and  Syracuse: 
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Buffalo  Rochester  Syracuse 
1952  1952  1952 

March  Sept.  March  Sept.  March  Sept. 

First  One-carrier  Service  594  793  371  401  426  465 

First  Competitive  Service  12,242  19,330  5,022  8,369  7,348  11,129 

Total  12,836  20,123  5,393  8,770  7,774  11,594 

Capital  maintains  that  its  application  will  benefit  more 
passengers  'with  first  one-carrier  service  than  will 
10637  United,  Colonial,  or  National,  which  are  also  ap¬ 
plicants  to  serve  'these  cities.  It  points  out  that 
within  the  New  York-Chicago  area  Capital  offers  first 
one-carrier  service  to  710  passengers  as  compared  with 
107  for  United  and  54  for  Colonial.  To  cities  outside  of 
the  New’  York-Chicago  area,  Capital  wrould  offer  first 
one-carrier  service  to  an  additional  774  passengers,  while 
United  would  serve  1,170  passengers  and  Colonial  only 
92.  In  comparing  the  totals,  Capital  shows  that  its  pro¬ 
posal  wmuld  benefit  1,484  passengers  to  receive  a  first 
one-carrier  service  as  against  United’s  1,277  passengers 
and  Colonial’s  146.  National  would  offer  no  first  one- 
carrier  service  from  Buffalo  to  cities  either  within  or 
outside  of  the  New  York-Chicago  area. 

In  the  matter  of  first  competitive  service,  Capital’s 
application  would  benefit  24,612  passengers  as  against 
12,934  for  National.  Colonial  and  United,  however,  ex¬ 
ceed  Capital  in  the  numbers  of  passengers  who  would 
be  benefited  by  a  first  competitive  service,  Colonial  bene¬ 
fiting  27,904  passengers  while  United  would  benefit  27,371. 
The  difference  with  respect  to  Colonial  and  United,  Cap¬ 
ital  contends,  is  due  to  the  fact  that  both  of  these  car¬ 
riers  are  also  proposing  service  to  Cleveland  as  wrell  as 
to  Detroit.  In  further  support  of  its  position,  Capital 
points  out  that  the  Buffalo-New  York  and  Syracuse-New 
York  markets  are  the  largest  in  the  country  without  a 
choice  of  carriers.  In  terms  of  passengers,  the  Buffalo- 
New’  York  market  ranked  18th  with  a  total  of  8,276  pas¬ 
sengers  in  March  1952  and  the  Syracuse-New  York  mar- 
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ket  ranged  25th  with  6,070  passengers  in  the  like 

10638  period.  Both  of  these  markets  were  limited  to  the 
services  offered  by  American.  Also,  in  terms  of 

passengers,  Buffalo,  Syracuse,  and  Rochester,  ranking 
11th,  13th,  and  ISth,  respectively,  were  New  York’s  larg¬ 
est  markets  in  March  1952  without  a  choice  of  through 
carriers.  Out  of  the  first  20  metropolitan  areas  based 
on  population,  Buffalo  ranked  14th  and,  with  the  excep¬ 
tion  of  Kansas  City  which  ranked  17th,  it  was  the  only 
metropolitan  area  in  the  country  without  a  choice  of 
through  carriers  to  New  York.  The  evidence  shows  that 
all  three  of  these  cities  are  substantial  air  traffic  gen¬ 
erating  points.  In  March  1952,  Buffalo  ranked  21st  in 
passengers  generated  and  27th  in  passenger  miles  oper¬ 
ated,  while  Syracuse’s  rank  in  these  categories  was  40th 
and  54th,  respectively,  and  Rochester’s  45th  and  50th, 
respectively. 

If  its  application  is  granted,  Capital  proposes  service 
with  Constellation  and  DC-4  or  newer-type  equipment. 
In  its  first  year  of  operations,  Capital  proposes  nine 
westbound  and  nine  eastbound  schedules,  including  one 
round-trip  off-peak  coach  service.  These  schedules  would 
operate  at  convenient  hours  throughout  the  day  and 
would  include  six  nonstop  flights  between  New  York  and 
Buffalo,  four  of  which  would  be  turn-arounds.  One 
schedule  would  terminate  and  one  originate  at  Detroit 
in  the  event  the  Board  removes  Capital’s  Detroit  through- 
flight  restriction  as  is  requested  in  another  application 
in  this  proceeding.  Capital  points  out  that  its  proposal 
would  involve  first  aircoach  service  between  Buffalo, 
Rochester,  and  Syracuse  and  the  major  cities  of  New 
York,  Detroit,  Chicago,  Milwaukee,  and  Minne- 

10639  apolis-St.  Paul.  It  maintains  that  American  has 
neglected  these  cities  insofar  as  coach  service  is 

concerned  and  points  to  the  fact  that  it  was  only  in 
August  1953  that  American  offered  any  coach  service  to 

o  v 
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Buffalo,  and  that  on  a  schedule  operating  between  Boston 
and  Chicago. 

As  an  added  indication  that  competition,  particularly 
in  the  New  York-Buffalo  market,  is  needed,  Capital  points 
to  the  fact  that  this  market,  prior  to  World  War  II,  was 
stronger  in  the  number  of  passengers  generated  than 
either  the  New  York-Pittsburgh  or  the  New  York-Cleve- 
land  markets.  However,  when  Capital  was  certificated  to 
compete  with  TWA  between  New  York  and  Pitsburgh  in 
1945,  traffic  on  that  route  moved  substantially  ahead  of 
American’s  New  York-Buffalo  noncompetitive  service  and 
has  maintained  this  position  up  to  the  present  time.  The 
smaller  New  York-Cleveland  market  also  made  substan¬ 
tial  advances  subsequent  to  the  time  Capital  began  to 
compete  on  a  nonstop  basis  with  United  for  this  traffic 
and  at  the  present  time  the  New  York-Cleveland  market 
has  increased  in  size  so  that  it  about  equals  the  noncom¬ 
petitive  New  York-Buffalo  market. 

On  the  basis  of  its  proposed  schedules,  Capital  esti¬ 
mates  that  it  will  develop  in  additional  passenger  traffic 
in  regular-fare  services  63,188,000  revenue  passenger 
miles  and  in  coach  services  20,535,000  revenue  passenger 
miles,  or  a  total  of  83,723,000  revenue  passenger  miles. 
In  addition,  it  estimates  it  will  realize  a  total  of  9,366,000 
in  addition  al  revenue  ton-miles.  Operating  revenues  are 
estimated  at  $5,269,000,  including  $4,750,000  in  pas- 
10640  senger  revenues.  Aircraft  operating  expenses  are 
estimated  at  $2,642,978,  while  ground  and  indirect 
expenses  are  estimated  at  $1,826,353,  or  a  total  operating 
expense  of  $4,469,331,  resulting  in  additional  net  operat¬ 
ing  income  of  about  $800,000  per  year. 

Capital  estimates  that  it  will  divert  from  other  carriers 
a  total  of  116,775  passengers  or  35.787,000  passenger 
miles  if  granted  the  authority  it  seeks.  By  far  the  larger 
part  of  this  traffic  would  be  diverted  from  American  be- 
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tween  New  York-Buff  alo,  New  York-Rochester,  and  New 
York-Svracuse.  The  great  majority  of  the  remaining 
traffic  would  also  be  diverted  from  American,  between 
such  points  as  Buffalo,  Syracuse,  and  Rochester,  on  the 
one  hand,  and  Detroit  and  Chicago,  on  the  other.  It  is 
Capital’s  position  that  at  most  the  total  diversion  would 
result  in  a  loss  by  American  of  only  about  1.3%  of  that 
carrier’s  domestic  revenues.  While  Capital  recognizes 
that  it  might  also  divert  some  traffic  from  Mohawk,  it 
maintains  that  the  volume  is  too  insignificant  to  consider. 
In  this  connection,  the  carrier  points  out  that  in  Septem¬ 
ber  1952  Mohawk  carried  only  two  passengers  out  of  the 
9,106  moving  between  New  York  and  Syracuse,  and  that 
it  carried  only  SO  of  the  6,294  passengers  traveling  be¬ 
tween  New  York  and  Rochester,  while  the  local  Buffalo- 
Syracuse  and  Rochester-Syracuse  markets  accounted  for 
only  74  of  Mohawk’s  passengers  in  that  period. 

PhUudedphia  Service.  In  Docket  No.  6120,  Capital  pro¬ 
poses  to  include  Philadelphia  as  an  intermediate  point  (a) 
on  Route  No.  14  between  New  York/Newark  and  Pitts¬ 
burgh,  and  (b)  on  Route  No.  55  between  New 
10641  York/Newark  and  Harrisburg.  Total  new  route 
mileage  involved  in  the  proposed  amendment  to 
Route  No.  14  is  347  miles.  Additional  new  mileage  on 
the  proposed  Route  No.  55  amendment  totals  170  miles. 
Capital  is  presently  certificated  to  serve  New  York/New¬ 
ark  on  Routes  Nos.  14  and  55,  Philadelphia  on  Route  No. 
34,  and  the  Pittsburgh-Harrisburg  segment  on  Route  No. 
55. 

Capital  maintains  that  the  effect  of  this  application 
would  be  to  close  the  system  gaps  existing  between  Har¬ 
risburg  and  Philadelphia  and  between  Philadelphia  and 
New  York/Newark,  which  would  involve  unduplicated  sys¬ 
tem  mileage  of  only  170  miles  The  carrier  maintains 
that,  although  it  is  already  serving  Philadelphia,  its  route 
structure  places  the  city  in  virtual  isolation  from  the  rest 


of  its  system.  It  points  out  that  at  the  present  time  Cap¬ 
ital’s  markets  at  Philadelphia  are  restricted  to  the  fol¬ 
lowing  five  destinations:  Reading,  Williamsport,  Elmira/ 
Corning,  Rochester,  and  Buffalo.  With  a  closing  of  the 
Harrisburg-Philadelphia  and  Philadelphia-New  York  gaps, 
Capital  would  be  in  position  to  provide  Philadelphia  with 
service  to  cities  it  serves  to  the  wrnst  and  to  Capital’s 
eastern  terminal,  New  York. 

In  support  of  its  position,  Capital  introduced  an  exhibit 
showing  that  on  the  basis  of  traffic  in  September  1950 
and  March  1952  Pittsburgh,  Detroit,  and  Cleveland  were 
among  Philadelphia’s  largest  air  markets  in  terms  of  pas¬ 
sengers.  In  this  period,  Pittsburgh  ranked  1st;  Detroit, 
4th;  and  Cleveland,  9th.  At  the  same  time,  Philadelphia 
is  the  largest  noncompetitive  market  existing  for  each  of 
these  cities.  The  Philadelphia-Pittsburgh  market 
10642  is  served  by  TWA  on  a  noncompetitive  basis  and 
the  Philadelphia-Cleveland  and  Philadelphia-De- 
troit  markets  are  served  by  United,  also  on  a  noncompeti¬ 
tive  basis.  Capital  argues  that  the  lack  of  competition 
between  these  cities  and  Philadelphia  has  tended  to  re¬ 
tard  the  traffic  growth  and  points  out  that,  between  March 
194S  and  March  1952,  Philadelphia-Pittsburgh  traffic  of 
TWA  increased  only  71%,  whereas  all  Philadelphia  air 
traffic  increased  by  141.7%.  It  is  also  contended  that 
United’s  development  of  traffic  in  its  noncompetitive  Phil¬ 
adelphia  markets  has  also  not  matched  the  over-all  in¬ 
crease  in  air  traffic  experienced  in  Philadelphia.  In  sup¬ 
port  thereof,  Capital  points  out  that  between  March  1948 
and  March  1952  the  increase  in  United’s  Philadelphia- 
Cleveland  traffic  was  only  94%  and  the  Philadelphia-De- 
troit  traffic  was  125%. 

Capital  maintains  that  an  illustration  of  the  underde¬ 
velopment  of  the  traffic  at  Philadelphia  may  be  seen  from 
the  fact  that  in  1951  the  city  generated  only  70.5  passen- 
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gers  per  1,000  population,  whereas  Detroit,  \?hich  ranked 
2d  lowest,  generated  206  passengers  per  1,000  popula¬ 
tion.  Capital  attributes  some  of  this  underdevelopment 
of  traffic  to  the  fact  that  TWA  has  never  provided  any 
coach  service  in  the  Philadelphia-Pittsburgh  market  and 
United  has  not  provided  any  coach  service  in  either  the 
Philadelphia-Cleveland  or  the  Pliiladelphia-Milwaukee 
markets.  Under  its  proposal,  the  applicant  has  indicated 
that  coach  service  would  be  provided  in  all  three  of  these 
markets  and  also  in  the  Philadelphia-Twin  Cities  and 
Philadelphia-Detroit  markets. 

10643  The  March  and  September  1952  traffic  surveys 
showed  that  Capital’s  Philadelphia  proposal  would 
provide  first  one-carrier  service  between  Philadelphia  and 
Route  No.  14  cities  to  a  total  of  1,313  passengers  and 
first  competitive  service  to  a  total  of  22,334  passengers 
and  additional  competitive  service  between  Philadelphia 
and  Chicago  for  10,785  passengers,  or  a  grand  total  of 
34,432  passengers  based  on  traffic  for  those  two  months. 
American,  TWA,  United,  and  North  American  in  addition 
to  Capital  are  also  seeking  new  or  additional  operating 
authority  at  Philadelphia.  An  exhibit  introduced  by  Cap¬ 
ital  shows  that  the  number  of  passengers  which  would 
receive,  under  Capital’s  proposal,  first  one-carrier  service 
plus  first  competitive  service  plus  additional  competitive 
service  to  and  from  cities  within  this  area  totals  15,968 
on  the  basis  of  traffic  data  for  March  1952.  The  number 
of  passengers  to  be  convenienced  by  American’s  proposal 
totals  12,869:  for  North  American,  14,906;  and  for  United 
and  TWA,  4,33S  and  1,664,  respectively.  With  respect  to 
the  total  Philadelphia  traffic,  including  traffic  between  that 
city  and  cities  both  within  and  outside  of  the  area  under 
consideration,  Capital  submitted  data  showing  that  it 
would  be  able  to  offer  first  one-carrier  service  to  6S3  pas¬ 
sengers,  whereas  American  would  convenience  13  passen¬ 
gers  and  North  American,  United,  and  TWA  would  not 
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offer  any  additional  first  one-carrier  service.  The  same 
exhibit  shows  that,  with  respect  to  passengers  moving 
between  Philadelphia  and  cities  within  and  outside  of  the 
area,  a  total  of  16,749  would  receive  first  one-carrier  serv¬ 
ice,  first  competitive  service,  or  additional  competitive 
service  under  Capital’s  proposal,  while,  in  the  case 
10644  of  American,  the  total  would  be  15,094;  under 
North  American’s  proposal,  14,906;  and  under 
United’s  and  TWA’s,  only  4,338  and  1,664  passengers,  re¬ 
spectively. 

To  illustrate  that  it  is  already  handling  a  substantial 
volume  of  Philadelphia  passengers  wTho  travel  between 
that  city  and  other  cities  on  Capital’s  Routes  Nos.  14  and 
55,  the  applicant  introduced  an  exhibit  showing- that  in  a 
three-month  period,  April- June  1953,  it  made  a  total  of 
3,164  interline  reservations  for  passengers  desiring  space 
from  Philadelphia  to  cities  on  Route  No.  14  and  an  addi¬ 
tional  592  interline  reservations  for  passengers  traveling 
to  cities  on  Route  No.  55.  These  passengers  utilized 
another  carrier  to  the  connecting  point  on  Capital’s  sys¬ 
tem  such  as  Pittsburgh  or  Cleveland  and  then  boarded 
Capital  to  their  ultimate  destination.  Inasmuch  as  on-line 
reservations  to  cities  on  Route  No.  34  totaled  only  5,015, 
the  volume  of  off-line  reservations  handled  by  Capital  at 
Philadelphia  accounted  for  about  62%  of  all  reservations 
to  cities  which  Capital  can  now  provide  direct  service  out 
of  Philadelphia. 

For  the  initial  year  of  operation,  Capital  proposes  a 
total  of  eight  round-trip  schedules  which  would  operate  at 
convenient  hours  in  the  day  from  early  morning  through 
the  early  evening.  Two  of  these  schedules  would  utilize 
DC-3  equipment:  two,  Constellation  aircraft;  and  four 
would  employ  DC-4  or  newer- type  equipment.  In  addi¬ 
tion  to  these  regular-fare  schedules,  Capital  proposes  to 
operate  westbound  a  coach  service  leaving  Philadelphia 
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at  11:05  a.m.  and  serving  Pittsburgh,  Cleveland,  Detroit, 
Milwaukee,  and  Minneapolis.  Westbound,  a  coach 

10645  flight  would  leave  Minneapolis  at  10:00  p.m.,  serv¬ 
ing  the  same  cities  and  terminating  in  Philadelphia. 

For  the  Philadelphia-Pittsburgh  market,  which  has  his¬ 
torically  handled  the  largest  number  of  passengers,  Capi¬ 
tal  proposes  a  morning,  mid-day,  and  early  evening  non¬ 
stop  flight  in  each  direction.  Under  this  schedule  pattern 
Capital  maintains  it  will  be  able  to  provide  a  well-rounded 
regional  service  between  Philadelphia  and  the  cities  it 
serves  throughout  this  area. 

The  carrier  estimates  that  its  proposed  Philadelphia 
service  would  generate  71,117,000  passenger  miles,  includ¬ 
ing  53,681,000  regular-fare  passenger  miles  and  17,436,000 
coach  passenger  miles.  Passenger  revenues  accruing  to 
the  carrier  are  estimated  at  $4,036,162  plus  an  additional 
$473,904  to  be  derived  from  mail,  express,  freight,  and 
excess  baggage,  or  a  total  of  $4,509,066  in  operating  rev¬ 
enues.  Aircraft  operating  expenses  are  estimated  at  $2,- 
646,705,  while  ground  and  indirect  expenses  are  estimated 
at  $1,387,590,  or  a  total  operating  expense  of  $4,034,295. 
On  the  basis  of  these  estimates,  Capital  would  receive 
additional  net  operating  income  of  $474,771  annually. 

Under  Capital’s  estimates  its  proposed  Philadelphia 
services  would  divert  from  other  carriers  a  total  of  65,426 
passengers  and  28,848,000  passenger  miles  on  the  basis  of 
the  1952  traffic  surveys.  The  major  route  segments  which 
would  be  affected  are  Philadelphia-Detroit,  where  Capital 
estimates  it  will  divert  19,836  passengers;  Philadelphia- 
Pittsburgh,  with  estimated  diversion  of  11,993  passen¬ 
gers;  and  Philadelphia-Cleveland,  with  11,218  passengers 
estimated  to  be  diverted.  TWA  and  United  are  the 

10646  two  carriers  which  would  be  primarily  affected  by 
favorable  action  on  this  proposal.  However,  Capi¬ 
tal  maintains  that,  at  most,  only  0.7%  of  the  total  do- 


176A 


NEW  YORK -CHICAGO  SERVICE  CASE  -  DOCKET  No.  986  ET  AL 

COLONIAL  AIRLINES.  INC. 

PROPOSAL:  ROUTE  BETWEEN  NEW  YORK  AND  CHICAGO 
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mestic  revenues  of  TWA  and  of  United,  based  on  traffic 
hauled  by  those  carriers  in  1952,  would  be  diverted  and 
that  the  small  amount  of  diversion  could  not  be  consid¬ 
ered  as  harmful  to  the  economic  stability  of  either  United 
or  TWA. 

10647  Colonial  Airlines,  Inc. 

Colonial’s  domestic  route  system  is  composed  of  two 
routes,  one  extending  between  New  York  and  Montreal 
and  Ottawa  via  Albany  and  other  intermediate  points  in 
New  York  and  Vermont,  and  the  other  extending  between 
Washington  and  Ottawa  and  Montreal  via  intermediate 
points  in  Maryland,  eastern  Pennsylvania,  and  central 
New  York,  including  Binghamton  and  Syracuse.  It  also 
operates  an  international  route  to  Bermuda  with  terminal 
points  at  New  York  and  Washington. 

New  York-Chicago  via  Intermediate  Cities — Colonial’s 
proposal  in  this  proceeding  is  for  an  -extension  of  its 
route  system  westward  from  New  York  to  Chicago  with 
Syracuse,  Rochester,  Buffalo,  and  Detroit  suggested  as 
intermediate  points.10  Colonial  also  suggested  the  possi¬ 
bility  of  terminating  the  westward  extension  at  Buffalo 
and  submitted  data  indicating  what  the  operating  results 
would  be  under  both  plans.  However,  it  urges  the  Board 
to  grant  the  entire  extension,  that  is,  to  Chicago;  and  it 
contends  that  this  extension  will  allow  it  to  provide  the 
maximum  of  needed  service  and  permit  it  to  achieve  a 
higher  degree  of  self-sufficiency.  The  data  with  respect 
to  a  cutoff  at  Buffalo  was  submitted,  not  as  if  in  support 
of  an  alternative  proposal,  but  only  in  the  event  that  the 
Board  should  deny  the  Chicago  proposal.  Colonial  refers 


10  The  application  also  included  Scranton-Wilkes-Barre,  Bing¬ 
hamton,  Erie,  and  Cleveland.  However,  Colonial  offered  no  proof 
as  to  these  cities  and  they  are  not  included  in  its  operational 
plans. 
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to  the  Buffalo  cutoff  as  a  “second  best”  plan. 

10649  Colonial’s  operating  plans  call  for  the  use  of 
DC-4  equipment,  at  least  during  the  initial  phases, 

in  a  schedule  pattern  that  would  consist  of  eight  round 
trips  a  day.  One  of  the  flights  would  be  operated  in  an 
off-peak  coach  service  stopping  at  each  of  the  points  pro¬ 
posed  for  service.  Two  other  flights  would  operate  over 
the  whole  route,  that  is  between  New  York  and  Chicago, 
with  one  of  these  stopping  at  all  points  and  the  other 
omitting  the  Detroit  stop.  Of  the  remaining  five  flights, 
one  would  operate  only  between  New  York  and  Syracuse, 
while  the  other  four  would  not  go  west  of  Buffalo.  Two 
of  these  would  provide  nonstop  New  York-Buffalo  serv¬ 
ice,  while  the  other  two  would  make  stops  at  Rochester. 
In  the  event  the  route  extension  is  terminated  at  Buffalo, 
a  similar  schedule  pattern  of  eight  round  trips  per  day 
would  be  operated,  the  only  change  being  in  the  elimina¬ 
tion  of  flights  beyond  Buffalo  to  Chicago. 

The  operating  results  anticipated  by  Colonial  were  as¬ 
certained  by  assuming  that  its  plan  was  in  operation  dur¬ 
ing  1952  and  the  first  six  months  of  1953.  It  submitted 
constructed  results  for  the  year  ended  December  31,  1952, 
and  also  for  a  year  ended  June  30,  1953,  for  both  a  Chi¬ 
cago  and  a  Buffalo  extension.  The  results  as  constructed 
for  the  year  ended  June  30,  1953,  for  a  Chicago  extension 
indicate  total  revenue  of  $5,167,000  and  expenses  of  $3,- 
996,000,  of  which  $2,254,000  is  direct  flight  cost.  On  this 
basis  Colonial  would  derive  a  net  profit  of  $1,171,000. 

The  number  of  passengers  that  would  produce  the  indi¬ 
cated  passenger  revenue  was  arrived  at  by  using  data 
from  the  1952  traffic  surveys  as  a  basis,  expanding  the 
result  for  the  survey  months  to  a  yearly  period  and 

10650  making  certain  other  adjustments.  These  included 
increasing  the  amount  of  traffic  indicated  by  the 

surveys  for  the  New  York-Syracuse-New’  York-Rochester 
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and  New  York-Buffalo  segments  to  compensate  for  the 
depressing  effects  of  a  series  of  aircraft  accidents  in  the 
vicinity  of  New  York  during  1952.  On  the  other  hand,  the 
indicated  traffic  for  the  Detroit-Chicago  segment  was  ad¬ 
justed  downward  to  compensate  for  the  fact  that  three 
carriers  already  compete  on  this  segment.  The  totals 
thus  arrived  at  were  further  increased  by  varying  per¬ 
centages  to  reflect  the  results  of  the  added  seats  which 
would  result  from  the  Colonial  proposals.  Allowances, 
generally  on  the  order  of  30  percent,  were  made  to  ac¬ 
count  for  that  traffic  which  would  be  diverted  by  the  Co¬ 
lonial  proposal  and,  finally,  an  estimate  of  Colonial’s 
share  in  the  final  figure  was  made  for  each  route  segment. 
This  participation  percentage  for  Colonial  varied  from 
7.7  percent  with  respect  to  the  Detroit-Chicago  segment 
to  52.8  percent  on  the  New  York-Rochester  segment.  The 
participation  percentage  assigned  to  Colonial  is  based  on 
its  contribution  in  available  seats  over  the  various  seg¬ 
ments.  However,  it  did  not  include  participation  in  the 
movement  of  passengers  between  New  York  and  Detroit 
or  between  New  York  and  Chicago  because  of  the  already 
highly  competitive  situation  now  existing  for  this  traffic. 

The  direct  operating  expenses  reflect  the  application  to 
the  schedule  pattern  of  hourly  costs  for  flying  operations 
and  for  the  direct  maintenance  of  flight  equipment  expe¬ 
rienced  by  Colonial  during  the  12  months  ended  June  30, 
1953.  The  charges  for  the  depreciation  of  flight  equip¬ 
ment  are  the  amounts  assigned  for  the  depreciation  of 
three  DC-4  aircraft  over  five  years.  The  ground  and  in¬ 
direct  expenses  consist  almost  entirely  of  amounts  as¬ 
signed  for  the  additional  personnel  which  will  be 
10651  employed  at  the  stations  served.  These  in  turn 
were  ascertained  by  estimating  specifically  for  each 
station  what  personnel  complement  would  be  employed. 

The  direct  operating  expenses  for  the  proposed  opera¬ 
tion  are  approximately  equivalent  to  those  reported  by 
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Colonial  for  the  operation  of  its  domestic  routes  during 
the  year  ended  June  30,  1953.  During  this  year  the  reve¬ 
nues  assigned  to  these  routes  were  also  approximately 
equivalent  to  the  revenue  estimated  for  the  new  route. 
However,  the  expenses  classified  under  ground  and  indirect 
for  the  new  route  are  just  about  one-half  of  those  re¬ 
ported  for  the  domestic  routes  during  the  same  period. 
A  large  part  of  the  difference  is  accounted  for  by  the  fact 
that  the  estimate  is  on  an  added  cost  basis.  With  respect 
to  ground  operations  expenses,  no  allowance  is  made  for 
top  supervisory  personnel  and  the  total  under  this  cate¬ 
gory  of  $029,000  compares  with  $1,122,000  actually  in¬ 
curred  during  the  year  ended  June  30,  1953.  Ground  and 
indirect  maintenance  costs  of  $S3,000  in  the  estimate  com¬ 
pare  with  actual  costs  under  this  category  of  $402,000. 
The  expenses  listed  under  general  and  administrative  are 
estimated  at  $123,000  per  year  as  compared  with  actual 
expenses  in  this  category  for  the  domestic  routes  of 
$454,000.  This  results  from  the  fact  that  for  the  new 
route  expenses  in  this  category  were  limited  to  reflect 
taxes  and  insurance  on  increased  payrolls  and  the  addi¬ 
tion  of  certain  minor  revenue  and  accounting  clerks  and  a 
personnel  director  and  staff  in  New  York. 

In  support  of  its  application,  Colonial  asserts  that  the 
public  will  obtain  for  the  first  time  the  benefits  of 
10652  short-haul  coach  service.  In  addition,  the  carrier 
urges  as  one  of  the  principal  features  of  its  pro¬ 
posal  the  fact  that  it  will  be  providing  the  first  competi¬ 
tive  service  between  a  number  of  pairs  of  points  now 
served  only  by  American  Airlines.  These  include  New 
York-Buffalo,  New  York-Rochester,  and  New  York-Syra- 
cuse  in  the  area  east  of  Buffalo,  and  six  pairs  of  points 
which  include  cities  west  of  Buffalo.  These  are  combina¬ 
tions  of  Syracuse,  Rochester,  and  Buffalo,  on  the  one 
hand,  and  Detroit  and  Chicago,  on  the  other.  Colonial 
contends  that  the  absence  of  competitive  service  has  hin- 


dered  the  growth  of  traffic  between  these  combinations  of 
cities.  As  an  example,  it  points  out  that  there  was  a  gain 
of  56  percent  in  the  number  of  passengers  carried  be¬ 
tween  New  York  and  Cleveland  between  March  1947  and 
March  1952  while  the  increase  between  New  York  and 
Buffalo  in  the  same  period  was  35  percent.  A  competi¬ 
tive  service  between  New  York  and  Cleveland  was  added 
in  May  1950  when  Capital  was  granted  a  temporary  ex¬ 
emption  to  operate  between  these  cities.  Between  New 
York  and  Rochester,  the  gain  was  12  percent  and  between 
New  York  and  Syracuse,  it  was  37  percent.  It  also  points 
out  that  New  York-Syracuse  ranked  twentieth  in  number 
of  passengers  during  September  1952  and  was  second  only 
to  New  York-Buffalo  as  a  noncompetitive  pair.  New 
York-Rochester,  which  ranked  thirty-second  in  the  num¬ 
ber  of  passengers,  was  fourth  among  the  noncompetitive 
pairs. 

Colonial’s  operating  plans  do  not  include  any  nonstop 
schedules  between  New  York  and  Detroit  and  New  York 
and  Chicago.  It  feels  that  the  service  now  offered  in 
these  markets  constitutes  a  reasonably  effective 
10653  economic  bar  against  participation  by  Colonial. 

Hovrever,  while  it  has  no  plans  for  attempting  to 
penetrate  this  traffic,  it  believes  that  the  grant  of  its  New 
York-Chicago  route  with  the  inherent  possibility  of  an  ad¬ 
ditional  carrier  entering  these  markets  will  constitute  an 
effective  spur  to  the  continuation  of  adequate  service. 
Accordingly,  while  Colonial  feels  that  such  an  incentive 
should  be  included  in  a  grant  to  it,  it  will  nevertheless 
accept  any  restriction  which  the  Board  feels  is  necessary 
against  additional  nonstop  services  between  New  York 
and  Chicago  and  between  New  York  and  Detroit. 

Colonial  estimates  that  the  passenger-revenue  of  $4,- 
552,000  would  include  approximately  $1,OS2,000  diverted 
from  other  carriers.  Practically  all  of  this  would  be  di- 
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verted  from  American,  with  $66,000  of  the  total  distrib¬ 
uted  between  Mohawk,  Capital,  and  United.  The  amount 
of  diversion  was  ascertained  by  assuming  that  the  differ¬ 
ence  in  the  number  of  passengers  that  the  affected  car¬ 
riers  would  haul,  with  and  without  Colonial  in  operation, 
represents  the  number  that  would  be  diverted.  This 
difference  was  calculated  for  each  segment  which  Colonial 
would  serve,  using  as  a  basis  the  same  figures  which  were 
used  to  construct  the  traffic  estimates.  The  number  of 
passengers  considered  as  diverted  passengers  varied  from 
approximately  4  percent  between  Detroit  and  Chicago  to 
about  16  percent  between  New  York  and  Rochester.  In 
terms  of  amount  of  revenue,  the  diverted  passengers  that 
would  be  carried  between  New  York  and  Buffalo  account 
for  about  $269,000,  with  other  major  segments,  from  the 
diversion  standpoint,  being  New  York-Svracuse,  New 
York-Roch ester,  and  Buffalo-Chicago. 

10654  Eastern  Air  Lines,  Inc. 

New  Y  ork-Chicago  Service  and  Removed  of  Pittsburgh 
Restriction. — As  indicated  earlier,  Eastern  has  two  appli¬ 
cations  for  consideration  in  this  proceeding.  One  of  these, 
in  Docket  No.  5933,  seeks  the  Board’s  authority  to  oper¬ 
ate  between  New  York  and  Chicago  via  Pittsburgh,  Ak¬ 
ron/Canton,  Cleveland,  and  Detroit,  either  by  the  grant 
of  a  new  certificate  or  an  amendment  of  one  of  Eastern’s 
existing  certificates.  In  Docket  No.  6120,  this  applicant 
also  urges  the  removal  of  the  restriction  on  its  Route  No. 
6  which  prohibits  local  service  between  Pittsburgh,  on  the 
one  hand,  and  Akron/Canton,  Cleveland,  and  Detroit,  on 
the  other.  No  additional  route  mileage  would  be  re¬ 
quired  to  provide  the  service  Eastern  requests  through 
the  lifting  of  its  existing  Pittsburgh  restriction.  With 
respect  to  its  New  York-Chicago  proposal,  Eastern  would 
require  the  authorization  of  additional  route  mileage  be¬ 
tween  New  York  and  Pittsburgh  amounting  to  320  miles 
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and  between  Chicago  and  Detroit,  219  miles,  or  a  total 
increase  of  539  miles  in  unduplicated  route  mileage. 

Eastern’s  existing  system  covers  practically  all  of  the 
major  cities  in  the  eastern  part  of  the  United  States,  ex¬ 
tending  from  Boston  in  the  Northeast  to  Miami  in  the 
South,  Brownsville  and  San  Antonio  in  the  West,  and 
Chicago,  St.  Louis,  and  Memphis  in  the  Midwest.  While 
Eastern  now  serves  all  of  the  cities  for  which  it  proposes 
new  service  in  this  proceeding,  all  of  these  points  are 
served  in  a  north-south  direction.  Its  proposed  New 
York-Chieago  route  would  constitute  a  completely  new 
east-west  service.  As  a  matter  of  fact,  Eastern  takes  the 
position  that  the  present  service  of  carriers  operating  be¬ 
tween  New  York  and  Chicago  is  adequate  and  that 
10656  the  existing  carriers  are  sufficiently  strong  to  in¬ 
sure  that  the  public  will  continue  to  receive  ade¬ 
quate  service  with  modern  and  improved  types  of  equip¬ 
ment.  In  this  connection.  Eastern  points  out  that  in  June 
1953  American,  United,  and  TWA,  together  with  the  re¬ 
stricted  operations  by  Capital,  offered  145  one-way  flights 
between  New  York  and  Chicago,  of  which  60  were  turn¬ 
around  flights.  Eightv-four  of  these  flights  were  nonstop 
services  with  20  being  turn-around  flights.  Under  these 
circumstances,  Eastern  takes  the  position  that  the  public 
convenience  and  necessity  do  not  require  the  duplication 
of  manv  of  the  existing  services  between  various  combina- 
tions  of  points  located  in  the  New  York-Chicago  area. 

Conversely,  Eastern  maintains  that  in  the  event  it  is 
found  that  there  is  a  need  for  services  of  another  carrier 
between  New  York  and  Chicago  via  Pittsburgh,  Akron- 
Canton,  Cleveland,  and  Detroit  or  any  other  intermediate 
point  in  this  area,  Eastern  is  the  best  able  to  provide  this 
service.  In  support  thereof,  it  points  out  that  it  has 
facilities  and  personnel  in  each  of  the  cities,  it  is  promi¬ 
nently  identified  in  all  of  these  air  traffic  markets,  and 
that  it  has  a  substantial  amount  of  the  latest-type  equip- 
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ment,  which  would  place  it  in  position  to  operate  any  new 
service  required  between  New  York  and  Chicago  better 
than  any  other  applicant.  Moreover,  Eastern  contends 
that  a  New  York-Chicago  route  would  integrate  perfectly 
with  its  existing  system  by  bringing  together  the  northern 
terminals  of  several  of  Eastern’s  routes  such  as  New 
York,  Detroit,  and  Chicago,  and  would  permit  greater 
utilization  of  its  aircraft  while  at  the  same  time  promot¬ 
ing  a  more  efficient  and  economic  operation. 

10657  Eastern  takes  a  very  strong  position,  however, 
with  respect  to  the  removal  of  the  so-called  Pitts¬ 
burgh  restriction  from  its  certificate  for  Route  No.  6  in¬ 
sofar  as  the  restriction  prohibits  Eastern’s  carriage  of 
local  traffic  between  Pittsburgh,  on  the  one  hand,  and 
Akron/Canton,  Cleveland,  and  Detroit,  on  the  other.  This 
restriction  was  incorporated  in  Eastern’s  eeitificate  for 
Route  No.  6  in  the  Middle  Atlantic  Area  Case  (Pitts¬ 
burgh),  10  C.A.B.  257  (1949),  when  the  Board  amended 
Route  No.  6  to  include  Pittsburgh  as  an  intermediate 
point  between  Akron,  Ohio,  and  Charleston,  West  Vir¬ 
ginia. 

On  brief,  Eastern  refers  to  this  restriction  as  being  im¬ 
posed  by  the  Board  for  the  protection  of  Capital  and  it 
argues  at  length  that  Capital  does  not  now  need  any  pro¬ 
tection  against  Eastern’s  competitive  service  at  Pitts¬ 
burgh.  It  submitted  an  exhibit  showing  that  in  1948,  the 
year  prior  to  Eastern’s  certification  at  Pittsburgh,  Capi¬ 
tal’s  commercial  revenues  totaled  $1S,420,000,  while  for 
the  year  ending  March  31,  1953,  its  total  revenues 
amounted  to  $41,153,000,  or  a  gain  of  123.4%.  During 
the  same  periods,  the  percentage  increase  for  all  of  the 
domestic  trunklines  amounted  to  111.5%.  In  1948,  Capi¬ 
tal  operated  275,770,000  revenue-passenger-miles  as 
against  644,928,000  revenue-passenger-miles  for  the  year 
ending  March  31,  1953,  or  a  percentage  increase  of  133.9% 


as  against  an  average  increase  for  the  domestic  trunk¬ 
lines  of  only  118.8%.  Again,  in  1948  Capital  required 
$4,070,000  to  break  even  and  received  mail  pay  amounting 
to  21.0%  of  its  total  operating  revenues.  For  the  year 
ended  March  31,  1953,  Capital’s  revenues  totaled  $41,- 
153,000,  or  an  increase  of  123.4%  as  against  the  total  in¬ 
dustry  trunkline  increase  of  111.5%  for  the  same 
10658  period.  In  the  year  ended  March  31,  1953,  Capi¬ 
tal  was  no  longer  a  subsidy  carrier  and  netted  $1,- 
977,000  before  mail  pay  and  taxes.  Eastern  maintains 
that  the  trend  in  improvement  in  Capital’s  economic  con¬ 
dition  has  continued  and  points  out  that  reports  filed  with 
the  Board  show  that  Capital’s  revenues  were  $44,700,000 
for  the  year  ending  September  30,  1953,  and  that  It  en¬ 
joyed  an  operating  profit  of  $3,676,000  before  taxes  for 
that  year.  This  represented  more  than  100%  over  the 
$1,844,000  Capital  profit  for  the  year  ending  September 
30,  1952.  In  view  of  the  foregoing  and  the  further  fact 
that  Capital  enjoyed  a  net  operating  profit  of  13.7%  on 
its  investment  as  against  Eastern’s  8.1%  net  operating 
profit,  the  applicant  maintains  there  is  no  present  justifi¬ 
cation  for  maintaining  the  closed-door  restriction  on  East¬ 
ern’s  operations  between  Pittsburgh,  on  the  one  hand, 
and  Akron/Canton,  Cleveland,  and  Detroit,  on  the  other. 
In  addition  to  the  fact  that  Capital’s  financial  condition 
has  greately  improved  since  the  time  the  Board  imposed 
the  Pittsburgh  restriction,  Eastern  points  out  that  Capi¬ 
tal  has  received  a  substantial  number  of  route  extensions 
which  have  greately  strengthened  Capital’s  position  in 
the  air  transport  industry. 

By  reason  of  the  restrictions  on  Eastern’s  service  and 
on  Northwest’s  service  in  the  Pittsburgh-Cleveland  and 
Pittsburgh-Detroit  markets,  Eastern  argues  that  Capital 
occupies  a  dominant  position.  It  submitted  an  exhibit 
based  upon  the  traffic  surveys  for  March  and  September 
1952  which  showed  that  Capital  carried  417  passengers 
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between  Pittsburgh  and  Akron/Canton,  or  99.52%  of  the 
total.  Between  Pittsburgh  and  Cleveland,  Capital  carried 
3,7G9  passengers,  or  95.61%  of  the  total,  while  Northwest 
carried  162  passengers  and  other  carriers  a  total  of  16 
passengers.  In  the  same  periods,  between  Pittsburgh  and 
Detroit,  Capital  carried  5,5S4  passengers,  or  95.88%  of 
the  total,  whereas  Northwest  hauled  194  passengers 
10659  and  other  carriers,  a  total  of  10  passengers.  This, 
in  Eastern’s  opinion,  is  due  to  the  fact  that  Capital 
has  no  effective  competition  in  these  markets.  Although 
Northwest’s  restriction  was  modified  in  Through-Service 
Investigation:  Twin  Cities-Washington-Detroit-Washing- 
ton  Case,  Docket  No.  3661  (decided  July  14,  1952,  Order 
Serial  No.  E-6664),  Capital  has  continued  to  dominate 
the  Pittsburgh-Detroit  and  Pittsburgh-Cleveland  markets. 
The  March  1953  survey  discloses  that  Capital  carried 
1,760  passengers,  or  92.39%  of  the  total  in  the  former 
market,  and  in  the  latter  market  it  carried  745  passen¬ 
gers,  or  S7.64%  of  the  total. 

Eastern  argues  that  substantial  public  benefits  would 
flow  from  the  removal  of  the  Pittsburgh  restriction  and 
in  support  thereof  it  submits  that  the  lifting  of  this  re¬ 
striction  will  provide  some  58,000  passengers  who  trav¬ 
eled  in  1952  between  Pittsburgh,  on  the  one  hand,  and 
Cleveland  and  Detroit,  on  the  other,  with  a  first  effective 
competitive  service  employing  the  most  modern  equip¬ 
ment. 

Eastern  submitted  a  series  of  exhibits  showing  that 
Pittsburgh  is  the  strongest  intermediate  point  on  its 
Route  No.  6  between  Detroit,  Cleveland,  and  Akron/Can¬ 
ton,  on  the  one  hand,  and  Jacksonville,  on  the  other. 
Under  its  certificate  it  may  route  flights  either  through 
Charleston,  West  Virginia,  or  via  Pittsburgh.  Because  of 
the  Pittsburgh  restriction,  the  traffic  potential  of  this 
routing  is  substantially  reduced  and  Eastern  has  found 
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it  more  economic  to  route  mere  flights  through  Charleston 
to  Detroit  than  via  Pittsburgh,  although  the  latter  routing 
on  an  unrestricted  basis  offers  a  higher  traffic  potential. 
The  flights  that  are  operated  via  Pittsburgh  operate  with 
a  substantial  number  of  empty  seats  because  of  the 
10660  restriction,  whereas  the  flights  operating  via 
Charleston  also  operate  with  empty  seats  because 
of  the  lesser  traffic  potential. 

Eastern  submitted  evidence  showing  that  on  its  Flights 
No.  751  and  No.  750  it  operated  a  total  of  14,306  empty 
seats  between  Detroit  and  Cleveland  and  a  total  of  12,144 
empty  seats  between  Cleveland  and  Pittsburgh  in  the  12 
months  ended  June  30,  1953.  Flight  No.  751  operated 
with  a  39.0%  load  factor  between  Cleveland  and  Pitts¬ 
burgh.  Load  factors  .on  Flight  No.  750  averaged  63.3% 
on  the  Detroit-Cleveland  segment  and  63.5%  on  the 
Pittsburgh-Cleveland  segment.  Had  Eastern  been  able 
to  fill  only  50%  of  these  empty  seats  by  the  lifting  of 
the  restriction,  it  estimates  that  it  would  have  received 
revenues  in  excess  of  $100,000. 

If  its  applications  in  this  case  were  granted — including 
the  New  York-Chicago  application — Eastern  proposes  to 
operate  a  total  of  12  round-trip  schedules.  One  round 
trip  is  an  existing  flight  now  being  operated  between 
Pittsburgh,  Cleveland,  and  Detroit.  The  second  schedule 
is  an  existing  Eastern  flight  which  would  be  extended 
from  Pittsburgh  to  Detroit  via  Cleveland  northbound  and 
in  the  reverse  order  southbound.  Two  nonstop  round 
trips  are  proposed  between  New  York  and  Chicago  via 
some  or  all  of  the  intermediate  points  Pittsburgh,  Ak¬ 
ron/Canton,  Cleveland,  and  Detroit. 

i 

The  operation  of  the  above  schedules  would  require 
four  additional  Martin  and  four  Constellation  aircraft. 
Eastern  desired  to  emphasize,  however,  that  its  proposal, 
insofar  as  it  affects  equipment,  is  predicated  on  the 


equipment  situation  as  of  1952  and  does  not  reflect  East¬ 
ern’s  present  equipment  position.  In  this  connec- 

10661  tion,  it  pointed  out  that  at  the  time  of  the  hearing 
it  owned  and  operated  thirteen  SS-passenger  L- 

1049  Super  Constellation  aircraft,  nineteen  60-passenger 
L-749  new-type  Constellations,  sixty  40-passenger  Martin 
404s,  and  eleven  58-passenger  DC-4  aircraft,  with  twelve 
DC-7  aircraft  to  be  delivered  in  the  early  part  of  1955. 
Eastern  also  pointed  out  that  it  has  on  order  sixteen 
L-1049-C  Super  Constellation  aircraft  which  were  sched¬ 
uled  for  delivery  at  various  times  from  November  1953 
through  March  1954. 

Eastern  submitted  an  exhibit  showing  that,  on  the  basis 
of  traffic  moving,  in  March  and  September  1952,  between 
the  cities  involved  expanded  to  a  yearly  total  and  in¬ 
cluding  additional  traffic  from  interline  connections  plus 
a  percentage  of  newly  developed  traffic,  it  estimated  that 
if  it  has  been  certificated  in  1952  the  New  York,  Pitts¬ 
burgh,  Akron/Canton,  Cleveland,  Detroit,  Chicago  route 
would  have  developed  for  all  carriers  834,743,000  pas¬ 
senger-miles,  of  which  Eastern  would  have  operated  157,- 
435,000.  It  estimated  its  participation  in  the  New  York- 
Chicago  market  at  15%;  in  the  New  York-Pittsburgh, 
New  York-Detroit,  and  Detroit-Chicago  markets  at  20%; 
in  the  New  York-Canton/Akron,  New  York-Cleveland, 
Pittsburgh-Cleveland,  Pittsburgh-Detroit,  Pittsburgh-Chi- 
cago,  Canton/Akron-Chicago,  and  Cleveland-Chicago  mar¬ 
kets  at  25% ;  and  in  the  Pittsburgh- Akron  market  at  30%. 

To  operate  the  proposed  services  Eastern  estimates 
that  it  will  incur  direct  aircraft  operating  expenses  in 
the  amount  of  $4,900,601  and  ground  and  indirect  ex¬ 
penses  amounting  to  $1, 90S, 217,  or  total  operating  ex¬ 
penses  of  $6, SOS, 818.  Included  in  these  estimated  ex¬ 
penses  are  $342, 7S4  for  ground  operations  and 

10662  $421,331  traffic  and  sales  expense  .  A  total  of  351 
additional  employees  would  be  required,  including 
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flight  crews,  ground  operations,  traffic  and  sales,  and 
maintenance  personnel. 

With  respect  to  diversion  from  existing  carriers,  the 
following  tabulation  illustrates  Eastern’s  estimate  of  the 
maximum  number  of  passenger-miles  that  would  be  di¬ 
verted  from  other  carriers  if  all  the  proposed  services 
were  authorized: 

Carrier 


System 

Percent 

Passenger 

Passenger-mile 

Diversion 

Miles 

Diversion  EAL's 

of  System 

Carrier 

Year  1952 

New  Services 

Volume 

American 

2,905,578,000 

35,300,279 

1.21% 

Capital 

624,164,000 

11,597,537 

1.86 

Northwest 

720,047,000 

2,955,562 

0.41 

TWA 

2,314,837,000 

13,329,516 

0.58 

United 

2,374,804,000 

18,106,957 

0.76 

While  the  above  estimates  relate  to  both  applications  of 
Eastern,  including  the  New  York-Chicago  proposal,  it 
should  be  rememebered  that  Eastern  does  not  take  the 
position  that  additional  service  is  required  over  the  latter 
route.  With  respect  to  the  lifting  of  its  Pittsburgh  re¬ 
striction,  however,  Eastern  maintains  that  the  traffic  po¬ 
tential  between  Pittsburgh,  on  the  one  hand,  and  Akron/ 
Canton,  Cleveland,  and  Detroit,  on  the  other,  is  sufficient 
to  sustain  the  additional  service  which  Eastern  proposes 
upon  the  removal  of  the  restriction.  In  this  connection, 
it  points  to  well-known  data  reflecting  the  economic 
strength  of  Detroit,  Cleveland,  and  Pittsburgh,  both  in 

their  industrial  capacity  and  as  major  traffic-generating 

! 

points. 

The  two  carriers  which  would  be  primarily  affected  by 
the  lifting  of  Eastern’s  Pittsburgh  restriction  are  Capital 
and  Northwest.  Eastern  maintains  that  Capital’s 
10663  improved  financial  condition,  together  with  the  fact 
that  it  dominates  the  markets  that  would  be  af¬ 
fected  by  the  lifting  of  this  restriction,  supports  its  con¬ 
tention  that  Capital  would  be  well  able  to  -withstand  com- 
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petition  by  Eastern  in  these  markets.  Moreover,  Eastern 
submitted  evidence  showing  that  on  the  basis  of  the 
March  and  September  1952  surveys  the  Pittsburgh,  Ak- 
r.on/Canton,  Cleveland,  and  Detroit  markets  accounted 
for  a  relatively  small  amount  of  the  revenue-passenger- 
miles  operated  at  that  time  a  total  of  1,782,788  revenue- 
passenger-miles  between  Pittsburgh  and  Akron/Canton, 
Cleveland,  and  Detroit,  or  only  1.8%  of  Capital’s  system 
revemie-passenger-miles  which,  in  the  same  periods, 
amounted  to  100,S83,000  revenue-passenger-miles. 

Eastern  estimates  that  had  it  been  operating  without 
the  Pittsburgh  restriction  it  would  have  operated,  for  the 
year  ended  December  31,  1952,  a  total  of  4,688,711  rev¬ 
enue-passenger-miles.  Of  this  amount,  an  estimated 
1,180,270  revenue-passenger  miles  would  have  been  di¬ 
verted  from  Capital,  or  somewhat  less  than  25%  of  East¬ 
ern’s  participation  in  these  markets.  Inasmuch  as  Cap¬ 
ital’s  system  for  the  year  1952  developed  624,164,000 
passenger-miles,  Eastern  maintains  that  Capital’s  maxi¬ 
mum  exposure  to  diversion  by  its  proposed  unrestricted 
operations  between  Pittsburgh  and  Detroit  would  amount 
to  no  more  than  0.19%  of  Capital’s  system  revenue-pas¬ 
senger-miles  for  the  year  1952.  In  view  of  Capital’s 
established  identity  in  these  markets  and  the  fact  that 
Capital  may  route  passengers  over  a  number  of  combi¬ 
nations  of  beyond  points  via  the  Pittsburgh-Detroit  rout¬ 
ing,  Eastern  asserts  that  even  this  maximum  exposure 
to  diversion  might  well  be  lessened.  In  view  .of  the 
foregoing,  Eastern  contends  that  the  removal  of  its  Pitts¬ 
burgh  restriction  will  not  have  any  substantial  harmful 
impact  on  Capital’s  economic  stability. 

10664  With  respect  to  revenues  that  might  be  diverted 
from  Northwest  in  the  event  its  proposal  is  ap¬ 
proved,  Eastern  maintains  that  any  such  diversion  vrould 
be  purely  nominal  in  view  of  Capital’s  complete  domina¬ 
tion  of  the  Pittsburgh,  Akron/Canton,  Detroit,  Cleveland 
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markets.  In  support  of  this  argument,  it  submitted  an 
exhibit  showing  that  in  the  two  survey  periods  March 
and  September  1952,  Northwest  carried  only  74  and  120 
passengers  between  Pittsburgh  and  Detroit,  or  a  partic¬ 
ipation  of  only  2.8%  and  3.8%,  respectively,  of  all  of 
the  traffic  carried  over  this  segment.  For  the  same  pe¬ 
riods  in  the  Pittsburgh-Cleveland  market,  its  participa¬ 
tion  in  March  1952  amounted  to  only  84  passengers,  or 
4.8%,  and  in  September  1952,  only  78  passengers,  or 
3.6%  of  the  total  traffic  carried  over  this  segment.  On 
a  passenger-mile  basis,  Northwest’s  participation  in  the 
Pittsburgh-Cleveland  and  Pittsburgh-Detroit  markets 
amounted  to  a  total  of  only  54,842  passenger-miles.  In¬ 
asmuch  as  North-west  operated  a  total  of  122,179,000 
system  passenger-miles  during  these  survey  months,  in¬ 
cluding  its  foreign  and  overseas  operations,  its  partic¬ 
ipation  in  the  Pittsburgh-Cleveland  and  Pittsburgh-Detroit 
markets  amounted  to  only  .04%  of  its  total  system.  East¬ 
ern  calculates  that  it  would  have  diverted  from  Northwest 
a  total  of  43,004  revenue-passenger-miles  had  it  been  op¬ 
erating  unrestricted  in  the  year  1952.  In  view  of  the 
fact  that  Northwest  operated  a  total  of  720,047,000  rev¬ 
enue-passenger-miles  in  the  same  year,  Eastern  calculated 
that  its  maximum  diversion  from  Northwest  would 
amount  to  only  .006%  of  Northwest’s  total  system  vol¬ 
ume. 

10665  National  Airlines 

New  York-Cliicago  Service  Via  Intermediate 
Cities. — National  Airlines’  domestic  route  system  consists 
of  Route  No.  31  which  extends  between  New  York  and 
Miami  with  Philadelphia,  Baltimore,  Washington,  and 
other  cities  south  of  Washington  designated  as  inter¬ 
mediate  points,  and  Route  No.  39  which  extends  between 
Miami  and  New  Orleans.  It  also  operated  Route  No.  31 F 
between  Miami  and  Havana.  In  the  instant  proceeding 
it  is  seeking  a  route  between  New  York  and  Chicago  via 
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two  alternative  routings:  (a)  Pittsburgh,  Cleveland,  and 
Detroit;  and  (b)  Buffalo,  Cleveland,  and  Detroit.  It 
has  also  expressed  a  willingness  to  render  service  on 
such  a  route  at  Philadelphia,  Syracuse,  and  Rochester. 

National’s  case  is  pitched  almost  entirely  on  a  need,  as 
National  sees  it,  for  additional  coach  services  between 
New  York  and  Chicago  and  serving  the  cities  it  suggests 
as  intermediate  points.  It  contends  further  that  the  route 
system  it  now  operates  and  its  economic  status  among 
the  domestic  air  carriers  make  it  an  ideal  selection  as 
an  instrument  to  meet  this  need  for  additional  coach  serv¬ 
ices.  The  traffic  that  moves  over  National’s  New  York- 
Miami  route  exhibits  pronounced  seasonal  variations, 
building  up  to  a  peak  in  midwinter  and  falling  off  notice¬ 
ably  between  May  and  November.  This  is  the  reverse 
of  the  experience  of  the  industry  generally  although  the 
over-all  deviation  is  not  as  extreme  as  that  experienced 
by  National.  National’s  seasonal  traffic  results  from  the 
Florida  -winter  vacation  attractions.  This  vacation  charac¬ 
ter  of  National’s  traffic  also  constitutes  an  economic  weak 
spot  according  to  National.  Access  to  the  traffic  on  a 
New  York-Chicago  route  as  proposed  by  National 
10667  would  provide  a  means  whereby  it  could  level  out 
its  traffic  demands  throughout  the  year  and  lessen, 
to  some  degree,  its  reliance  on  vacation-type  traffic. 

The  service  pattern  contemplated  by  National  will  con¬ 
sist  of  a  combination  of  CY-340,  DC-6,  and  DC-7  sched¬ 
ules  under  a  plan  which  will  offer  approximately  double 
the  amount  of  service  during  the  summer  months  as  it 
will  offer  during  the  winter  months.  Under  present 
plans  its  winter  schedules  westbound  will  consist  of  eight 
round-trip  flights  daily,  of  which  five  will  be  operated  in 
coach  services  with  DC-6-type  aircraft.  Two  flights  will 
offer  a  more  local  service  with  CV-340-type  aircraft, 
while  one  will  be  a  nonstop  DC-7.  One  of  the  coach 
flights  will  be  a  Chicago-New  York  nonstop  and  the 
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others  will  serve  one  or  more  of  the  intermediate  points 
Detroit,  Cleveland,  Pittsburgh,  and  Buffalo.  In  contrast, 
the  schedules  during  the  summer  months  will  consist  of 
thirteen  flights  a  day  with  all  of  the  additional  flights 
being  coach  flights  with  DC-6-type  aircraft,  three  being 
added  to  the  Chicago-New  York  nonstop  service. 

At  the  time  of  the  hearing  National’s  fleet  consisted  of 
four  DC-7s,  sixteen  DC-6s,  ten  Convair  CV-340s,  and 
nine  Lockheed  Lodestars.  National  estimates  that  the 
addition  of  four  DC-6B  and  two  CV-340  aircraft  to  its 
fleet  will  be  sufficient  to  service  the  new  route  under  the 
schedule  pattern  proposed.  In  contrast,  it  estimates  that 
an  additional  ten  aircraft  would  be  necessary  to  operate 
the  new  route  if  it  had  to  be  done  without  resorting  to 
the  use  of  aircraft  made  available  because  of  the  rela¬ 
tively  light  traffic  demands  during  the  summer  on 
10668  the  Miami-New  York  route.  The  fleet  additions 
estimated  by  National  are  based  on  the  assumption 
that  an  average  utilization  of  12.7  hours  daily  will  be 
obtained.  Following  is  a  comparison  of  the  daily  sched¬ 
uled  hours  over  National’s  routes  during  the  winter  and 
the  summer  months  with  the  number  of  hours  that  will 
be  operated  if  the  schedule  pattern  in  the  instant  pro¬ 
posal  is  put  into  effect: 

Summer  Winter 

Present  routes  279  hours  268  hours 

Present  and  proposed  364  hours  321  hours 

National’s  DC-7  utilization  would  increase  from  5  hours 
29  minutes  to  6  hours  43  minutes  per  day  if  the  new 
service  is  put  into  operation.  The  daily  utilization  of 
DC-6  aircraft  would  increase  from  9  hours  12  minutes  to 
10  hours  3  minutes  with  these  averages  calculated  as¬ 
suming  that  four  new  aircraft  of  this  type  will  be  added 
to  the  fleet. 
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The  major  part  of  the  additional  investment  which 
National  will  make  to  implement  the  proposed  routes 
will  be  represented  by  the  DC-6B  and  Convair  aircraft. 
The  cost  of  these  units  was  estimated  at  $6,600,000 — 
$5,390,000  being  allotted  for  the  four  DC-6Bs  and  $1,- 
210,000  for  the  two  CV-340s.  Preoperating  costs  and 
extension  and  developmental  expenses  were  estimated 
at  $100,000. 

The  additional  personnel  which  National  would  employ 
at  the  new  stations  at  Buffalo,  Pittsburgh,  Cleveland, 
Detroit,  and  Chicago  would  add  about  $78,000  per  month 
to  its  summer  payroll  and  about  $64,000  per  month  dur¬ 
ing  the  winter  months.  At  New  York  the  additions  would 
add  about  $44,800  per  year.  National  estimates  revenues 
of  $13,216,474  from  the  proposed  operation  and  total  ex¬ 
penses  of  $10,124,114,  of  which  $5,413,650  are  di- 
10669  rect  expenses.  Profit  from  the  new  service  is 
estimated  at  $3,092,360.  The  passenger-revenue 
estimate  of  $2,519,885  from  standard  and  $9,721,448  from 
coach  passengers  was  arrived  at  by  assuming  that  aver¬ 
age  load  factors  of  70%,  60%,  and  50%  would  be  main¬ 
tained  on  the  coach  flights,  the  DC-7  flights,  and  the 
Convair  flights,  respectively.  The  actual  dollar  figures 
were  obtained  by  applying  to  these  load  factors  a  pas¬ 
senger-revenue  yield  of  5.557^  per  mile  in  standard-fare 
services  and  4.275^  per  mile  in  the  coach  services.  The 
mail,  express,  freight,  and  excess  baggage  revenues  were 
estimated  on  the  basis  of  National’s  experience  during  the 
12  months  ended  June  30,  1953. 

The  direct  flying  expenses  were  arrived  at  by  using, 
for  the  DC-7,  an  hourly  cost  of  $153.34  for  flying  oper¬ 
ations  and  $72.16  for  direct  maintenance,  for  the  DC-6 
costs  of  $135.36  and  $64.00  per  hour,  respectively,  and 
for  the  CY-340  costs  of  $91.70  and  $37.45  per  hour,  re¬ 
spectively.  The  aircraft  depreciation  expense  is  the 
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amount  that  would  be  charged  to  the  six  aircraft  which 
would  be  added  to  National’s  fleet.  The  ground  and  in¬ 
direct  expenses  for  the  various  categories  reflect  for  the 
most  part  computations  applying  to  the  new  services,  on 
a  per-mile  and  in  some  instances  on  an  hourly  basis,  the 
results  experienced  by  National  during  the  year  ended 
June  30,  1953. 

National  submitted  a  number  of  computations  to  dem¬ 
onstrate  the  extent  of  the  seasonal  variation  of  the  traffic 
on  its  New  York-Miami  route.  It  also  submitted  some 
similar  computations  showing  the  variations  on  the  New 
York-Chicago  route.  The  following  summary,  by  quar¬ 
ters,  points  up  the  seasonal  variation  on  National’s 
10670  present  route  as  compared  with  the  variations  on 
the  New  York-Chicago  route.  The  figures  for  Na¬ 
tional  reflect  the  indexes  computed  from  the  revenue- 
passenger  miles  operated  by  National  during  the  years 
1950,  1951,  and  1952,  while  those  for  the  New  York- 
Chicago  route  are  based  on  enplaned  passengers  at  New 
York,  Buffalo,  Pittsburgh,  Cleveland,  Detroit,  and  Chi¬ 
cago  during  the  same  years: 


National’s 

New  York- 

Present 

Chicago 

Route 

Route 

1st  quarter 

120.21 

74.76 

2nd  quarter 

94.78 

106.24 

3rd  quarter 

84.65 

114.90 

4th  quarter 

100.36 

104.10 

In  support  of  its  contention  that  there  exists  a  need 
for  additional  coach  services  on  the  New  York-Chicago 
route,  National  submitted  the  results  of  some  computa¬ 
tions  comparing  the  volume  of  coach  service  offered  be¬ 
tween  New  York  and  Miami  with  that  offered  on  the 
New’  York-Chicago  route.  Using  the  schedules  operated 
during  the  month  of  April  1954  as  illustrative,  National 
computed  the  number  of  flights  operated  between  the 


various  combinations  of  the  principal  cities  between  New 
York  and  Chicago  as  follows: 

Percentage 
of  Total 


Regular-fare  flights 

144 

78.7% 

Day  coach  flights 

18 

9.8 

Night  coach  flights 

21 

11.5 

1S3 

100.0% 

A  similar  computation  of  the 

service  on 

the  New  York- 

Miami  route  reflects  the 

10671 

following  distribution : 

Percentage 
of  Total 

Regular-fare  flights 

44 

44.4% 

Day  coach  flights 

29 

29.3 

Night  coach  flights 

26 

26.3 

99 

100.0% 

The  coach  flights  on  the  New  York-Miami  route  com¬ 
prised  55.6%  of  the  total  as  compared  with  a  total  of 
21.3%  on  the  New-  York-Chicago  route.  This  variation, 
when  considered  in  conjunction  with  the  load  factors 
which  the  carrier  providing  the  New  York-Chicago  coach 
service  have  experienced,  establishes,  according  to  Na¬ 
tional,  the  need  for  the  authorization  of  a  new  carrier 
“dedicated”  to  the  operation  of  coach  services  on  the 
route.  In  support  of  this  contention,  National  points  to 
the  coach-service  load  factors  reported  by  American, 
TWA,  and  United  for  1953  of  88%,  83%,  and  76%,  re¬ 
spectively. 

National  did  not  attempt  to  calculate  the  amount  of 
diversion  which  would  result  if  its  application  is  granted. 
It  contends  that  the  diversionary  effects  w’ould  be  mini¬ 
mized  because  of  its  intention  to  concentrate  on  coach 


196A 


197 


services.  Its  position  on  this  point  is  that  the  high 
coach  load  factors  of  the  existing  carriers  indicate  the 
existence  of  a  substantial  unserved  coach  market  and 
that  its  plan  to  provide  the  service  on  a  seasonable  basis 
will  further  reduce  the  diversionary  effect  of  a  new  car¬ 
rier  operating  in  this  area. 

10672  North  American  Airlines  Group 

New  York-Chicago  Service  Via  Intermediate 
Cities L — This  joint  application  was  filed  in  Docket  No. 
6220  by  a  group  of  companies  known  as  North  American 
Airlines,  Inc.;  Trans  National  Air  Lines,  Inc.;  Trans 
American  Airways,  Inc.;  North  American  Aircoach  Sys¬ 
tem,  Inc.;  Republic  Air  Coach  System;  California  Air¬ 
craft  Company;  and  Twentieth  Century  Aircraft  Com¬ 
pany.  The  applicant  has  applied  for  a  certificate  to  con¬ 
duct  coach-only  operations  on  a  route  between  New  York 
and  Chicago  via  the  intermediate  points  Philadelphia, 
Pittsburgh,  Cleveland,  and  Detroit.  The  carrier  does  not 
seek  authority  to  carry  mail  but  asserts  that  if  the  car¬ 
riage  of  mail  is  a  condition  precedent  to  the  grant  of  a 
certificate  of  public  convenience  and  necessity,  North 
American  will  haul  the  mail  without  subsidy  at  rates 
agreeable  to  the  Post  Office  Department  and  comparable 
to  rates  for  the  transportation  of  freight. 

The  applicant  proposes  to  operate  eight  coach  flights 
daily  in  each  direction.  Four  of  these  schedules  will  be 
nonstop  New  York-Chicago  flights  utilizing  DC-6  equip¬ 
ment.  The  remaining  four  schedules  would  operate  be¬ 
tween  New  York  and  Chicago  via  Philadelphia,  Pitts¬ 
burgh,  Cleveland,  and  Detroit.  The  latter  schedules 
would  employ  DC-4  equipment.  These  flights  -would  re¬ 
quire  two  DC-6s  of  102  seat  capacity  each  and  three  DC- 
45  of  80  seat  capacity  each.  The  schedules  include  three 
stops  daily  in  each  direction  at  Philadelphia  and  Detroit 
and  two  stops  daily  at  Pittsburgh  and  Cleveland.  Under 
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the  North  American  seating  arrangement,  the  eight  flights 
would  have  available  872  seats  daily.  The  carrier  pro¬ 
poses  to  operate  these  schedules  at  a  fare  of  3£ 
10674  per  passenger-mile  plus  $2  per  passenger.  Favor¬ 
able  action  on  the  proposal  would  result  in  the 
authorization  of  about  793  new  route-miles. 

In  support  of  its  application,  North  American  devotes 
considerable  argument  to  the  premise  that  additional 
carriers  should  be  granted  entry  into  the  certificated  air 
transport  industry.  In  this  connection,  it  reviews  certain 
portions  of  the  legislative  history  of  the  Act  which,  it 
maintains,  demonstrates  that  Congress  intended  that  there 
should  be  flexible  entry  into  the  airline  business.  More¬ 
over,  the  applicant  asserts  that  the  administrative  con¬ 
struction  of  the  Act  by  the  Board  as  indicated  in  various 
past  decisions  demonstrates  that  the  Board  recognizes 
that  the  developmental  objectives  of  the  Act  require  the 
certification  of  new  unsubsidized  carriers  which  will  fur¬ 
nish  an  incentive  for  the  development  of  coach  traffic 
and  a  yardstick  to  measure  the  success  of  the  subsidized 
carriers.  In  support  thereof,  it  specifically  refers  to  the 
Board’s  decision  in  the  Air  Freight  Case ,  10  C.A.B.  572 
(1949). 

North  American  recognizes  that  in  some  public  utilities 
which  require  a  large  investment,  competition  would  be 
wasteful  and  the  public  interest  properly  requires  a  re¬ 
striction  of  entry  into  those  fields.  However,  it  argues 
that  the  same  situation  does  not  obtain  with  respect  to 
air  transportation.  In  this  connection,  it  submits  that 
the  investment  in  airlines  is  substantially  smaller  in  re¬ 
lation  to  revenue  than  for  normal  public  utilities.  It 
points  out  that,  on  the  basis  of  data  for  1951,  the  ratio 
of  investment  to  revenue  for  electric  utilities  was  390% ; 
for  natural  gas  companies,  268%  ;  for  telephone  companies, 
302%;  for  railroads,  189%:  and  in  the  case  of  domestic 
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trunk  airlines  the  ratio  of  investment  to  revenue  was 

10675  only  36%.  The  applicant  also  maintains  that  no 
substantial  economies  are  realized  by  reserving 

all  traffic  growth  to  existing  carriers  and  it  submits  that 
statistics  show  the  larger  carriers  are  no  more  efficient 
costwise  than  smaller  carriers  once  the  latter  attain  a 
reasonable  level  of  efficiency.  It  shows  that  in  1952  West¬ 
ern  Air  Lines,  Inc.,  as  the  eleventh  carrier  in  size  in 
the  domestic  trunk  industry,  experienced  a  cost  per  avail¬ 
able  ton-mile  approximately  the  same  as  that  of  Ameri¬ 
can,  the  largest  in  the  industry.  The  applicant  also 
contends  that  even  on  a  cost-per-revenue-ton-mile  basis, 
if  carriers  are  grouped  according  to  traffic  opportunities, 
there  is  no  saving  in  cost  because  of  larger  size.  In  this 
connection,  it  submits  that  in  the  year  1952  Western  Air 
Lines,  the  smallest  of  the  six  carriers  following  the  Big 
Four,  operated  32,733,000  revenue-ton-miles  and  incurred 
a  cost  of  24.66^  per  ton-mile,  which,  except  for  Braniff, 
was  the  lowest  cost  in  this  group  of  carriers.  In  the 
same  period,  Eastern  operated  212,649,000  revenue-ton- 
miles — the  lowest  among  the  Big  Four — and  yet  attained 
the  lowest  cost  per  revenue-ton-mile. 

In  further  support  of  its  proposal,  North  American 
argues  that  the  entry  of  new  carriers  should  not  be  re¬ 
stricted  merely  to  preserve  the  profits  earned  by  the  ex¬ 
isting  carriers  over  heavy  traffic  routes  in  order  to  per¬ 
mit  those  carriers  to  provide  service  to  smaller  com¬ 
munities.  It  points  out  that  the  carriers  which  would 
be  most  affected  by  the  entry  of  North  American  in  the 
New  Tork-Chicago  market, i.e.,  American,  United,  ,  and 
TWA,  occupy  an  enviable  profit  position  in  the  industry. 

The  limited  effect  North  American  would  have  on 

10676  the  profits  derived  by  these  carriers  in  the  major 
markets,  together  with  the  fact  that  service  to  the 

smaller  cities  constitutes  but  a  minimal  part  of  those  car¬ 
riers’  system  operations  and  should  not  be  employed,  the 
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applicant  argues,  to  deprive  the  public  of  the  substantial 
benefits  flowing  from  new  competition. 

North  American  also  takes  the  position  that  the  exist¬ 
ing  certificated  carriers  have  not  adequately  developed 
coach  service  in  the  New  York-Chicago  area.  As  an  ex¬ 
ample,  it  points  out  that  in  September  1952,  of  the  15 
route  segments  it  proposes  to  serve,  no  coach  service 
was  available  between  Philadelphia,  on  the  one  hand, 
and  Pittsburgh,  New  York,  and  Cleveland,  on  the  other. 
Of  the  11  remaining  segments,  the  percentage  of  coach 
traffic  ranged  from  a  low  of  1.1%  in  the  Philadelphia- 
Chicago  market  to  a  high  of  24.6%  between  New’  York 
and  Chicago.  The  average  of  all  of  the  route  segments 
was  only  about  12%  coach  traffic.  The  small  amount  of 
coach  traffic  provided  for  these  major  cities  may  be  con¬ 
trasted  with  the  relatively  large  amount  of  coach  service 
offered  by  the  certificated  carriers  between  New  York 
and  Los  Angeles-San  Francisco,  between  Chicago  and 
Los  Angeles-San  Francisco;  between  New’  York  and 
Miami,  and  between  Chicago  and  Miami.  Over  these 
routes  the  percentage  of  coach  traffic  provided  by  all 
certificated  carriers  in  1952  ranged  from  a  low  of  37% 
in  the  New’  York-San  Francisco  market  to  a  high  of 
53.9%  in  the  New  York-Miami  market. 

North  American  attributes  the  relatively  low’  percent¬ 
age  of  coach  traffic  between  New  York  and  Chicago  to 
the  fact  that  there  is  little  convenient  daylight  coach 
service  available.  It  points  out  that  out  of  28  one-way 
segments  on  the  route  it  proposes  to  serve,  17  had  no 
daylight  coach  service  in  November  1953,  7  seg- 
10677  ments  had  one  daylight  coach  flight,  and  4  segments 
had  tw’.o  daylight  coach  flights.  Even  these  sched¬ 
ules,  in  the  opinion  of  North  American,  w’ere  tuned  to 
the  long-haul  transcontinental  traffic  and  w’ere  not  oper¬ 
ated  for  the  convenience  of  the  local  traffic.  In  support 
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thereof,  the  applicant  shows  that  in  November  1953  only 
17%  of  the  New  York-Chicago  nonstops  operated  between 
7  p.m.  and  7  a.m.,  while  40%  of  the  coach  flights  were 
operated  between  these  hours.  The  conclusion  is  drawn 
that  these  coach  flights  were  designed  for  the  conven¬ 
ience  of  long-haul  passengers  but  that  the  large  per¬ 
centage  of  regular-fare  schedules  were  operated  during 
convenient  daylight  hours  for  the  first-class  local  traffic. 
As  a  further  argument  that  coach  schedules  are  keyed 
to  the  long-haul  traffic,  North  American  referred  to  the 
fact  that  at  the  time  of  the  hearing  no  coach  turn¬ 
around  service  was  offered  between  New  York  and  Chi¬ 
cago  or  between  any  of  the  intermediate  cities,  while 
in  regular-fare  services  American  alone  offered  some  60 
turn-around  flights  between  New  York  and  Chicago.  The 
applicant  maintains  that  the  schedules  proposed  by  Amer¬ 
ican,  TWA,  and  United  show  that  these  carriers  are 
principally  concerned  with  long-haul  traffic  moving  be¬ 
yond  the  New  York-Chicago  area  and  that  approval  of 
the  proposals  of  these  carriers  would  result  in  little  bene¬ 
fit  in  coach  service  to  local  traffic  desiring  to  travel  over 
the  route  segments  North  American  proposes  to  serve 
within  this  area.  It  asserts  that  the  only  carrier  which 
had  indicated  any  interest  in  local  coach  service  is  Cap¬ 
ital  and  that  this  carrier’s  proposed  coach  service  would 
be  limited  to  off-peak  operations. 

This  carrier  also  advances  the  argument  that  the  fur¬ 
ther  development  of  aircoach  service  is  econom- 
10678  icallv  sound  because  high-density  seating  results 
in  greater  per-plane-mile  profits  than  regular-fare 
service.  In  this  connection,  it  calculated  that  for  the 
12-month  period  ended  June  30,  1953,  American’s  DC-6 
operations  at  a  70%  load  factor  realized  $2.31  revenue 
per  plane-mile  in  coach  operations  and  incurred  direct 
costs  per  plane-mile  of  $0.92,  leaving  a  net  revenue  of 
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$1.39  per  revenue-plane-mile.  In  regular-fare  service  the 
plane-mile  revenue  was  calculated  at  $2.11,  of  which 
$0.92  was  attributed  to  direct  costs,  leaving  a  net  revenue 
of  $1.19  per  plane-mile.  Based  upon  similar  calculations 
for  the  same  period,  TWA,  operating  L-049  Constella¬ 
tion  equipment,  realized  net  revenues  of  $1.27  per  plane- 
mile  in  coach  operations  and  $1.26  per  plane-mile  in 
regular-fare  service,  while  United’s  DC-6  coach  service 
netted  $1.23  per  revenue-plane-mile  as  against  $1.16  rev¬ 
enue  per  plane-mile  in  regular-fare  service. 

Inasmuch  as  North  American  adheres  to  the  position 
that  on  a  per-plane-mile  basis  coach  operations  are  more 
profitable  than  first-class  operations,  it  dismisses  from 
consideration  any  question  relating  to  'whether  coach 
service  diverts  passengers  from  the  regular-fare  service 
but  maintains  that  the  only  issue  is  whether  coach  traffic 
can  be  generated  in  sufficient  numbers  to  assure  an  ade¬ 
quate  pay  load.  To  support  this  argument  it  contends 
that  the  load  factors  experienced  by  the  certificated  car¬ 
riers  in  both  regular-fare  and  coach  services  demon¬ 
strates  that  coach  flights  attract  greater  loads.  Refer¬ 
ence  is  made  to  the  fact  that  in  1950  the  average  load 
factor  on  certificated  regular-fare  services  "was  61%, 
while  on  coach  services  it  was  74%.  A  somewhat  similar 
ratio  existed  in  1951  and  1952,  and  for  the  first  11  months 
of  1953  the  average  load  factor  on  certificated  regular- 
fare  services  was  63%  and  on  certificated  coach  services, 
73%. 

10679  In  support  of  its  contention  that  there  is  suffi¬ 
cient  traffic  between  the  cities  it  proposes  to  serve 
to  sustain  an  additional  carrier.  North  American  sub¬ 
mitted  an  estimate  of  the  historic  traffic  flow  over  the 
proposed  route  on  the  basis  of  an  analysis  of  several 
factors  which,  it  alleges,  reflected  the  total  traffic  flow 
as  contrasted  with  the  airline  surveys  which  merely  re- 
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fleeted  origination  and  destination  traffic.  In  making 
this  estimate,  North  American  first  took  the  origination 
and  destination  traffic  between  the  New  York  and  Chi¬ 
cago  terminals  for  March  1952  and  estimated  the  revenue- 
passenger-miles  over  the  route  at  23.1  millions,  or  2.4% 
of  the  total  domestic  traffic.  The  latter  figures  were  then 
adjusted  upward  to  take  into  account  beyond  traffic  mov¬ 
ing  between  New  York  and  Chicago  but  which  touched 
either  terminal  and  which,  North  American  estimates, 
accounted  for  20.4  million  revenue-passenger-miles,  or 
2.2%  of  the  domestic  total.  Thus  the  total  estimated  for 
March  1952  was  43.5  million  revenue-passenger-miles,  or 
4.6%  of  the  total  domestic  traffic.  The  carrier  asserted 
that  traffic  between  New  York  and  Chicago  in  relation 
to  national  traffic  is  lower  in  March  than  for  the  year  as 
a  whole  and  concluded  that  a  9%  seasonal  adjustment 
of  the  March  1952  ratios  of  New  York-Chicago  terminal 
traffic  to  total  national  traffic  appeared  to  be  reasonable. 
Using  this  adjustment  factor,  the  ratio  of  New  York- 
Chicago  to  total  national  traffic  was  raised  to  5%.  The 
carrier’s  next  step  in  calculating  the  total  traffic  flow 
between  New  York  and  Chicago  was  to  consider  that 
traffic  which  had  been  hauled  by  the  irregular  carriers. 
In  this  connection,  an  analysis  of  the  traffic  carried  by 
the  certificated  carriers  was  made  of  the  March  survey 
figures  running  from  1947  to  1952  (except  1951). 
10680  Upon  the  basis  of  this  aanlysis,  the  applicant  con¬ 
cluded  that  the  relative  importance  to  the  irreg¬ 
ular  carriers  of  New  York-Chicago  traffic  to  national 
traffic  is  at  least  twice  what  it  is  to  the  certificated  car¬ 
riers.  It  estimated  a  5%  ratio  of  this  traffic  for  the  cer¬ 
tificated  carriers  and  10%  for  the  irregular  carriers. 
By  applying  the  5%  to  the  12.2  billion  passenger-miles 
of  certificated  carriers  in  1952  and  applying  the  10%  to 
the  951  million  passenger-miles  of  irregular  carriers  in 
1952  and  adding  the  two  sums  together  and  dividing  by 
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the  total  national  traffic,  the  result  arrived  at  is  5.5%. 
This  figure  represents  an  estimate  of  the  total  New  York- 
Chicago  traffic  as  a  percentage  of  the  total  traffic  of 
both  the  certificated  and  irregular  carriers. 

From  the  foregoing  calculations,  the  applicant  reached 
the  conclusion  that  at  least  721  million  revenue-passen- 
ger-miles  represented  the  total  New  York-Chicago  domes¬ 
tic  air  traffic  in  1952.  However,  this  estimate  includes 
only  New  York-Chicago  terminal-to-terminal  traffic  plus 
through  traffic  touching  either  terminal  but  does  not  in¬ 
clude  traffic  between  either  New  York  or  Chicago,  on  the 
one  hand,  and  any  of  the  intermediate  cities,  on  the 
other,  or  traffic  moving  between  any  of  the  intermediate 
cities.  In  arriving  at  an  estimate  of  the  intermediate 
traffic,  the  applicant  showed  that  the  total  traffic  on  all 
segments  between  New  York  and  Chicago  on  the  pro¬ 
posed  route  in  the  March  1952  survey  was  50  million 
revenue-passenger-miles  and  the  total  traffic  between 
New  York  and  Chicago  terminals  was  23  million  revenue- 
passenger-miles,  or  a  ratio  of  2.18%  of  the  traffic  on  all 
segments  to  the  New  York-Chicago  segment.  The  car¬ 
rier  pointed  out  that  a  similar  comparison  of 
10681  March  and  September  data  for  each  of  the  years 
from  1947  through  1950  showed  a  relationship 
varying  from  2.2%  to  2.5%  and,  on  the  basis  of  these 
analyses,  it  employed  a  2.1S%  factor  to  measure  the 
relationship  of  intermediate  traffic  to  New  York-Chicago 
terminal  traffic.  Since  the  ratio  of  New  York-Chicago 
terminal-to-terminal  traffic  was  5.5%  of  the  total  national 
traffic,  the  multiplication  of  the  latter  figure  by  2.1S% 
results  in  12%,  which  the  applicant  asserts  is  a  minimum 
of  the  total  passenger-miles  flown  in  1952  between  all  of 
the  cities  on  the  proposed  route.  In  mileage  terms,  this 
would  amount  to  approximately  1.6  billion  passenger- 
miles  moving  in  1952  between  New  York  and  Chicago 
via  the  proposed  intermediate  points. 
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It  is  argued  that  the  New  York-Chicago  route  will 
continue  to  generate  12%  of  the  national  traffic  in  future 
periods.  The  carrier  points  out  that  the  several  cities 
involved,  i.e.,  New  York,  Chicago,  Philadelphia,  Pitts¬ 
burgh,  Cleveland,  and  Detroit,  showed  an  increase  in 
enplaned  passengers  for  1948  through  1952  of  95.9%  as 
compared  to  a  national  increase  of  85%.  While  the 
carrier  concedes  that  the  cities  in  question  are  not  grow¬ 
ing  as  rapidly  as  some  in  the  West  and  Southwest,  it 
maintains  that  the  rapid  growth  of  those  cities  west  of 
Chicago  will  serve  to  quicken  the  volume  traffic  in  the 
New  York-Chicago  area  because  of  the  added  stimulus 
this  growth  will  have  upon  traffic  in  general,  much  of 
which  may  be  expected  to  move  via  the  Chicago  gateway. 

i 

The  applicant  submitted  estimates  tending  to  show  that 
the  national  air  traffic  in  1955  would  total  18  billion 
passenger-miles,  or  an  increase  of  37.4%  over  the  1952 
traffic  cf  13.1  billion  revenue-passenger-miles.  It  esti¬ 
mated  that  in  1960  there  would  be  a  doubling  of 
106S2  the  1952  traffic  level,  which  would  reach  26.5  bil¬ 
lion  revenue-passenger-miles,  and  in  1975  a  total 
of  57  billion  revenue-passenger-miles  would  be  developed, 
or  a  four-fold  increase  over  the  1952  level.  In  arriving 
at  these  estimates,  the  applicant  employed  several  projec¬ 
tion  methods:  (1)  by  projecting  air  travel  in  relation  to 
projected  Gross  National  Product  (the  value  of  all  goods 
and  services  produced),  which  indicated  a  volume  of  18 
billion  passenger-miles  in  1955,  27.1  billion  in  1960,  and 

57.9  billion  in  1975;  (2)  by  projecting  air-miles  per  cap¬ 
ita  in  relation  to  projected  population,  resulting  in  an 
estimated  volume  of  17.9  billion  passenger-miles  in  1955, 

25.9  billion  in  1960,  and  54.0  billion  in  1975;  (3)  by 
projecting  air  participation  as  a  percentage  of  projected 
intercity  revenue-passenger-miles,  the  result  .of  which 
indicated  a  volume  of  18.8  billion  revenue-passenger- 
miles  in  1955,  28.4  billion  in  1960,  and  60.S  billion  in 
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1975;  and  (4)  by  a  projection  of  all  intercity  revenue- 
passenger  miles,  including  air,  bus,  and  rail,  and  deduct¬ 
ing  therefrom  estimates  of  bus  and  rail  participation, 
indicating  domestic  air  trunk  revenue-passenger-miles  of 
1S.3  billion  in  1955,  25.4  billion  in  1960,  and  55.6  billion 
in  1975. 

In  submitting  the  above  estimates,  North  American’s 
economic  witness  asserted  that  they  were  supported  by 
several  well-recognized  studies  made  of  the  growth  of 
the  nation’s  economy,  including  a  1952  study  made  by 
the  Department  of  Commerce  entitled  “Markets  After 
the  Defense  Expansion,”  a  National  Planning  Associa¬ 
tion  study  issued  in  1952  entitled  “The  American  Econ¬ 
omy  in  1960”  and  the  findings  by  the  President’s  Mate¬ 
rials  Policv  Commission  found  in  “Resources  for  Free- 
dom,”  volume  2.  The  applicant  maintains,  however,  that 
aside  from  these  studies,  the  traffic  calculations 
10683  based  on  the  growth  in  the  Gross  National  Product 
(referred  to  as  GNP)  in  constant  1951  dollars, 
demonstrates  the  soundness  of  its  estimates  of  the  traffic 
growth.  It  contends  that  the  GNP  is  the  best  single 
measure  in  determining  the  development  of  air  traffic 
as  applied  to  the  growth  in  population  and  in  economic 
activity.  In  determining  the  growth  in  the  GNP,  the 
economic  witness  submitted  by  North  American  used  a 
3%  growth  factor  based  upon  his  judgment  after  an 
analysis  of  the  long-run  trend  of  growth  of  the  GNP. 
While  the  carrier  readily  concedes  that  in  any  one  year 
the  3%  growth  factor  might  be  found  to  be  abnormally 
high  or  abnormally  low,  it  asserts  that  this  percentage 
is  an  average  growth  rate  over  a  period  of  time  and 
that  any  cyclical  deviations  that  may  occur  in  the  econ¬ 
omy  are  more  than  offset  by  the  fact  that  the  estimated 
3 %  growth  factor  is  highly  conservative. 

As  indicated  earlier,  North  American  estimates  that 
the  New  York-Chicago  route,  including  both  through  and 
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intermediate  traffic,  will  generate  12%  of  all  domestic 
traffic.  Thus,  on  the  basis  of  the  above  estimate  of  18 
billion  passenger-miles  in  all  domestic  operations  in  1955, 
the  New  York-Chicago  route  would  account  for  2.16 
billion  passenger-miles;  in  1960,  out  of  a  total  of  26.5 
billion  passenger-miles,  the  route  would  generate  an  esti¬ 
mated  3.18  billion;  and  in  1975,  out  of  an  estimated  na¬ 
tional  traffic  of  57  billion  passenger-miles,  the  12%  par¬ 
ticipation  therein  by  the  New’  York-Chicago  route  would 
account  for  6.84  billion  passenger-miles. 

Various  data  w’ere  submitted  by  the  applicant  tending 
to  show*  the  impact  of  its  proposal  upon  the  operations 
of  other  carriers.  The  following  table  illustrates  the 
applicant’s  estimates  of  its  participation  arid  the 
10684  participation  of  other  carriers  in  the  projected 
total  traffic  in  1955  and  1960,  assuming  in  one  case 
an  80%  load  factor  for  North  American  and  in  the  sec¬ 
ond  instance  a  90%  load  factor: 

North  American  8-Flight  Proposal 
Assumed  Assumed 

80%  Load  Factor  90%  Load  Factor 
Other  Other 

Total  Traffic  NAA  Carriers  NAA  Carriers 

1955  2,160  (proj.)  311.4  1,848.6  350.4  1,809.6 

1960  3,180  (proj)  311.4  2,868.6  350.4  2,829.6 

NOTE:  Millions  of  revenue-passenger-miles. 

In  analyzing  the  distribution  of  traffic  between  North 
American  and  other  carriers,  assuming  an  S0%  load  fac¬ 
tor  for  North  American,  and  based  on  the  applicant’s 
traffic  estimates  for  1955,  North  American  estimated  the 
New  York-Chicago  route  w*ould  generate  a  total  of  2,- 
160.0  million  revenue-passenger-miles,  of  which  it  W’ould 
participate  in  the  amount  of  311.4  billion  levenue-pas- 
senger  miles,  or  14.4%  of  the  total,  w*hile  the  balance 
of  1,848.6  million  revenue-passenger-miles  w*ould  be  de¬ 
veloped  by  other  carriers.  Under  this  distribution,  the 
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applicant  asserts  that  it  would  be  carrying  less  than  15% 
of  the  total  traffic  and  the  other  carriers  would  continue 
to  predominate  in  the  New  York-Chicago  market.  On 
the  basis  of  its  traffic  estimates  for  1960  and  also  as¬ 
suming  an  80%  load  factor,  North  American  estimates 
that  its  participation  w’ould  amount  to  only  9.8%  of  the 
total  traffic  of  an  estimated  3,180  million  revenue-pas¬ 
senger-miles.  However,  it  should  be  pointed  out  that, 
despite  the  tremendous  increase  in  traffic  anticipated  in 
1960  over  1955,  the  percentage  of  participation  by  North 
American  is  based  upon  the  identical  mileage  it 
10685  would  operate  in  1955,  i.e.,  311.4  million  revenue- 
passenger-miles.  The  carrier  pointed  out  that  the 
figures  for  1960  were  merely  included  to  demonstrate  the 
magnitude  of  the  growth  of  traffic  after  1955  and  the 
opportunities  for  all  airlines  to  share  in  this  growth. 

The  impact  of  this  proposal  in  1955,  as  related  to  the 
1952  level  of  traffic  which  was  estimated  at  1,572  million 
revenue-passenger-miles,  shows  that  at  an  assumed  80% 
load  factor.  North  American’s  proposal  would  generate 
1,848.6  million  revenue-passenger-miles,  or  117.6%  of  the 
total  1952  traffic.  The  carrier  maintains,  however,  that 
the  latter  figures  tend  to  overstate  the  real  impact  of  its 
proposal  on  other  carriers,  since  in  the  year  1952  North 
American  flew  over  52  million  passenger-miles  as  an  ir¬ 
regular  carrier  between  New  York  and  Chicago. 

In  further  support  of  its  position  that  its  certification 
in  the  New  York-Chicago  market  would  not  impair  the 
development  of  existing  carriers,  North  American  submits 
that  the  area  includes  some  of  the  top  traffic-generating 
segments  of  the  country.  It  asserts  that  the  high  density 
of  these  routes  is  demonstrated  by  the  large  number  of 
schedules  operated  and  in  this  connection  it  points  out  that 
in  November  1953  there  were  117  daily  flights  between 
New  York  and  Chicago,  73  between  New  York  and  Phila¬ 
delphia,  48  between  New  York  and  Pittsburgh,  40  between 
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New  York  and  Cleveland,  38  between  Cleveland  and  Chi¬ 
cago,  44  between  New  York  and  Detroit,  and  07  between 
Detroit  and  Chicago.  In  further  support  of  its  arguments 
relating  to  the  high  density  of  the  New  York-Chicago 
market,  the  applicant  referred  to  the  fact  that  in  Septem¬ 
ber  1952  American  had  an  average  load  factor  on  nonstop 

New  York-Chicago  flights  of  84.0%  while  the  load 
10680  factors  of  United  and  TWA  were  only  slightly  lower. 

American’s  average  load  factor  on  its  New  York- 
Detroit  nonstop  averaged  84.1%  in  1952  while  United’s 
load  factors  exceeded  82%  between  Philadelphia  and  De¬ 
troit  and  were  more  than  74%  between  Detroit  and 
Chicago.  The  fact  that  both  American  and  United  had 
numerous  empty  seats  available  on  their  various  schedules 
does  not,  in  the  opinion  of  the  applicant,  demonstrate  any 
softness  in  the  traffic  but  merely  reflects  the  operational 
limitations  of  any  schedule  pattern. 

While  North  American  recognizes  that  American’s  load 
factors  between  New  York  and  Chicago  and  between  New 
York  and  Detroit  declined  in  September  1953  about  10 
points  under  those  existing  in  September  1952,  it  argues 
that  the  lower  load  factor  was  due  to  the  fact  that  available 
seats  over  these  two  segments  increased  from  05,984  per 
day  to  80,010  seats  per  day,  or  an  increase  of  22%.  Inas¬ 
much  as  traffic  had  actually  increased  by  6%,  North 
American  argues  that,  had  American  retained  the  same 
seat  capacity  available  in  September  1952,  its  load  factors 
would  have  advanced.  North  American  takes  the  position 
that  any  diversion  that  its  proposed  operations  might 
cause  to  American,  TWA,  and  United  will  have  no  harmful 
effect  nor  will  it  impair  the  ability  of  those  carriers  to 
perform  their  presently  certificated  services.  In  support 
thereof,  it  cites  an  exhibit  submitted  by  National  showing 
that  these  three  carriers,  in  the  12-month  period  ended 
September  30,  1952,  accounted  for  57%  of  the  operating 
revenues  of  the  trunkline  certificated  carriers  and  59% 


of  the  total  assets  of  the  industry.  With  respect  to  the 
impact  of  its  proposal  on  Capital  and  Northwest,  the 
applicant  maintains  that  because  of  restrictions  neither 
of  these  carriers  has  participated  to  a  relatively 
10687  large  extent  in  the  markets  it  proposes  for  addi¬ 
tional  service.  In  March  1952  Capital  carried 
6,218,000  revenue-passenger-miles,  or  15%  of  its  total 
mileage,  on  segments  which  North  American  would  paral¬ 
lel.  On  the  applicant’s  assumption  that  it  would  divert 
20%  of  this  traffic,  the  diversion  from  Capital  would 
amount  to  only  3%  of  that  carrier’s  system  traffic.  Inas¬ 
much  as  Northwest’s  traffic  in  the  New  York-Chicago  area 
contributed  only  6.05%  to  its  total  domestic  traffic,  North 
American  maintains  that  if  it  diverted  20%  of  this  traffic, 
the  total  diversion  would  amount  to  only  1.2%  of  North¬ 
west’s  business  in  this  area. 

In  its  original  exhibits,  the  carrier  submitted  estimates 
showing  revenues  and  costs  that  would  be  incurred  in  its 
proposed  services.  Upon  cross-examination,  the  carrier 
was  confronted  with  the  fact  that  certain  of  its  estimates 
were  not  in  accord  with  industry  experience.  Revised  and 
corrected  exhibits  were  subsequently  submitted  outlining 
what  North  American  believes  would  be  the  financial  re¬ 
sults  of  its  certification  over  the  route  proposed.  The 
following  table  illustrates  the  revenues  to  be  derived  and 
the  expenses  incurred  on  the  basis  of  assumed  load  factors 
of  100%,  75%,  and  55%  : 

10689  The  above  table  reflects  the  downward  adjust¬ 
ment  in  the  Passenger  Service  Account  which  was 
made  to  compensate  for  lower  expense  at  a  75%  or  55% 
load  factor  in  such  items  as  Passenger  Food  Services, 
Passenger  Supplies-Other,  Injuries,  Loss  and  Damage, 
and  Interrupted  Trip  Expense.  The  Traffic  and  Sales 
Account  was  also  revised  downward  to  compensate  for 
less  expense  in  Other  Service-Commissions.  The  table 
further  reflects  certain  adjustments  made  to  the  sub- 
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accounts  composing  Flight  Operations  which  were  made 
on  the  record  at  the  hearing.  Flying  Operations  Expense 
indicated  in  the  above  table  at  $2,241,669.66  consists  of 
$1,149,509.00  for  DC-4  operations  and  $1,092,160.00  for 
DC-6  operations. 

North  American  asserts  that  the  reasonableness  of  its 
Flying  Operations  Expense  is  demonstrated  by  the  indus¬ 
try  experience  during  the  quarter  ended  December  31, 
1952,  which  showed  that  the  domestic  trunk  carriers 
incurred  a  cost  of  $S6.65  per  hour  for  DC-4s  as  compared 
with  North  American’s  estimate  of  $93.62  for  similar 
equipment,  while  with  respect  to  DC-6Bs  the  industry’s 
costs  averaged  $142.65  per  hour  as  compared  with  North 
American’s  estimate  of  $146.S0  per  hour  for  like  equip¬ 
ment.  All  maintenance  of  the  carrier’s  DC-4  aircraft  is 
done  under  contract  with  the  Flying  Tigers  and  its  cost 
estimates  in  this  respect  are  based  upon  its  present  con¬ 
tract.  Its  DC-6B  maintenance  estimates  are  based  upon 
preliminary  discussions  had  with  the  Flying  Tigers. 
Direct  maintenance  for  DC-4s  and  DC-6Bs  is  calculated 
at  $62  and  $SS  per  hour,  respectively,  which  is  about 
$27.50  per  hour  higher  than  the  industry  average  during 
the  last  quarter  of  1952.  North  American  asserts  that  this 
is  due  to  the  fact  that  under  its  contract  with  the  Flying 
Tigers  the  maintenance  contract  includes  both  direct  and 
indirect  expenses.  Inasmuch  as  American  incurred 
10690  ground  and  indirect  maintenance  costs  of  $31.79  per 
hour  for  all  aircraft  types  in  the  last  quarter  of 
1952;  TWA,  $27.20  per  hour;  and  United,  $25.45  per 
hour,  the  applicant  concludes  that  the  indirect  maintenance 
cost  of  the  industry  approximates  the  $27.50  it  incurs  for 
this  item. 

With  respect  to  criticism  directed  to  its  station  expense, 
particularly  to  that  relating  to  the  number  of  personnel 
allocated  to  each  station,  the  applicant  asserts  that  its 
experience  in  coach  operations  shows  that  a  larger  num- 
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ber  of  coach  passengers  can  be  ticketed  with  a  minimum 
of  personnel  than  would  be  possible  in  processing  regular- 
fare  passengers.  It  contends  that  coach  business  lends 
itself  to  more  efficient  methods  of  selling  and  processing 
passengers.  As  an  example,  it  points  out  that  it  does  not 
sell  through  street  salesmen  who  are  ordinarily  required 
in  soliciting  freight  traffic  or  selling  business  traffic.  Since 
it  intends  to  concentrate  on  the  family  and  tourist  traffic, 
North  American  eliminated  street  salesmen  and  allocated 
advertising  expense  at  a  higher  rate  than  that  used  by 
the  certificated  carriers.  Furthermore,  it  indicated  that  it 
did  not  plan  to  open  expensive  city  ticket  offices  but  would 
again  rely  on  advertising  and  publicity  to  sell  its  lower- 
fare  services.  North  American  points  out  that  during  the 
month  of  July  1953  it  enplaned  6,50S  passengers  in  New 
York,  utilizing  six  employees.  Since  its  present  proposal 
contemplates  66  employees,  it  assumes  that  at  the  same 
rate  of  efficiency  these  employees  could  process  11  times 
that  many  passengers,  or  71,588  passengers  per  month. 
At  a  75%  load  factor  its  cost  estimates  are  predicated 
upon  only  49,500  passengers  per  month.  On  the  basis  of 
its  past  experience,  the  carrier  estimates  that  it  will  be 
able  to  utilize  station  personnel  to  a  greater  extent  than 
it  has  been  able  to  as  an  irregular  operator. 

10691  North  American  submitted  a  statement  of  finan¬ 
cial  condition  as  of  July  31,  1953,  which  included 
the  assets  and  liabilities  of  the  various  parties  comprising 
the  North  American  Group.  Following  is  a  summary  of 
this  financial  statement: 

Assets 

Current  Assets  $  868,777 

Fixed  Assets  2,023,516 

Other  Assets  265,324 

Prepaid  Expenses  and  Deferred  Charges  220,418 

$3,378,035 


Total  Assets 
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Liabilities 

$  700,048 
434,932 
1,095,610 
$1,147,447 

The  current  assets  included  approximately  $514,000  in 
cash  and  $258,000  in  accounts  receivable.  The  latter  item 
is  after  an  allowance  of  approximately  $55,000  for  bad 
debts.  The  major  item  in  the  fixed  assets  is  set  forth  as 
flight  equipment,  at  $1,840,000.  This  is  the  value  placed 
on  flight  equipment  after  a  reserve  of  $1,268,000  for  de¬ 
preciation. 

The  items  making  up  the  $700,000  of  current  liabilities 
appear  to  be  items  which  are  currently  due,  including 
accounts  payable  of  $202,000  and  collections  as  agents  of 
$221,000.  The  item  of  $435,000  listed  under  deferred 
credits  is  identified  as  unearned  transportation  revenues 
and  would  appear  to  be  more  properly  included  under 
current  liabilities.  The  item  of  $1,096,000  under  fixed 
liabilities  is  further  identified  as  notes  payable.  The  net 
worth  figure  of  $1,147,000  is  distributed  to  capital  stock 
outstanding,  $10,640,  and  to  partners’  equity  and  earned 
surplus,  $1,136,360. 

10692  In  further  support  of  its  financial  fitness  to  oper¬ 
ate  the  proposed  route,  North  American  submitted 
in  evidence  a  credit  agreement  between  the  partnership 
Twentieth  Century  Aircraft  Company  and  the  Bank  of 
America  in  which  the  latter,  subject  to  certain  terms  and 
conditions,  agreed  to  lend  to  Twentieth  Century  sums  of 
money  up  to  an  aggregate  of  $2,150,000  but  not  to  exceed 
an  aggregate  of  $1,S00,000  owing  and  outstanding  at  any 
time.  The  above  loan  agreement  was  executed  to  permit 
Twentieth  Century  to  finance  the  balance  of  a  1953  note 


Current  Liabilities 
Deferred  Credits 
Fixed  Liabilities 
Capital  and  Net  Worth 
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in  the  amount  of  $469,443  and  to  finance  a  portion  of  the 
purchase  price  of  two  DC-6B  aircraft  purchased  from 
Douglas  Aircraft  Company,  Ind. 

North  American  has  on  file  with  the  Board  an  agree¬ 
ment  for  merger  into  one  corporate  entity  of  the  various 
companies  involved  in  this  joint  application.  This  merger 
agreement  was  filed  August  18,  1952,  and  has  not  as  yet 
been  acted  upon.  North  American  asserts  that  if  the  agree¬ 
ment  is  not  approved  at  the  time  of  decision  in  this  case 
and  if  the  Board  acts  favorably  upon  the  joint  application, 
the  Board  could  either  (a)  issue  a  certificate  to  the  joint 
applicants  as  joint  certificate  holders;  (b)  exempt  the  par¬ 
ties  from  Section  40S  of  the  Act  and  permit  the  merger 
to  be  expeditiously  consummated;  or  (c)  issue  a  certificate 
conditional  on  the  approval  of  the  merger  and  thereafter 
hold  an  expedited  hearing  relating  to  the  question  of 
merger. 

Other  questions  relating  to  the  fitness  of  North  Amer¬ 
ican,  and  particularly  with  respect  to  certain  alleged  vio¬ 
lations  of  the  Act  and  of  the  Board’s  regulations,  are  dis¬ 
cussed  later  in  connection  with  the  conclusions  reached 
herein. 

10693  Northwest  Airlines,  Inc. 

Northwest  operates  the  so-called  northern  trans¬ 
continental  route  extending  from  New  York  and  Washing¬ 
ton  on  the  east  through  the  Twin  Cities  to  Seattle  and 
Portland  on  the  west.  It  is  authorised  to  serve  Chicago 
only  as  a  terminal  point  on  flights  to  and  from  the  west 
and  its  right  to  operate  east  of  Milwaukee  is  limited  to 
flights  originating  at  Twin  Cities  or  west  thereof  and 
terminating  at  New  York,  N.  Y.,  Newark,  N.  J.,  or  Wash¬ 
ington,  D.  C.  The  latter  restriction  prevents  Northwest 
from  providing  turn-around  flights  between  New  York  and 
Detroit.  In  addition  to  its  domestic  system  Northwest 
holds  a  temporary  certificate  authorizing  operations  to 
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Hawaii  and  to  the  Orient  via  Anchorage,  Alaska.11 

In  the  present  case  Northwest  has  three  applications: 
Docket  No.  4988,  seeking  authority  to  operate  between 
New  York  and  Chicago  and  Detroit  and  Chicago;  Docket 
No.  5853,  for  authority  to  provide  through  service  between 
New  York  and  Chicago  and  Detroit  and  Chicago  on  flights 
between  New  York  and  Chicago;  and  Docket  No.  6116,  to 
remove  the  “long-haul”  restrictions  on  the  Detroit  author¬ 
ization.  Northwest  is  urging  approval  of  its  application 
in  Docket  No.  4988,  which  is  for  unrestricted  operating 
rights  between  Chicago  and  New  York,  rather  than  its 
application  in  Docket  No.  5853,  which  contemplates  impo¬ 
sition  of  a  long-haul  restriction.  Although  Docket  No.  4294, 
Northwest’s  request  for  removal  of  restrictions  un- 
10695  der  which  it  operates  in  the  Pittsburgh-Cleveland 
and  Pittsburgh-Detroit  markets  was  excluded  from 
this  case,  Northwest  contends  that  this  application  must  be 
considered  before  any  new  service  is  authorized  to  other 
carriers  in  these  markets. 

Chicago  as  an  Intermediate  Point  on  Route  No.  3. — 
The  primary  objective  of  Northwest  in  the  present  pro¬ 
ceeding  is  to  include  Chicago  as  an  intermediate  point  on 
Northwest’s  transcontinental  flights  and  eliminate  the 
restrictions  under  which  it  serves  Detroit.  Northwest 
points  out  that  under  the  present  route  pattern  it  is  the 
only  transcontinental  carrier  which  does  not  have  authority 
to  conduct  its  flights  via  Chicago.  It  asserts  that  this 
limitation  constitutes  a  serious  handicap  in  the  Northwest 
route  pattern  and  prevents  it  from  achieving  a  sound  eco¬ 
nomic  position  in  the  air  transport  industry.  It  argues  that 
the  authorization  sought  herein  will  strengthen  its  finan- 


11  Northwest’s  Orient  certificate  and  Hawaiian  certificate  was 
renewed  recently  in  a  decision  in  which  action  on  the  Twin 
Cities-Edmonton- Anchorage  route  of  Northwest  was  deferred  for 
decision  in  connection  with  the  States-Alaska  Case,  Docket  No. 
5176  et  al. 
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cial  position,  permit  an  improved  service  to  cities  on  the 
Northwest  route,  and  improve  the  service  over  the  New 
York-Chicago  route  segment. 

As  an  indication  of  the  strength  of  the  New  York- 
Chicago  traffic  market  Northwest  refers  to  the  position  of 
the  segment  among  the  leading  25  U.  S.  domestic  city  pairs 
reflected  in  the  traffic  surveys  of  September  1950  and 
March  1952.  In  number  of  air  passengers  carried  New 
York-Chicago  ranked  third  with  62,579  passengers  behind 
Los  Angeles-San  Francisco  and  New  Y7ork-Boston.  The 
New  York-Chicago  segment  also  ranks  third  in  passenger 
miles  flown,  following  New  York-Los  Angeles  and  New 
York-Miami. 

Northwest  further  cites  the  fact  that  in  1952  the  number 
of  passengers  carried  over  its  entire  domestic  system 
amounted  to  50.19  percent  of  the  number  moving  over  the 
New  York-Chicago  segment.  The  number  of  passen- 
10696  ger  miles  developed  by  the  New  York-Chicago  mar¬ 
ket  during  the  same  period  was  53.S1  percent  of 
Northwest’s  domestic  system  passenger  miles. 

As  an  additional  factor  demonstrating  the  importance  of 
the  New  York-Chicago  route  segment,  Northwest  submits 
that  in  1951  the  large  irregular  air  carriers  conducted 
2,845  flights  between  these  points.  These  carriers  were 
said  to  have  hauled  7.2  percent  of  the  traffic  between  these 
points  in  1950  and  8.6  percent  of  the  total  in  1951. 

The  New  York-Detroit  segment  ranked  sixth  in  Septem¬ 
ber  1950  and  ninth  in  March  1952  on  the  basis  of  the 
number  of  interstation  passengers.  On  a  similar  basis  the 
Cliicago-Detroit  segment  ranked  eighth  and  seventh,  re¬ 
spectively. 

Northwest  takes  the  position  that  Chicago  is  an  essential 
intermediate  stop  on  transcontinental  routes  of  American, 
TWA,  and  United  to  support  the  high  frequency  limited 
stop  service  of  those  carriers.  It  points  out  that  in  Sep- 
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tember  1953,  American  operated  17  one-stop  flights  be¬ 
tween  New  York  and  the  West  Coast  and  that  15  of  these 
flights  are  operated  via  Chicago.  TWA  operated  18  flights, 
13  via  Chicago;  and  United,  18,  with  14  via  Chicago. 


In  providing  service  between  Chicago  and  the  Pacific 
Northwest,  Northwest  is  required  to  inaugurate  or  termi¬ 
nate  its  flights  in  Chicago.  On  the  other  hand,  Northwest 
cites  the  schedule  pattern  of  the  other  transcontinental 
carriers,  which  reveal  that  in  September  1953  of  59  non¬ 
stop  flights  between  Chicago  and  Los  Angeles  or  San  Fran¬ 
cisco,  only  four  flights  originated  or  terminated  in  Chicago. 

Northwest  takes  the  position  that  operation  of  through 
service  between  New  York  and  Chicago  and  points  west 
thereof  will  convenience  a  substantial  number  of  passen¬ 
gers.  Reference  was  made  to  a  survey  conducted  by 
10697  the  Air  Transport  Association  showing  that  in  June 
1953  Northwest  had  more  transfer  passengers  at 
Chicago  than  any  other  carrier,  averaging  15.6  as  com¬ 
pared  with  4.7  for  the  other  carriers.  The  elimination  of 
the  connection  problem  will  prevent  possible  baggage  mis¬ 
handling  which,  based  on  an  August  1952  survey,  revealed 
one  mishandling  for  every  14.5  passengers  transferred. 


Northwest  cites  the  operations  of  its  competitor  in  the 
Seattle-Portland  market  as  an  indication  of  the  importance 
of  Chicago  in  transcontinental  flights.  One  of  the  objectives 
of  the  applicant  obviously  is  to  obtain  a  position  of  equality 
with  its  competitor,  United,  in  the  Seattle-Portland  market. 
Northwest  cites  the  fact  that  United  does  not  terminate  any 
of  its  Seattle-Portland  flights  in  Chicago  and  that  67%  of 
its  Pacific  Northwest  transcontinental  flights  originate  or 
terminate  in  New  York.  Northwest  points  out  that  United 
operated  its  Denver-New  York  flights  via  Chicago  at  an 
additional  cost  of  about  a  quarter  of  a  million  dollars. 
This,  Northwest  asserts,  is  proof  of  the  importance  of 
Chicago  in  a  transcontinental  route  structure. 
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Northwest  places  considerable  emphasis  on  the  weakness 
of  its  route  structure  in  comparison  to  the  routes  operated 
by  the  other  three  transcontinental  operators.  It  had  an 
average  of  81  passengers  per  route-mile  between  New  York 
and  Seattle  via  Twin  Cities.  This  is  to  be  contrasted  with 
190  for  United  on  its  New  York-Denver-Los  Angeles  route, 
194  on  TWA’s  New  York-Kansas  City-Los  Angeles  route, 
and  216  on  the  American  New  York-Dallas-Los  Angeles 
route.  With  Chicago,  the  other  three  carriers  have  an 
average  of  300  passengers  per  route-mile  as  contrasted 
with  Northwest’s  81  over  its  present  route.  On  the  New 
York-Chicago-San  Francisco  route  there  was  an  average 
of  241  passengers  per  day. 

10698  Other  data  wrere  submitted  by  Northwest  to  show 
the  relative  weakness  of  its  route  contrasted  with 
that  of  other  transcontinental  carriers.  Based  on  statistics 
for  1952,  Northwest  had  only  seven  stations  generating 
more  than  100  passengers  and  only  two  generating  more 
than  250  passengers.  In  contrast,  TWA  had  17  and  9  of 
such  stations,  respectively;  United,  19  and  S;  and  Amer¬ 
ican,  28  and  11.  Another  study  based  on  March  1952  traffic 
showed  that  Northwest  had  13  of  the  100  top-ranking  city 
pairs,  whereas  TWA  served  27 ;  United,  29 ;  and  American, 
41.  Other  studies  showed  that  even  with  Chicago,  the 
population  of  Northwest  cities  east  of  Chicago  would  be 
considerably  less  than  cities  served  by  the  other  trans¬ 
continental  carriers. 

Other  indications  of  the  weakness  of  the  Northwest 
route  are  found  in  statistics  for  the  year  ended  March  31, 
1953.  Northwest  reported  18,746,314  revenue-miles  as  com¬ 
pared  with  56,692,865  for  TWA,  73,981,423  for  United,  and 
87,787,000  for  American.  Northwest’s  load  factor  was 
62.14%  whereas  each  of  the  other  carriers  exceeded  70%. 

Numerous  other  comparisons  were  presented  by  the 
applicant  to  demonstrate  the  greater  strength  of  West 
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Coast  terminals  served  by  the  other  transcontinental 
carriers  as  compared  with  Northwest’s  Portland  and 
Seattle  terminals.  For  the  year  ended  March  31,  1953, 
Seattle  and  Portland  enplaned  620,222  passengers  as 
compared  with  942,432  at  San  Francisco-Oakland  and 
1,220,504  at  Los  Angeles-Burbank.  Statistics  showing 
passenger-miles  for  March  1952  are  equally  indicative  of 
the  greater  strength  of  the  California  terminals.  For 
example,  there  were  6,633,S40  passenger-miles  between 
New  York  and  Seattle  contrasted  with  33,249,150  between 
New  York  and  Los  Angeles.  On  the  basis  of  the  Board’s 
March  1952  and  September  1950  surveys,  the  passengers 
moving  between  Seattle  and  Portland  and  points  in  the 
East  were  only  18.9%  of  the  Los  Angeles-San  Francisco 
passengers  moving  to  eastern  markets. 

10699  Northwest  argues  that  its  inability  to  operate 
through  Chicago  has  resulted  in  a  substantial  loss 
in  revenue  from  traffic  generated  at  points  served  by  it. 
Based  on  data  for  the  year  ended  June  30,  1953,  the  appli¬ 
cant  estimated  that  a  total  of  41,475  passengers  generated 
on  its  route  west  of  Chicago  were  turned  over  to  other 
carriers.  Based  on  the  mileage  and  an  estimated  passen¬ 
ger  yield  of  5.42^,  Northwest  calculated  an  estimated 
revenue  loss  of  $1,295,278. 

By  combining  its  Seattle-New  York  and  Seattle-Chicago 
flights,  Northwest  estimates  that  it  can  substantially  in¬ 
crease  the  traffic  density  of  its  route,  increasing  the  Seattle- 
New  York  segment  by  96.8%  and  the  Seattle-Chicago  seg¬ 
ment  by  77%.  Another  indication  of  the  importance  of 
Chicago  to  Northwest  is  based  on  the  September  survey 
figures  showing  that  the  Detroit-Seattle  route  operated  via 
Chicago  had  an  estimated  43,925  annual  passengers  per 
route-mile  as  contrasted  with  16,994  via  Milwaukee  and 
23,120  via  Minneapolis. 

It  is  Northwest’s  contention  that  Chicago  is  a  much 
more  logical  connecting  point  than  Minneapolis  or  Mil- 
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w’alkee  and  it  maintains  that  carriers  with  an  opportunity 
of  taking  advantage  of  the  connecting  traffic  would  sub¬ 
stantially  strengthen  their  position.  The  March  1952  sur¬ 
veys  show*  that  2,410  passengers  destined  to  or  originating 
at  Seattle  used  connecting  service  at  Chicago,  contrasted 
with  358  at  Minneapolis  and  41  at  Milwaukee. 

Northwest  presented  a  study  of  the  load  factors  devel¬ 
oped  on  nonstop  flights  operated  between  New  York  and 
Chicago  in  September  1952.  On  American  the  average 
load  factor  eastbound  on  16  flights  was  83.5%, 
10700  ranging  from  a  low’  of  35.1%  on  a  flight  leaving  at 
9  p.m.  to  a  high  of  96.4%  on  a  6  p.m.  departure. 
Westbound  the  average  for  15  flights  w’as  85.7%  with  the 
range  between  75.9%  and  91.2%.  During  the  same  period 
TWA  developed  an  average  load  factor  of  78.5%  eastbound 
on  11  flights,  with  a  low’  of  50.2%  on  a  5:45  a.m.  departure 
and  a  high  of  96.2%  on  a  4  p.m.  departure.  Westbound 
TWA  averaged  81.4%  on  12  flights.  The  range  was  from 
50.6%  on  a  10  p.m.  departure  to  93.9%  on  a  2  p.m.  flight. 

As  a  further  indication  of  the  need  for  additional  service 
in  the  New’  York-Chicago  market,  Northwest  referred  to  the 
result  of  a  check  made  by  its  personnel  of  selected  flights 
of  American,  United,  and  TWA  during  the  period  May- 
September  1953.  This  survey  indicated  that  seats  wrere  not 
available  on  34.2%  of  S98  eastbound  flights  checked  and 
29.6%  of  611  westbound  flights  checked.  An  additional 
check  showed  that  during  the  period  June  1952  to  Sep¬ 
tember  1953  there  were  1,369  Northwest  passengers  from 
points  w’est  of  Chicago  unable  to  obtain  connecting  space 
beyond  Chicago. 

Detroit  Restriction. — With  reference  to  the  Detroit-New 
York  route  segment,  Northwest  contends  that  United  has 
failed  to  provide  nonstop  service  betw’een  these  points 
notwithstanding  the  fact  that  it  has  had  such  authority 
for  five  years.  Northwest  points  out  that  two  nonstop 
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carriers  with  turn-around  authority  have  been  authorized 
in  the  Cleveland-New  York  market  as  compared  with  only 
one  between  Detroit-New  York,  notwithstanding  the  fact 
that  the  number  of  passengers  in  the  latter  was  277%  of 
the  former  estimated  on  the  basis  of  the  March  1952  and 
September  1952  surveys. 

10701  Northwest  presented  proposed  schedules  under 
which  it  would  consolidate  transcontinental  flights 
through  Chicago  and  conduct  turn-around  flights  between 
Detroit  and  New  York.  The  net  result  of  the  Northwest 
proposal  would  be  an  increase  of  only  one  flight.  North¬ 
west’s  revenue  and  revenue-passenger-mile  estimates  were 
developed  by  a  study  of  the  load  factors  on  each  flight 
affected  by  the  proposals  herein.  On  this  basis  Northwest 
concluded  that  approval  of  its  request  would  result  in  an 
increase  in  average  load  factor  of  3.2%  and  of  103,431,000 
in  revenue-passenger-miles.  No  attempt  was  made  to  pre¬ 
dict  the  volume  of  traffic  between  each  pair  of  points. 
However,  Northwest  does  forecast  new  traffic  in  the  New 
York-Chicago  market  in  the  amount  of  two  passengers 
per  flight.  In  the  New  York-Detroit  market  it  forecasts 
2*4  new  passengers  per  first-class  turn-around  flight  and 
10  such  passengers  on  the  new  tourist  flights. 

As  an  indication  of  Northwest’s  participation  in  the 
total  market  an  estimate  was  prepared  of  the  available 
traffic.  The  March  and  September  1952  survey  figures  were 
multiplied  by  six  and  then  increased  10  percent  for  inter¬ 
line  connecting  traffic.  This  total  was  increased  by  10.5 
percent  to  bring  it  to  the  traffic  level  for  the  year  ended 
June  30,  1953.  To  this  was  added  the  new  traffic  to  be 
developed  by  Northwest.  On  this  basis  Northwest  fore¬ 
cast  a  total  market  of  561,765  New  York-Chicago  passen¬ 
gers  for  1953  of  which  it  estimated  Northwest  would  obtain 
10  percent  or  56,175.  The  New  York-Detroit  market  was 
estimated  at  236,697  of  which  Northwest  expected  its  par¬ 
ticipation  to  be  42.1  percent  or  99,757.  The  Detroit-Chicago 


222 


traffic  was  estimated  at  232,674  with  Northwest  anticipating 
11,401  or  4.9  percent 

10702  Northwest  estimates  a  total  of  103,431,000  addi¬ 
tional  revenue  passenger  miles  will  accrue  to  it 
under  the  new  authorization  sought  herein,  of  which 
80,269,000  are  attributable  to  the  segment  east  of  Chicago 
and  23,162,000  to  that  portion  of  its  system  west  of  Chi¬ 
cago.  To  the  additional  revenue  passenger  mile  forecasts 
Northwest  applied  its  domestic  passenger  yields  adjusted 
downward  to  reflect  the  somewhat  lower  yields  anticipated 
from  the  New  York-Detroit  operation.  Other  revenues  were 
estimated  on  the  basis  of  the  company’s  experience.  On  this 
basis  Northwest  estimated  additional  revenue  to  result 
from  the  new’  authorization  of  $6,088,052. 

Direct  operating  expenses  are  computed  at  177.93  cents 
per  mile  for  the  B-377  aircraft,  130.05  cents  per  mile  for 
DC-6B  aircraft,  and  79.53  cents  per  mile  for  DC-4’s. 
North w’est  suggests  that  since  no  additional  aircraft 
would  be  required  for  the  proposed  operation  its  estimated 
costs  may  be  excessive  to  the  extent  that  they  make  pro¬ 
vision  for  depreciation  on  aircraft  rental. 

Nortlrwest  asserts  that  approval  of  its  proposal  herein 
will  not  involve  establishment  of  any  new*  stations  since 
the  stations  involved  are  presently  operated  on  a  three- 
shift  basis.  For  this  reason  Northwest  contends  additional 
ground  operations  costs  will  be  minimized  and  have  been 
estimated  on  the  basis  of  additional  personnel  required 
to  service  the  flights.  Northwest  estimated  the  cost  of  those 
items  of  ground  and  indirect  maintenance  expense  which 
vary  with  volume  on  the  basis  of  the  ratio  to  direct  mainte¬ 
nance  on  its  existing  system.  Other  expenses  such  as 
passenger  service,  traffic  and  sales,  advertising  and 
10703  publicity,  and  general  administrative  w’ere  estimated 
on  the  basis  of  Northwest’s  experience.  On  the  fore¬ 
going  basis  Northwest  estimated  its  total  additional  ex- 
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pense  at  $3,857,895  with  the  result  that  it  forecasts  a  net 
income  from  the  new  operation  of  $2,230,157  per  annum. 

Northwest  estimated  the  total  annual  revenue  passenger 
miles  on  the  Cliicago-Detroit  route  and  the  Chicago-New 
York  route  using  the  Board  surveys  for  March  and  Septem¬ 
ber,  1952  as  a  base.  This  figure  was  increased  10  percent 
for  interline  connections  and  10.5  percent  to  represent  the 
increase  for  the  year  ended  June  30,  1952,  over  the  year 
ended  December  31, 1952.  Based  on  schedules  proposed  by 
Northwest  it  estimated  a  participation  of  4.9  percent  and 
8.9  percent,  respectively.  On  this  basis,  using  an  estimated 
yield  of  5.48  cents,  Northwest  arrived  at  a  revenue  diver¬ 
sion  of  $136,827  in  the  Chicago-Detroit  market  ;  and 
$1,957,867  in  the  Chicago-New  York  market.  This  diver¬ 
sion  was  estimated  between  carriers  as  follows :  American, 
$1,162,281 ;  Capital,  $52,131 ;  TWA,  $391,574,  and  United, 
$4SS,708.  ; 

With  the  lifting  of  the  New  York-Detroit  restrictions, 
Northwest  estimates  that  it  will  increase  its  participation 
from  19  percent  based  on  the  March  and  September,  1952 
surveys  to  42.1  percent.  On  this  basis  and  reflecting  the 
participation  of  each  carrier  in  the  market,  Northwest 
estimates  a  diversion  from  American  equivalent  to 
$1,119,279,  from  Capital  of  $154,654,  and  from  United 
of  $36,698. 

■ 

10704  Trans  World  Airlines,  Inc. 

This  carrier  seeks  an  amendment  of  its  Route 
No.  2  so  as  to  extend  its  existing  service  between  Chicago 
and  New  York  (a)  via  Detroit,  and  (b)  via  Cleveland, 
Pittsburgh,  and  Philadelphia.  The  proposed  route  amend¬ 
ment  would  result  in  two  major  new  routings  for  TWA, 
i.e.,  a  New  York-Detroit-Chicago  service  and  a  New  York- 
Cleveland-Chicago  service.  In  addition,  TWA  would  be 
able  to  offer  a  Pittsburgh-Cleveland-Chicago  service. 
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Both  Detroit  and  Cleveland  are  now  served  by  TWA  as 
terminal  points  on  its  Route  No.  2.  Detroit  became  a  part 
of  TWA’s  system  through  the  acquisition  of  Marquette 
Airlines,  Ino.,  which  formerly  operated  between  St.  Louis 
and  Detroit  via  Cincinnati,  Dayton,  and  Toledo.12  Cleve¬ 
land  was  placed  on  TWA’s  system  when  its  Route  No.  2 
was  extended  from  Indianapolis  to  Cleveland  in  the  Great 
Lakes  Area  Case.13  TWA  takes  the  position  that  the 
elimination  of  its  stub-end  operations  at  both  Cleveland 
and  Detroit  and  the  inclusion  of  these  two  cities  on  its 
principal  transcontinental  operations  will  permit  it  to 
provide  needed  through-plane  service  for  a  large  number 
of  passengers,  many  of  whom  are  now  carried  by  TWA 
via  connections  at  Chicago.  The  applicant  contends  that 
it  is  the  only  transcontinental  carrier  serving  both  Detroit 
and  Cleveland  which  cannot  originate  flights  at  major 
10706  East  Coast  terminals  and,  as  a  result  thereof,  TWA 
cannot  effectively  compete  with  American  and 
United,  whose  flights  not  only  serve  East  Coast  terminals 
but  also  serve  Chicago.  It  is  asserted  that  if  this  proposal 
is  granted,  TWA’s  present  ineffective  east-west  operations 
in  and  out  of  Detroit  and  Cleveland  would  be  greatly 
strengthened  and  would  result  in  a  more  adequate  air 
transportation  network  in  the  New  York-Chicago  area. 

Chicago -Detroit -New  York  Service.  Much  of  TWA’s 
argument  in  support  of  a  New  York-Chicago  routing  via 
Detroit  rests  upon  the  alleged  need  of  Detroit  for  improved 
sendee  to  and  from  the  West  Coast.  It  is  maintained  that 
through-plane  service  between  Detroit  and  California  is 
inadequate  and  that  TWA,  although  authorized  to  serve 
Detroit,  cannot  remedy  the  situation  because  of  its  exist¬ 
ing  stub-end  authorization  at  Detroit.  A  most  compelling 


12  Acquisition  of  Marquette  by  TWA — Supplemental  Opinion, 
2  C.A.B.  409  (1940). 

13  Great  Lakes  Area  Case,  8  C.A.B.  360. 
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justification  for  its  proposed  service,  TWA  asserts,  is  the 
very  large  and  steadily  increasing  annual  volume  of 
Detroit-California  passengers  that  TWA  has  carried  and 
is  now  carrying  via  connections  at  Chicago. 

An  exhibit  submitted  by  the  applicant  shows  that  in 
March  and  September  1952,  there  was  a  total  of  4,867 
passengers  traveling  between  Detroit  and  Los  Angeles. 
Of  this  number,  1,920  passengers,  or  39.4%  of  the  total, 
moved  via  a  connecting  service  at  Chicago.  Between  De¬ 
troit  and  San  Francisco  in  the  same  periods  there  were 
2,554  passengers,  of  which  1,413,  or  55.3%  of  the  total, 
were  carried  via  connections  at  Chicago.  Between  Detroit 
and  Seattle,  the  smallest  of  the  three  West  Coast-Detroit 
markets,  there  were  1,715  passengers,  of  which  1,561, 
10707  or  91%  of  the  total,  were  afforded  a  single-plane 
service  as  compared  with  only  135,  or  7.9%,  that 
used  the  connecting  service  via  Chicago.  The  fact  that  the 
great  bulk  of  the  passengers  utilized  the  single-plane  serv¬ 
ice  in  the  smaller  Detroit-Seattle  market  rather  than  in 
the  larger  Detroit-Los  Angeles  and  Detroit-San  Francisco 
markets  is  attributed  by  TWA  to  the  amount  of  through- 
plane  service  that  was  available  to  the  public.  In  this 
connection,  TWA  points  out  that  in  September  1953  there 
were  available  between  Detroit  and  Los  Angeles  only  two 
eastbound  and  three  westbound  through-plane  services  and 
between  Detroit  and  San  Francisco,  only  two  through- 
plane  services  in  each  direction,  whereas  between  Detroit 
and  Seattle  there  were  five  through-plane  schedules  in  each 
direction.  Although  the  volume  of  passengers  traveling 
between  Detroit  and  Seattle  was  less  than  25%  of  the;  total 
volume  moving  between  Detroit  and  Los  Angeles  and  De¬ 
troit  and  San  Francisco,  passengers  in  the  former  market 
had  available  more  through-plane  service  than  the  com¬ 
bined  through-plane  service  offered  in  the  latter  two  mar¬ 
kets.  TWA  maintains  that  this  points  up  the  fact  that 
throughplane  service  between  Detroit  and  the  two  major 
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traffic-generating  points  in  California  is  totally  inadequate. 
A  substantial  number  of  these  travelers  were  TWA’s 
passengers.  The  record  shows  that  in  1952,  out  of  40,526 
passengers  traveling  between  Detroit,  on  the  one  hand, 
and  Los  Angeles  and  San  Francisco,  on  the  other,  10,422, 
or  23%  of  the  total,  utilized  TWA’s  service  out  of  Chicago. 
It  is  estimated  that  in  1953,  out  of  51,756  passengers, 
12,912,  or  25%  of  the  total,  were  TWA  passengers  who 
connected  at  Chicago. 

1070S  With  respect  to  aircoaeh  service,  TWA  asserts 
that  the  Detroit-California  market  has  also  been 
neglected  as  compared  with  the  smaller  Detroit-Seattle 
market.  It  points  out  that  in  the  latter  market  tourist 
service  has  been  available  since  March  1949,  whereas  it 
was  not  until  April  1953  that  such  facilities  were  made 
available  to  the  Detroit-San  Francisco  passenger,  and  at 
the  time  of  the  hearing  there  was  no  one-plane  tourist 
service  provided  between  Detroit  and  Los  Angeles.  It  may 
be  noted,  however,  that  subsequent  to  the  hearing  American 
inaugurated  a  one-stop  aircoaeh  service  between  Los  An¬ 
geles  and  Detroit  via  Chicago.  Matters  with  respect  to 
schedules  inaugurated  subsequent  to  the  time  of  the  hear¬ 
ing  are  discussed  later  in  the  conclusions  reached  herein. 

With  respect  to  the  alleged  neglect  of  the  aircoaeh  mar¬ 
ket,  TWA  submitted  an  exhibit  showing  that  in  March  and 
September  1952  there  were  1,018  passengers  between 
Detroit  and  Seattle,  of  which  653,  or  about  65%,  were 
aircoaeh  through-plane  passengers.  During  the  same  pe¬ 
riods  between  Detroit  and  Los  Angeles  and  Detroit  and 
San  Francisco  there  was  a  total  of  7,421  passengers,  of 
which  onlv  60  used  aircoaeh  service  all  the  way.  However, 
TWA  points  out  that  the  volume  of  combination  traffic 
that  traveled  part  coach  and  part  regular  fare  is  a  good 
indication  of  the  latent  demand  for  Detroit-California  air- 
coach  services,  and  in  support  thereof  it  submitted  evi¬ 
dence  shoving  that  there  were  over  2,000  passengers  on 
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the  Detroit-Los  Angeles  and  Detroit-San  Francisco  seg¬ 
ments  in  March  and  September  1952  who  utilized  connect¬ 
ing  flights  to  avail  themselves  of  aircoach  services  for  part 
of  their  trips. 

10709  TWA  maintains  that' when  it  first  received  its 
authorization  to  serve  Detroit,  the  DC-3  was  the 

standard  commercial  airplane  and  that  all  transcontinental 
services  made  several  stops,  which  permitted  TWA  to 
compete  for  Detroit  transcontinental  passengers.  In  sup¬ 
port  of  this  argument,  it  shows  that  in  September  1946 
TWA  carried,  on  a  single-carrier  basis,  31%  of  all  air 
traffic  between  Detroit  and  Los  Angeles  and  San  Fran¬ 
cisco,  including  both  single-carrier  and  connecting-carrier 
traffic,  and  37%  of  all  traffic  carried  on  a  single- 
carrier  basis.  Subsequently,  TWA’s  participation  in 
this  business  on  a  single-carrier  basis  diminished  to 
the  point  where  in  March  and  September  1952  its  par¬ 
ticipation  in  the  single-carrier  business  was  only  about 
1%.  As  a  connecting  carrier,  however,  TWA  has  main¬ 
tained  its  participation  in  the  Chicago-California  business 
and,  as  shown  previously,  it  participated  in  the  carriage 
of  1,737  passengers,  or  somewhat  in  excess  of  23%  of  the 
total  of  7,421  passengers  moving  between  Detroit,  on  the 
one  hand,  and  Los  Angeles  and  San  Francisco,  on  the  Other, 
in  March  and  September  1952.  The  carrier  argues  that 
approval  of  its  proposal  would  be  justified  if  it  simply 
eliminated  the  need  for  connections  at  Chicago  for  passen¬ 
gers  TWA  is  now  carrying  between  Detroit  and  California. 

As  a  further  advantage  that  would  accrue  from  its  pro¬ 
posal,  TWA  maintains  that  it  would  be  in  position  to 
improve  its  service  between  Detroit  and  all  points  on  its 
system  vrest  of  Chicago.  In  this  connection,  it  submitted 
an  exhibit  which  showed  that  the  number  of  passengers 
carried  in  March  1952  by  American,  Northwest, 

10710  United,  and  TWA  between  Detroit  and  cities  west 
of  Chicago  was  somewhat  comparable.  TWA,  be- 
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cause  of  the  alleged  ineffectiveness  of  its  Detroit  routing, 
carried  only  31.7%  of  its  passengers  on  a  one-plane  basis, 
whereas  American,  Northwest,  and  United  carried  85.1%, 
90.5%,  and  52.2%  of  their  traffic,  respectively,  on  a  one- 
plane  basis.  One  of  the  principal  segments  which  would 
be  affected  is  the  Detroit-Kansas  City  Market.  Here  TWA 
maintains  that  because  of  the  ineffectiveness  of  its  Detroit 
route  and  in  order  to  compete  with  the  large  number  of 
frequencies  out  of  Chicago,  about  76.5%  of  its  12,672 
Detroit-Kansas  City  passengers  in  March  and  September 
1952  were  carried  via  connections  at  Chicago.  Under 
TWA’s  present  proposal,  this  traffic  would  be  afforded 
both  tourist  and  first-class  through  Constellation  service. 

The  carrier  strongly  urges  that  approval  of  its  Detroit 
proposal  would  effectively  aid  in  the  development  of  a 
better  air  transport  pattern  in  this  area.  TWA’s  chief 
executive  officer  testified  that,  as  a  part  of  its  contribu¬ 
tion  looking  toward  a  more  sound  air  transportation 
system,  TWA  would  be  happy  to  entertain  a  suggestion 
from  the  Board  to  transfer  TWA’s  present  north-south 
local  route  to  a  carrier  into  whose  structure  such  a  route 
segment  would  integrate.  This  witness  emphasized,  how¬ 
ever,  that  the  carrier  would  not  under  any  circumstances 
want  to  lose  its  position  in  Detroit  and  have  that  city  be¬ 
come  an  off-line  point,  but  predicated  the  suggestion  on 
the  fact  that  if  its  Detroit  proposal  were  granted  it  would 
be  able  to  provide  that  city  with  a  more  efficient  and 
modernized  air  transportation  service. 

10711  In  further  support  of  its  proposal,  TWA  main¬ 
tains  that  both  the  Detroit-New  York  and  Detroit- 
Chicago  segments  generate  sufficient  traffic  to  support  the 
additional  services  it  proposes.  The  large  volume  of  traffic 
generated  over  both  of  these  segments  is  carried  pre¬ 
dominantly  by  American  and,  to  a  lesser  extent,  by  Capital 
on  the  Detroit-Cliicago  segment,  and  by  Northwest  on  the 
Detroit-New  York  segment.  The  following  tabulation, 
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based  upon  traffic  movements  in  March  and  September 
1953,  illustrates  the  participation  by  the  carriers  involved 


in  traffic  carried  between  New  York 
cago  and  Detroit: 

New  York-Detroit 

and  Detroit  and  Chi- 

Chicago-Detroit 

Carrier 

Passengers 

Percent 

Passengers 

Percent 

American 

22,424 

66.4 

20,466 

64.2 

Capital 

2,750 

8.2 

9,202 

28.8 

Northwest 

6,768 

20.1 

— 

. 

United 

1,378 

4.1 

2,096 

6.6 

All  Other 

422 

1.2 

146 

.4 

Totals 

33,742 

100.0 

31,910 

100.0 

In  the  New  York-Detroit  market,  with  an  annual  volume 
of  more  than  202,000  passengers,  only  about  15%  consisted 
of  coach  traffic,  which  TWA  attributes  to  the  fact  that 
existing  coach  services  are  inadequate.  On  the  basis  of  a 
study  conducted  by  TWA  with  respect  to  the  effect  of 
coach  service  on  traffic  growth,  this  carrier  expresses  the 
opinion  that  a  good  pattern  of  coach  service  can  generate 
25%  of  the  total  market  without  diversion  from  the 
regular-fare  traffic.  TWA  concludes,  therefore,  that  there 
is  an  untapped  potential  of  at  least  25,000  coach 
10712  passengers  in  the  Detroit-New  York  market.  With 
respect  to  Detroit-Chicago  traffic,  the  applicant 
points  out  that  93%  of  the  191,000  passengers  in  1953  were 
carried  by  American  and  Capital  and  that  the  entry  of 
TWA  in  this  market  would  have  little  effect  upon  the 
operations  of  these  carriers. 

Under  its  proposed  schedules,  TWA  would  inaugurate 
three  regular-fare  services  and  two  tourist  schedules  serv¬ 
ing  Detroit.  In  regular-fare  service  TWA  proposes  one 
Super  Constellation  round  trip  between  New  York  and 
San  Francisco  via  Detroit  and  Chicago,  one  Constellation 
round  trip  between  New  York  and  Kansas  City  via  Detroit 
and  Chicago,  and  one  Martin  between  New  York  and  St. 
Louis  via  Detroit.  A  tourist  Constellation  round-trip 
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schedule  would  operate  between  New  York  and  San  Fran¬ 
cisco  via  Detroit,  Chicago,  Kansas  City,  and  Los  Angeles, 
and  a  second  tourist  Constellation  round  trip  would  oper¬ 
ate  between  Detroit  and  Los  Angeles  via  Chicago.  The 
carrier  emphasized  that  these  schedules  are  predicated  on 
the  equipment  situation  as  it  existed  at  the  time  of  the 
hearing,  but  that  TWA  had  on  order  20  Super  Constella¬ 
tions  equipped  with  turbo-compound  engines,  12  of  which 
were  expected  to  be  used  in  its  domestic  operations. 

On  the  basis  of  traffic  moving  in  the  year  1952  between 
Detroit  and  New  York  and  between  Detroit  and  Chicago 
and  points  west  of  the  latter  city,  expanded  by  experienced 
factors  to  a  1954  level,  TWA  estimates  that  it  would 
develop  an  additional  42,362,000  passenger  miles  in  regu¬ 
lar-fare  service  to  and  from  Detroit  and  an  addi- 
10713  tional  90,000,000  coach  passenger-miles.  Between 
Detroit  and  New  York,  TWA  estimated  its  partici¬ 
pation  had  it  been  operating  in  1954  at  20%,  and  between 
Detroit  and  San  Francisco  and  Los  Angeles,  at  20%  and 
15%,  respectively.  Between  Detroit  and  Chicago  it  antici¬ 
pated  a  participation  of  only  5%  in  first-class  traffic. 
With  respect  to  coach  traffic,  TWA  estimated  a  participa¬ 
tion,  had  it  been  operating  in  1954,  of  25%  of  all  such  traffic 
moving  between  Detroit  and  New  York,  and  50%  of  all 
coach  traffic  between  Detroit  and  Los  Angeles  and  between 
Detroit  and  San  Francisco.  All  told,  TWA  estimates  it 
will  develop  an  additional  132,000,000  revenue-passenger- 
miles  in  both  coach  and  first-class  service  at  Detroit. 

Revenues  to  be  derived  from  coach  services  are  esti¬ 
mated  at  $3,6S9,909  and  first-class  revenues  at  $2,457,021, 
or  a  total  of  $6,146,932  passenger-revenues.  Other  reve¬ 
nues,  estimated  at  11.98%  of  passenger-revenue  based  upon 
the  carrier’s  domestic  experience  for  the  year  ended  June 
30,  1953,  amount  to  $736,402.  Thus,  TWA  estimates  its 
total  additional  revenues  in  the  Detroit  operation  at 
$6,883,332.  Direct  flying  costs  are  estimated  at  $2,381,073. 
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Indirect  expense  is  estimated  at  $1,530,542,  including  addi¬ 
tional  station  expense  of  $240,000.  Total  additional  ex¬ 
pense  for  the  proposed  Detroit  services  is  estimated  at 
$3,911,615.  Thus,  on  the  basis  of  TWA’s  estimates,  its 
proposed  Detroit  operation  would  result  in  a  net  profit 
of  $2,971,717. 

The  carrier  maintains  that  approval  of  its  proposal 
will  have  little  adverse  effect  by  way  of  diverted  revenues 
from  other  carriers.  It  estimated  that  it  would  divert  from 
American  only  $942,000  in  passenger  revenue,  or  about 
.6%  of  that  carrier’s  system  passenger  revenues  for  the 
year  1952.  From  Capital  it  estimates  that  it  would  divert 
$169, S60,  or  .47%  of  that  carrier’s  system  passenger  reve¬ 
nues,  and  from  Northwest  and  United  it  estimates  it  would 
divert  $154,260,  or  .48%  of  system  revenues,  and 
10714  $39,420,  or  .03%  of  system  revenues,  respectively. 

TWA  has  indicated  that  it  would  accept  a  through- 
plane  restriction  which  would  involve  relatively  little  local 
service  between  Detroit  and  New  York  and  between  Detroit 
and  Chicago.  In  view  of  the  fact  that  the  great  bulk  of 
the  traffic  estimated  to  be  diverted  from  other  carriers  is 
local  traffic  between  these  points,  TWA  maintains  that  the 
total  diversion  from  other  carriers  would  be  reduced  to  a 
minimum  and  would  be  far  less  than  its  estimated  maxi¬ 
mum  diversion. 

Chicago-Cleveland-Pittsburgh  Service.  This  portion  of 
TWA’s  application  is  predicated  on  arguments  similar  to 
those  raised  with  respect  to  the  applicant’s  Detroit  pro¬ 
posal.  It  is  maintained  that,  by  eliminating  Cleveland  as  a 
stub-end  operation  on  its  route,  TWA  would  be  able  to 
integrate  this  city  into  its  transcontinental  services,  and 
would  offer  major  improvements  not  only  in  service  be¬ 
tween  Cleveland  and  California  but  also  between  Cleve¬ 
land-New  York,  Cleveland-Chicago,  and  Cleveland-St. 
Louis-Kansas  City.  The  applicant  does  not  contend  that 
local  service  between  Cleveland,  on  the  one  hand,  and  New 
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York,  Chicago,  Philadelphia,  and  Pittsburgh,  on  the  other, 
is  inadequate  and  expressed  a  willingness  to  accept  a  re¬ 
striction  which  -would  require  all  Cleveland-New  York 
schedules  via  Chicago  to  originate  or  terminate  at  Kansas 
City  or  points  west  thereof  and  all  Cleveland-New  York 
schedules  via  St.  Louis  to  originate  or  terminate  at  St. 
Louis  or  a  point  west  thereof.  The  carrier  asserts  that 
approval  of  this  portion  of  its  application  would  place 
it  on  a  more  equitable  basis  to  compete  for  trans- 
10715  continental  traffic  moving  in  and  out  of  Cleveland 
and,  in  support  thereof,  it  points  to  the  fact  that 
both  United  and  American  have  the  traffic  of  East  Coast 
terminals  to  sustain  schedules  moving  via  Cleveland. 

It  is  TWA’s  position  that  there  is  a  lack  of  effective 
transcontinental  service  between  Cleveland  and  California 
due  to  the  fact  that  United  has  not  provided  any  sub¬ 
stantial  amount  of  through-transcontinental  schedules  via 
Cleveland  and  that  American  has  failed  to  provide  ade¬ 
quate  transcontinental  schedules  on  its  Route  No.  7.  In 
this  connection,  TWA  points  out  that  as  of  January  1953 
there  w^ere  only  one  and  one-half  regular-fare  through- 
service  round-trip  schedules  serving  Cleveland  by  United 
and  that  American  offered  no  through  service  via  Cleve¬ 
land.  Subsequent  schedules  inaugurated  by  both  American 
and  United  which  do  provide  through  service  between 
Cleveland  and  the  West  Coast  are  considered  hereinafter 
in  connection  with  the  conclusions  reached  herein. 

In  support  of  its  argument  that  there  is  a  lack  of 
through-plane  service  betw-een  Cleveland  and  West  Coast 
cities,  TWA  submitted  an  exhibit  showing  that  in  March 
and  September  1952  some  1,076  Cleveland-Los  Angeles 
passengers,  or  47.S%  of  the  total,  utilized  a  connecting 
service  via  Chicago,  wdiereas  1,092  passengers,  or  48.5% 
of  the  total,  used  a  single-plane  routing  Between  Cleve¬ 
land  and  San  Francisco  in  the  same  period,  a  much  larger 
number  of  passengers  utilized  the  single-plane  service. 
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Data  for  this  period  shows  that  1,011  passengers,  or 
68.3%  of  the  total,  moved  via  a  single  plane,  whereas 
only  370,  or  25%,  used  a  connecting  service  via  Chicago. 
Some  99  passengers,  or  6.7%  of  the  total,  utilized  other 
connecting  routings. 

10716  The  lack  of  adequate  tourist  service  between 
Cleveland  and  Los  Angeles  and  between  Cleveland 
and  San  Francisco  has,  in  the  opinion  of  TWA,  sharply 
retarded  the  full  traffic  potential  that  exists  in  these  mar¬ 
kets.  An  exhibit  submitted  by  this  carrier  shows  that, 
had  it  been  operating  in  1954,  a  total  of  21,977  coach 
passengers  between  Cleveland  and  Los  Angeles  would 
have  benefited  from  its  service.  For  the  same  period, 
15,680  Cleveland-San  Francisco  coach  passengers  would 
have  also  benefited.  In  addition,  TWA  estimates  that,  had 
its  Cleveland  proposal  been  activated  in  1954,  it  would 
have  benefited  11,834  regular-fare  passengers  between 
Cleveland  and  Los  Angeles  and  8,443  regular-fare  passen¬ 
gers  between  Cleveland  and  San  Francisco.  As  an  indica¬ 
tion  of  the  need  for  adequate  coach  service  in  the  Cleve- 
land-California  market,  the  applicant  submitted  data  show¬ 
ing  that  in  March  and  September  1952  out  of  a  total  of 
2,251  passengers,  1,630  traveled  regular  fare,  while  only 
21  passengers  traveled  all  the  way  via  coach  service  and 
592  passengers  traveled  part  way  by  coach  and  part  way 
by  regular  fare  in  order  to  take  advantage  of  the  coach 
tariffs  for  part  of  the  trips.  Between  Cleveland  and  San 
Francisco,  also  in  March  and  September  1952,  there  was 
a  total  of  1,4S0  passengers,  of  which  1,163  traveled  regular 
fare,  12  traveled  via  coach  all  the  way,  and  305  passengers 
utilized  the  combination  regular-fare  and  tourist  service. 

Due  to  its  stub-end  operation  at  Cleveland,  TWA  main¬ 
tains  that  it  has  been  necessary  to  carry  the  bulk  of  its 
Cleveland-California  traffic  via  connections  at  Chicago. 
In  March  and  September  1952  in  the  Cleveland-Los  An¬ 
geles  market  TWA  carried  424  passengers  via  connections 
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at  Chicago  and  only  59  passengers  as  a  single  carrier. 
Similarly,  in  the  Cleveland-San  Francisco  market 

10717  during  the  same  periods  it  carried  only  69  passen¬ 
gers  all  the  way,  'whereas  653  were  hauled  via  con¬ 
nections  at  Chicago.  While  traffic  carried  on  a  connecting 
basis  amounted  to  more  than  3,900  passengers  annually, 
TWA  asserted  that,  on  the  basis  of  data  from  company 
records  relating  to  travel  in  March  and  August  1953,  the 

volume  had  increased  substantiallv.  TWA  estimated  that 

•/ 

in  1953  it  carried  a  total  of  7,296  Cleveland-Los  Angeles- 
San  Francisco  passengers  via  connections  at  Chicago,  It 
is  TWA’s  position  that  this  volume  of  traffic  should  be 
convenienced  by  a  through-plane  service,  which  it  "would 
be  able  to  offer  if  its  Cleveland  proposal  were  approved. 

The  carrier  maintains  that  the  Cleveland-New  York  and 
Cleveland-Chicago  segments  are  especially  strong  and  can 
accommodate  the  additional  competition  which  it  proposes 
to  provide.  In  September  1952  there  were  12,20S  passen¬ 
gers  on  the  Cleveland-New  York  segment  and  9,332 
passengers  traveling  between  Cleveland  and  Chicago.  The 
September  1953  figures  disclose  that  the  Cleveland-New 
York  segment  increased  to  15,366  passengers  and  the 
Cleveland-Chicago  segment  increased  to  9, 90S  passengers. 
In  view  of  the  phenominal  traffic  growth  on  both  of  these 
segments  during  recent  years,  TWA  argues  that  there  is 
little  question  of  the  ability  of  both  segments  to  support 
the  additional  operations  it  proposes,  particularly  if  a 
restriction  against  local  service  is  imposed.  The  carrier 
believes  that  such  a  restriction  would  not  unduly  affect 
its  proposed  operation  and  contends  that  there  is  a  suf¬ 
ficiently  large  volume  of  beyond-segment  traffic  which 
TWA  could  route  over  the  Chicago-Cleveland-New  York 
segment  to  assure  a  sufficient  traffic  density  to  economically 
support  its  service. 

10718  Under  this  proposal,  Cleveland  would  receive  five 
round-trip  flights  daily,  including  a  coach  Constella- 
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tion  round-trip  schedule  between  New  York  and  Los  An¬ 
geles  via  Cleveland  and  St.  Louis,  and  a  coach  Constella¬ 
tion  round-trip  serving  New  York  and  San  Francisco  via 

*  Cleveland,  Chicago,  and  Kansas  City.  The  three  regular- 
fare  schedules  would  operate  with  Martin  equipment,  one 
between  New  York  and  Chicago  via  Philadelphia,  Pitts¬ 
burgh,  and  Cleveland;  one  between  Philadelphia  and  Chi¬ 
cago  via  Pittsburgh  and  Cleveland;  the  westbound  flight 

^  of  the  third  schedule  would  operate  from  New  York  to 

Kansas  City  via  Cleveland,  Indianapolis,  and  St.  Louis, 
and  eastbound  from  Dayton  and  Cincinnati  to  New  York 
via  Cleveland.  Other  schedules  would  be  operated  as  the 
traffic  needs  dictated. 

TWA  estimates  that,  had  it  been  authorized  to  operate 
its  Cleveland  proposal  in  1954,  it  would  have  developed 
2G,7S6,737  additional  first-class  passenger  miles.  It  as¬ 
sumes  a  participation  in  the  Cleveland-New  York  market 
of  10%  and  an  additional  participation  in  the  Cleveland- 
Los  Angeles  and  Cleveland-San  Francisco  markets  of  15% 
and  30%,  respectively.  Between  Cleveland  and  Chicago  it 

^  estimates  its  participation  at  15%.  The  carrier  estimates 

that  its  proposed  operation  at  Cleveland  would  have  de¬ 
veloped  coach  traffic  generating  58,377,194  passenger-miles 
and  estimates  its  participation  in  coach  traffic  between 
Cleveland,  on  the  one  hand,  and  New  York,  Los  Angeles, 
and  San  Francisco,  on  the  other,  at  50%,  and  betAveen 

♦  Cleveland  and  Chicago,  at  25%.  Under  these  estimates, 
TWA  asserts  that  it  would  be  in  position  to  accommodate 
15,424  Cleveland-Los  Angeles-San  Francisco  coach  passen¬ 
gers  and  over  10,000  regular-fare  passengers  between  the 

same  cities. 

►  10719  The  86,163,931  passenger-miles  which  would  be 

developed  from  both  coach  and  first-class  traffic 
would  result  in  revenues  the  carrier  estimates  at  $3,947,096. 
Other  revenues  are  estimated  at  $472,862,  or  a  total  of 
$4,419, 95S  estimated  to  be  derived  from  the  proposed 
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Cleveland  operation.  Total  expenses,  ineluding  direct  fly¬ 
ing  costs  of  $1,415,05S  and  indirect  expense  of  $1,101,961, 
are  estimated  at  $2,517,019,  leaving  an  estimated  net  profit 
for  the  Cleveland  operation  of  $1,902,939. 

In  view  of  the  revenue  and  expense  estimates  previously 
set  out  with  respect  to  the  proposed  Detroit  services,  it 
appears  that  the  proposed  operation  both  at  the  latter 
point  and  at  Cleveland  would  result  in  estimated  revenues 
of  $11,303,290  and  expenses  of  $6,42S,634,  or  an  estimated 
net  profit  of  $4,S74,656  to  be  derived  in  the  event  TWA’s 
entire  application  in  this  proceeding  is  granted. 

TWA  estimates  that  its  Cleveland  proposal  would  divert 
from  American  only  $9,240,  or  about  .01%  of  that  carrier’s 
1952  system  passenger-revenues.  Diversion  from  United 
is  estimated  at  $627,180,  or  .51%  of  that  carrier’s  1952 
system  passenger-revenues.  Diversion  from  Capital  was 
estimated  at  $22S,240,  or  .64%  of  Capital’s  system  passen¬ 
ger-revenues  in  1952.  In  the  case  of  American,  TWA 
estimates  that  the  diversion  would  be  only  on  the  seg¬ 
ment  between  Cleveland  and  New  York.  With  respect  to 
United,  TWA  would  divert  traffic  on  the  Cleveland-New 
York,  Cleveland-Philadelphia,  and  Cleveland-Chicago  seg¬ 
ments,  and  between  Cleveland  and  other  cities  served  by 
TWA  west  of  Chicago.  Capital  would  suffer  diversion  on 
the  Cleveland-New  York,  Cleveland-Philadelphia,  Cleve- 
land-Pittsburgh,  and  Cleveland-Chicago  segments,  in  addi¬ 
tion  to  a  certain  amount  of  diversion  between  Cleveland 
and  other  cities  served  by  TWA  west  of  Chicago. 

10720  United  Air  Lim.es,  Inc. 

United  is  one  of  the  transcontinental  air  carriers 
and  conducts  operations  from  metropolitan  cities  on  the 
Eastern  Seaboard  through  Chicago  and  Denver  to  the  West 
Coast  where  its  operations  extend  from  Seattle  to  San 
Diego.  Insofar  as  the  issues  in  the  present  proceeding 
are  concerned,  United  holds  a  certificate  authorizing  it  to 
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-  operate  between  Chicago  and  New  York/Newark,  N.  J., 

via  South  Bend  and  Fort  Wayne,  Ind. ;  Toledo,  Ohio; 
Detroit,  Mich.;  Cleveland,  Akron,  and  Youngstown,  Ohio; 

*  and  Bradford,  Allentown-Bethlehem-Easton,  and  Philadel¬ 
phia,  Pa.  United’s  authority  to  serve  Detroit  is  subject  to 
the  restriction  that  this  city  shall  be  served  only  on  flights 
originating  at  Denver  or  a  point  west  thereof  and  ter¬ 
minating  at  New  York  or  originating  at  New  York  and 

^  terminating  at  Denver  or  a  point  west  thereof.  United’s 

certificate  is  also  restricted  so  as  to  prevent  it  from  serv¬ 
ing  Fort  Wayne  on  flights  serving  Detroit  or  Toledo.  In 
Order  No.  E-7250,  adopted  March  24,  1953,  United  was 
granted  an  exemption  to  permit  it  to  serve  Fort  Wayne 
and  Toledo  (but  not  Detroit)  on  the  same  flight,  providing 

►  that  local  traffic  was  not  carried  between  these  points,  such 

►  authority  to  expire  30  days  after  decision  upon  United’s 
application  or  on  June  30,  1954,  whichever  event  occurred 
earlier.  This  authority  has  continued  in  effect  bv  virtue 
of  Section  9(b)  of  the  Administrative  Procedure  Act  since 
United,  on  April  27,  1954,  filed  an  application  for  the 
rewenal  of  this  authoritv,  which  is  still  pending. 

► 

In  the  present  proceeding  United’s  application  in  Docket 
No.  54G6  requests  the  Board  to  remove  the  so-called  Detroit 
long-haul  restriction.  In  Docket  No.  5746  it  seeks  authority 
to  serve  Pittsburgh  as  an  additional  intermediate 
10721  point  on  its  transcontinental  route.  In  Docket  No. 

*  5745  United  asks  authority  to  serve  Buffalo,  Roches¬ 
ter,  and  Syracuse  as  intermediate  points  between  Toledo, 
Detroit,  and  Cleveland,  on  the  one  hand,  and  New  York,  on 
the  other.  In  Docket  No.  5747  it  urges  the  removal  of  the 
Fort  Wayne  restriction.  In  Docket  No.  5237  the  carrier 

^  requests  the  establishment  of  a  new  Detroit-Philadelphia 

route.  United,  although  pressing  for  approval  of  the  latter 
application,  makes  it  clear  that  removal  of  the  Detroit 
restriction  as  contemplated  in  Docket  No.  5466  will  enable 
it  to  provide  the  same  type  of  service  which  would  result 
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if  the  new  proposed  Detroit-Philadelphia  route  were  au¬ 
thorized. 

Detroit  Restriction.  United  was  authorized  to  serve 
Detroit  in  December  1944  in  the  Chicago-MilwauJcee-N ew 
York  Service  Case,  6  C.A.B.  217.  In  that  case  the  Board 
imposed  the  restriction  under  which  United  is  presently 
operating  for  the  reason  that  the  primary  purpose  for 
authorizing  that  carrier  to  serve  Detroit  was  to  provide 
that  city  with  direct  service  to  the  area  west  of  Chicago 
served  by  United  and  to  limit  United’s  participation  in 
traffic  east  of  Detroit  where  there  were  a  number  and 
variety  of  services  available  by  other  carriers  between 
Detroit,  on  the  one  hand,  and  Chicago,  Cleveland,  and  New 
York,  on  the  other. 

United  contends  that  removal  of  the  restriction  will 
benefit  a  substantial  volume  of  United’s  traffic  both  with 
respect  to  local  traffic  between  New  York  and  Chicago  and 
with  respect  to  Detroit  traffic  moving  to  points  beyond 
the  area.  Based  on  a  study  for  a  4-year  period  between 
June  28, 1949,  and  July  25, 1953,  United  showed  that 
10722  10,411  passengers  out  of  a  total  of  13,567  on  Detroit 
flights  were  local  passengers  within  the  New  York- 
Chicago  segment;  of  the  13,567  passengers,  9,501  or  70% 
were  Detroit  passengers.  It  is  this  volume  of  traffic  which 
United  contends  is  most  seriously  affected  by  the  restric¬ 
tion.  A  similar  inconvenience  is  said  to  be  imposed  on 
passengers  moving  west  of  Chicago  on  United  because  of 
the  necessity  of  using  a  connecting  carrier  out  of  Detroit. 
United  points  out  that  its  annual  Detroit  transcontinental 
traffic  amounted  to  32,S67  passengers  of  which  41.47  per¬ 
cent  or  23,611  utilized  a  connecting  carrier. 

It  is  to  increase  the  flexibility  and  efficiency  of  the 
Detroit  operation  that  United  seeks  removal  of  the  present 
restriction.  It  contends  that  the  necessity  for  originating 
and  terminating  Detroit  flights  at  Denver  or  west  thereof 
imposes  unusual  difficulties  in  scheduling  which  prevent 
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United  from  providing  Detroit  with  service  at  times  which 
best  meet  the  needs  of  the  traveling  public.  This  problem 
is  accentuated  in  an  eastbound  direction  as  is  evidenced 
by  the  fact  that  United  carried  30.7  percent  more  west¬ 
bound  local  passengers  between  Detroit  and  Philadelphia 
than  moved  in  an  eastbound  direction. 

United  argues  that  removal  of  the  restriction  will  enable 
it  to  increase  frequencies  between  Detroit  and  Chicago  to 
supplement  United’s  through  flights  between  Detroit  and 
the  west.  In  addition,  removal  of  the  restriction  would 
make  it  possible  for  United  to  operate  extra  sections  in 
the  heavily  traveled  Detroit-Cliicago,  Detroit-Philadelphia, 
and  Detroit-New  York  markets.  Such  an  operation  is  not 
practicable  under  the  present  route  pattern  which  requires 
that  all  flights  originate  or  terminate  at  Denver. 
10723  Another  factor  emphasized  by  United  in  support  of 
its  proposal  is  the  ability  to  originate  and  terminate 
flights  at  Detroit.  United  points  out  that  TWA  has  never 
provided  service  of  a  transcontinental  nature  originating 
or  terminating  in  Detroit  and  that  such  service  was  not 
inauguated  by  TWA  until  after  the  close  of  the  hearing 
in  this  case. 

One  of  the  major  improvements  envisioned  by  United  in 
connection  with  the  elimination  of  the  Detroit  restriction 
is  the  ability  which  it  would  give  to  United  to  better  de¬ 
velop  the  Detroit-Philadelphia  market.  United  was  granted 
the  right  to  conduct  nonstop  flights  between  Detroit  and 
New  York  in  the  Board’s  decision  of  February  13,  1947, 
in  United  Air  Lines  Detroit-New  York  Nonstop  Case , 
7  C.A.B.  781.  However,  United  contends  that  it  has  not 
conducted  such  operations  because  of  its  desire  to  develop 
the  Detroit-Philadelphia  market.  United’s  traffic  witness 
testified  that  the  volume  of  traffic  developed  by  this  route 
was  not  foreseen  by  United  and  that  with  its  development 
United  elected  to  provide  this  service  rather  than  enter 
the  competitive  nonstop  Detroit-New  York  market.  At  the 
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present  time,  United  provides  the  only  direct  nonstop  serv¬ 
ice  between  Detroit  and  Philadelphia,  inaugurating  such 
service  on  January  3,  1946.  The  traffic  between  these  cities 
has  increased  from  1,266  in  September  1946  to  3,S2S  in 
September  1952,  an  increase  of  over  200  percent  as  com¬ 
pared  with  the  industrial  growth  during  the  same  period 
of  67.73  percent. 

It  is  United’s  contention  that  elimination  of  the  restric¬ 
tion  will  permit  it  to  terminate  and  originate  flights  in 
Philadelphia.  At  the  present  time,  flights  between  Detroit 
and  Philadelphia  must  be  continued  on  to  New  York  which 
results  in  an  uneconomical  utilization  of  equipment 
10724  and  an  operation  with  very  load  factors  between 
New  York  and  Philadelphia.  A  number  of  industrial- 
witnesses  called  by  United  testified  to  the  need  for  direct 
air  service  connecting  Detroit  and  Philadelphia. 

United  estimates  that  removal  of  the  Detroit  restriction 
would  result  in  additional  revenues  to  its  system  of 
$6,567,623  for  a  future  year.  This  estimate,  except  with 
respect  to  Detroit-Philadelphia  traffic,  is  based  on  traffic 
surveys  for  March  and  September  1952,  increased  by  46 
percent  for  growth  in  a  future  year.  In  deriving  its  pas¬ 
senger  estimates,  United  assumed  it  would  obtain  the  bulk 
of  the  Detroit  traffic  moving  to  points  on  its  system  which 
has  heretofore  used  connecting  carriers  and  that  it  would 
obtain  a  varying  percentage  of  competitive  traffic.  In  the 
case  of  the  Philadelphia-Detroit  passengers,  United  based 
its  estimate  on  the  daily  average  traffic  for  August  1953, 
increased  by  60  percent  to  reflect  the  improved  service 
made  possible  by  the  elimination  of  the  Detroit  restric¬ 
tion.  The  expense  of  operating  additional  schedules  con¬ 
templated  under  United’s  proposed  schedule  plan  with 
removal  of  the  Detroit  restriction  is  determined  by  apply¬ 
ing  United’s  average  direct  flight  cost  of  DC-6  and  C-340 
aircraft  to  the  additional  scheduled  hours  per  day.  In 
addition,  indirect  costs  vrere  computed  for  the  proposed 
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operation.  The  total  additional  operating  expenses  on  this 
basis  are  $5,350,993.  Under  this  estimate  United  would 
derive  a  profit  of  $1,225,730  from  removal  of  the  Detroit 
restriction. 

United  did  not  present  any  estimate  of  diversion  which 
the  proposed  additional  service  would  result  in  with  re¬ 
spect  to  other  carriers  operating  in  this  area.  It  recog¬ 
nized  that  some  diversion  would  result  on  the  Detroit- 
Chicago  and  Detroit-New  York  segments  of  the 
10725  route  but  contends  that  Capital  only  carried  ten 
percent  of  the  Detroit-New  York  business  based  on 
a  September  1952  survey  and  that  its  additional  service 
amounting  to  approximately  two  and  a  half  round-trips 
would  not  result  in  any  serious  diversion.  With  respect 
to  the  Detroit-Chicago  sector,  it  is  United’s  contention  that 
the  traffic  diversion  would  come  primarily  from  American 
whose  schedules  are  already  operating  at  a  high  load 
factor. 

Service  to  Pittsburgh.  As  heretofore  indicated,  United 
seeks  authority  to  provide  service  to  Pittsburgh  as  an 
additional  intermediate  point  on  its  system  between 
Chicago  and  New  York.  United  contends  that  authoriza¬ 
tion  of  service  to  Pittsburgh  would  enable  it  to  provide 
a  new  one-carrier  service  to  the  Great  Plains  Area,  to  the 
Intermountain  Area,  and  to  points  on  the  Pacific  Coast 
served  by  its  system.  United  argues  that  it  would  also 
provide  improved  one-carrier  service  to  San  Francisco, 
Portland,  and  Seattle  and  a  new  competitive  service  be¬ 
tween  Pittsburgh  and  Chicago  and  additional  direct  service 
to  New  York.  This  authorization  would  offer  passengers 
a  choice  of  carriers  to  a  number  of  points  served  jointly 
by  American  and  United,  such  as  Los  Angeles  and  Phila¬ 
delphia. 

As  indicative  of  the  importance  of  Pittsburgh,  United 
submitted  a  study  showing  that  of  27  cities  east  of  the 
Mississippi  having  two  or  more  carrier  services  to  San 
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Francisco  and  Los  Angeles,  Pittsburgh  ranked  11th  in 
number  ot  passengers  and  eighth  in  metropolitan  popula¬ 
tion.  It  is  United  s  contention  that  on  the  basis  of  survey 
figures  for  1952  approval  of  its  application  to  serve  Pitts¬ 
burgh  would  enable  it  to  provide  a  new  one-carrier  service 
for  i  ,329  passengers  and  an  improved  one-carrier 
10725  service  to  13,392  passengers,  or  a  total  of  20,721 
passengers.  United  compares  the  service  provided 
to  San  Francisco  and  Oakland  from  Cleveland,  on  the  one 
hand,  and  from  Pittsburgh,  on  the  other,  as  an  indication 
of  the  comparative  inadequacy  of  the  Pittsburgh  service. 
From  September  1951  through  February  1954,  the  number 
of  Cleveland-San  Francisco  schedules  has  been  consistently 
in  excess  of  the  Pittsburgh-Los  Angeles  schedules. 

With  respect  to  service  from  Pittsburgh  to  points  in 
the  Chicago-New  Tork  area,  it  is  the  United  contention 
that  the  present  service  is  inadequate  and  that  authoriza¬ 
tion  of  United  would  result  in  the  development  of  an  addi¬ 
tional  volume  of  traffic.  To  support  this  contention,  United 
points  out  that  there  was  a  substantially  greater  number 
of  nonstop  flights  conducted  between  Cleveland  and  Chi¬ 
cago  than  between  Pittsburgh  and  Chicago  despite  the  fact 
that  Pittsburgh  is  50  percent  larger  than  Cleveland. 
United  also  cites  TWA’s  S5.5  percent  nonstop  load  factor 
for  the  month  of  September  1952  between  Pittsburgh  and 
Chicago  to  demonstrate  an  inadequacy  of  service.  Capital’s 
load  factors  were  considerably  lower,  but  this  company 
did  not  provide  more  than  a  limited  number  of  nonstop 
flights.  Based  on  the  traffic  survey  of  1952,  there  were 
49,246  local  Pittsburgh-Chicago  passengers  who  would  be 
benefited  by  the  inauguration  of  United’s  service  between 
these  points. 

Insofar  as  New  York  and  Pittsburgh  are  concerned,  both 
TWA  and  Capital  provide  service  between  these  points. 
However,  United  points  out  that  in  1952  there  was  a  total 
of  154,416  local  Pittsburgh  passengers  moving  over  this 


243 


segment.  United  contends  that  this  heavy  traffic  volume 
would  justify  inauguration  of  its  service.  Using  the  same 
basis  of  computation  as  that  described  in  connection 
10726  with  the  Detroit  restriction,  United  estimated  that 
revenues  from  the  inauguration  of  service  to  Pitts¬ 
burgh  would  amount  to  $6,203,909.  This  estimate  reflects 
a  ten  percent  increase  in  traffic  which  United  contends 
represents  a  conservative  estimate  of  the  growth  which 
could  be  expected  as  a  result  of  the  new  and  improved 
services  which  it  will  offer.  The  expenses  of  conducting 
this  operation  were  estimated  by  United  at  $4,834,971, 
resulting  in  a  net  profit  to  the  carrier  of  $1,368,938. 

As  in  the  case  of  the  Detroit  restriction,  United  pre¬ 
sented  no  estimate  of  the  diversion  which  its  proposed 
service  to  Pittsburgh  would  provide  other  carriers  in  the 
area  but  contends  that  any  diversion  would  be  relatively 
insignificant. 

Service  to  Buffalo,  Rochester,  and  Syracuse,  As  stated 
previously,  United  is  here  seeking  authority  to  serve  Buf¬ 
falo,  Rochester,  and  Syracuse.  These  cities  are  presently 
served  in  an  east- west  direction  by  American  on  its  Route 
No.  7,  thus  making  available  service  between  the  cities 
to  New  York  and  west  to  Cleveland,  Detroit,  and  Chicago 
and  points  beyond  that  city  on  the  American  system.  In 
addition,  Capital  provides  north-south  service  connecting 
Buffalo  and  Rochester  with  Pittsburgh  and  Washington, 
and  Colonial  connects  Syracuse  with  Baltimore  and  Wash¬ 
ington.  Local  service  is  offered  the  three  cities  by  Mohawk 
whose  system  extends  to  New  York  City  and  Boston. 

United  maintains  that  approval  of  its  present  applica¬ 
tion  will  provide  these  cities  with  additional  single-carrier 
service,  which  is  not  now  available,  and  will  provide  a 
competitive  service  to  American  in  an  east-west  direction 
where  these  cities  have  their  primary  community  of  in¬ 
terest. 
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10727  It  is  United’s  contention  that  it  will  be  able  to 
provide  a  single-carrier  service  to  47  cities  west  of 
Chicago  in  addition  to  the  20  cities  presently  served  by 
American.  United  argues  that  American’s  service  to  Mil¬ 
waukee  and  San  Francisco/Oakland  is  not  a  feasible  serv¬ 
ice  and  that  therefore  these  cities  should  be  included  among 
the  new  points  receiving  single-plane  service.  Thus  the 
population  of  the  49  cities  covered  by  the  United  applica¬ 
tion  is  11,319,000  persons. 

United  estimates  that  on  the  basis  of  survev  data  estab- 
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lishment  of  its  service  at  Buffalo,  Rochester,  and  Syracuse 
would  have  provided  a  single-carrier  service  for  23,759 
passengers.  Including  this  total,  United  assert  that  its 
service  would  benefit  234,926  Buffalo  passengers,  101,534 
Rochester  passengers,  and  126,547  Syracuse  passengers. 
Insofar  as  service  to  New  York,  Detroit,  Cleveland,  Akron, 
South  Bend,  Chicago,  San  Diego,  and  Los  Angeles  is  con¬ 
cerned,  United  argues  that  the  heavy  volume  of  traffic 
moving  between  these  cities  and  the  three  points  applied 
for,  estimated  at  397,736  passengers  in  1952,  would  be 
accorded  a  choice  of  carriers  not  now  available. 

United  estimates  that  it  will  derive  additional  revenues 
from  service  to  the  three  cities  of  $S,3S5,641.  Using  the 
same  general  basis  as  that  heretofore  described,  United 
estimates  the  additional  operating  expense  of  this  service 
at  $7,640,970.  On  this  basis,  the  proposed  operation  would 
yield  a  profit  to  United  of  $744,671  per  annum. 

No  estimate  was  submitted  of  the  amount  of  diversion 
from  other  carriers  which  would  result  from  certification 
of  United  at  the  three  cities.  However,  United  contends 
that  only  American  would  be  subject  to  any  substantial 
diversion  and  that  this  would  not  seriously  impair 
1072S  its  financial  position.  Mohawk  contends  that  United’s 
service  would  divert  revenues  of  $16,S13  on  the  local 
traffic  moving  between  the  cities  and  $41,499  in  revenues 
from  connecting  traffic  between  Albany,  Watertown,  El- 
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mira,  Ithaca,  Rochester,  Syracuse,  and  Utica,  on  the  one 
hand,  and  Detroit,  Cleveland,  Chicago,  Los  Angeles,  and 
other  points  in  the  west 

United  contends  that  the  bulk  of  the  traffic  will  continue 
to  be  interchanged  at  Buffalo  and  that  therefore  the  diver¬ 
sion  will  not  be  extensive.  However,  it  recognizes  that  a 
certain  amount  of  the  Rochester  and  Syracuse  traffic  to  the 
west  will  be  subject  to  diversion.  On  an  annual  basis,  this 
would  amount  to  $S,404  which,  added  to  the  $16,S13  be¬ 
tween  the  three  cities,  would  total  $25,217  subject  to  diver¬ 
sion.  United  argues  that  this  diversion  is  not  sufficient  to 
justify  denial  of  the  improved  service  proposed  by  it. 

Fort  Wayne  Restriction.  United  w~as  authorized  to  serve 
Fort  Wayne  in  the  Great  Lakes  Area  Case ,  8  C.A.B.  360. 
In  granting  this  authority,  the  Board  imposed  a  restriction 
precluding  United  from  serving  Toledo  and  Detroit  on 
flights  serving  Fort  Wayne  in  order  to  minimize  any  diver¬ 
sion  from  Chicago  and  Southern  (now  Delta)  on  its  exist¬ 
ing  service  between  those  cities.  As  previously  pointed 
out,  United  was  granted  an  exemption  from  the  restriction 
to  permit  service  to  Fort  Wayne  and  Toledo  on  the  same 
flight  pending  decision  in  the  present  case. 

In  the  present  case,  United  is  seeking  removal  of  the 
restriction  from  its  certificate.  Under  the  exemption  United 
serves  Fort  Wayne  on  two  Cleveland-Chicago  round-trips 
operated  via  Toledo.  If  the  exemption  were  not  in  exist¬ 
ence,  United  would  have  to  operate  two  additional  Chicago- 
Cleveland  flights  to  serve  Fort  Wayne.  It  contends 
10729  that  the  direct  flying  cost  of  such  additional  flights 
would  be  $382,901  and  that  this  represents  the  sav¬ 
ing  made  possible  by  the  exemption  and  the  present  appli¬ 
cation. 

The  only  opposition  to  this  proposal  is  presented  by 
Delta  which  asserts  that  revenues  of  $37,165  would  be 
subject  to  diversion.  United  contends  that  this  is  far  out- 
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weighed  by  the  greater  flexibility  it  is  provided  and  the 
cost  savings  made  possible. 

Detroit-Philadelphia.  As  indicated  previously,  in  Docket 
No.  5237,  United  is  seeking  a  new  route  authorization  be¬ 
tween  Detroit  and  Philadelphia.  The  traffic  potentialities 
of  the  Detroit-Philadelphia  route  segment  and  the  advan¬ 
tages  of  such  an  operation  have  been  set  forth  in  connec¬ 
tion  with  the  discussion  of  the  Detroit  restriction  and  will 
not  be  repeated  here. 

United  estimates  that  if  it  were  granted  a  route  seg¬ 
ment  between  Detroit  and  Philadelphia,  it  would  develop 
additional  revenues  of  $2,293,277.  The  cost  of  providing 
this  service  is  estimated  at  $1,9S2,158  so  that  United  fore¬ 
casts  a  profit  from  the  entire  operation  of  $311,119. 

Although  contending  that  the  Detroit-Philadelphia  route 
would  be  in  the  public  interest,  it  is  United’s  position  that 
the  public  benefits  would  be  greater  if  the  same  service 
were  made  possible  by  removal  of  the  Detroit  restriction. 

Approval  of  the  route  application  would  make  possible 
Detroit-Philadelphia  shuttle  flights  and  would  permit  oper¬ 
ation  of  Detroit-New  York  nonstop  flights,  thus  benefiting 
the  local  traffic  and  through  traffic  which  utilized  the  United 
flight  stopping  at  Detroit.  However,  unless  the  restriction 
were  removed  the  service  of  Detroit  passengers  to 

10730  the  west  could  not  be  improved,  flights  could  not 
originate  or  terminate  at  Detroit,  and  extra  sections 

could  not  be  operated.  In  addition,  with  retention  of  the 
restriction  United  asserts  that  it  would  still  be  con¬ 
fronted  with  a  difficult  equipment  integration  problem 
since  flights  west  of  Detroit  would  have  to  originate  at 
New  York. 

10731  Carrier  Interveners 
Delta  Air  Lines,  Inc. 

This  carrier  was  granted  leave  to  intervene  and  par- 
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ticipated  actively  in  the  proceeding.  The  purpose  of  the 
Delta-C&S  intervention  was  to  submit  evidence  in  opposi¬ 
tion  to:  (1)  Braniff’s  application  in  Docket  No.  9S6  to 
extend  Route  No.  9  from  Chicago  to  Detroit;  (2)  United’s 
application  in  Docket  No.  5747  to  remove  the  restriction 
which  prohibits  United  from  serving  Fort  Wayne  on  flights 
which  serve  Detroit  or  Toledo;  and  (3)  Capital’s  applica¬ 
tion  in  Docket  No.  4324  which  seeks  to  have  Philadelphia 
designated  as  an  intermediate  point  on  Route  No.  55. 

In  support  of  its  opposition  to  the  Braniff  proposal, 
Delta-C&S  contends  that  Braniff  would  divert  from  Delta- 
C&S  a  substantial  volume  of  the  traffic  that  moves  between 
Detroit,  on  the  one  hand,  and  such  cities  as  Houston, 
Dallas,  and  Fort  Worth,  on  the  other.  With  respect  to 
the  removal  of  United’s  Fort  Wayne  restriction,  the  inter¬ 
vener  submits  that  this  would  enable  United  to  compete 
on  a  point-to-point  basis  with  Delta-C&S  for  traffic  that 
moves  between  Detroit-Toledo  and  Fort  Wayne.  If  Phila¬ 
delphia  were  placed  as  an  intermediate  point  on  Capital’s 
Route  No.  55,  the  intervener  argues  that  Capital  would 
then  be  able  to  provide  direct  singleplane  service  between 
Philadlphia  and  such  cities  as  Atlanta,  Birmingham,  Mem¬ 
phis,  and  New  Orleans,  which  would  be  identical  to  the 
service  which  is  proposed  by  Delta-C&S  in  its  application 
in  Docket  No.  6011  as  consolidated  in  the  Additional  South¬ 
west-Northeast  Service  Case,  Docket  No.  2355  et  al.,  hear¬ 
ing  on  which  has  been  completed. 

10732  Delta-C&S  maintains  that  under  Braniff’s  pro¬ 
posed  schedule  pattern  little  or  no  new  single-carrier 
service  to  and  from  Detroit  would  be  made  available  and 
that  the  sole  result  \vTould  be  additional  competitive  service 
with  no  public  benefits  flowing  therefrom.  The  intervener 
argues  that  approval  of  Braniff’s  application  would  have  a 
distinct  adverse  effect  upon  its  operations  and  points  out 
that  even  on  the  basis  of  Braniff’s  own  estimates  of  diver¬ 
sion  it  would  divert  some  $94,000  from  Delta-C&S.  Al- 


24S 


though  this  amount  might  not  be  considered  substantial 
insofar  as  revenues  of  the  larger  carriers  are  concerned, 
Delta-C&S  asserts  that  it  seriously  affects  its  financial 
j)Osition.  In  support  thereof,  it  shows  that  its  operating 
profit  during  the  six-month  period  ended  December  31, 
1953,  was  only  $127,096  before  taxes  and  that  its  return 
on  a  capital  investment  of  over  $30,000,000  was  less  than 
1  percent  before  taxes. 

With  respect  to  certain  evidence  submitted  by  the  City 
of  Detroit  which  was  critical  of  the  sendee  provided  be¬ 
tween  that  city  and  points  in  the  Southwest,  Delta-C&S 
presented  testimony  showing  that  the  carrier  had  never 
received  any  complaints  relative  to  this  sendee. 

Delta-C&S  argues  that  United’s  Fort  Wayne  restriction 
was  first  imposed  to  minimize  the  diversion  from  its  sys¬ 
tem  with  respect  to  traffic  moving  between  Detroit  and 
Toledo,  on  the  one  hand,  and  Fort  Wayne,  on  the  other. 
By  a  subsequent  exemption  dated  March  24,  1953,  (Order 
Serial  No.  E-7250)  the  Board  authorized  United  to  serve 
Fort  Wayne  and  Toledo  on  the  same  flight  but  with  a 
prohibition  against  the  carriage  of  local  traffic  between 
these  points.  Inasmuch  as  United’s  application  for 
10733  the  removal  of  this  restriction  is  predicated  largely 
upon  alleged  savings  that  could  be  made  in  direct 
flying  costs,  Delta-C&S  maintains  that  if  United  were  per¬ 
mitted  to  continue  to  operate  as  it  is  today,  with  a  closed- 
door  restriction  against  the  carriage  of  local  traffic  between 
Fort  Wayne  and  Toledo,  United  would  incur  no  additional 
expenses.  While  United’s  diversion  from  Delta-C&S  is 
estimated  at  only  about  $37,000,  the  intervener  asserts  that 
this  amount  is  substantial  in  view  of  its  present  financial 
position  in  the  industry. 

With  respect  to  Capital’s  application  to  serve  Philadel¬ 
phia  on  Route  No.  55,  Delta-C&S  asserts  that  this  proposal, 
together  with  the  proposals  of  Delta-C&S  and  others  for 
identical  authority  consolidated  in  the  Additional  South- 
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ivest-N  ortlieast  Service  Case,  supra,  is  mutually  exclusive 
and  that  any  action  on  Capital’s  proposal  should  be  de¬ 
ferred  until  the  Board  has  before  it  for  consideration  the 
proposals  of  Delta-C&S  and  others. 

Mohaivk  Airlines,  Inc. 

This  intervener  opposes  the  applications  of  United, 
Capital,  and  Colonial  insofar  as  they  propose  service  be¬ 
tween  Buffalo  and  New  York  via  the  various  intermediate 
points  outlined  in  their  applications.  The  intervener  takes 
no  position  with  respect  to  the  need  for  additional  nonstop 
service  between  Buffalo  and  New  York. 

In  support  of  its  position,  it  points  out  that  the  distance 
between  Buffalo  and  Rochester  is  only  55  miles;  between 
Rochester  and  Syracuse,  79  miles;  and  between  Syracuse 
and  New  York,  196  miles.  It  argues  that  a  short-haul  route 
of  this  type  is  particularly  adaptable  for  a  local 
10734  service  operator  such  as  Mohawk,  which  is  now  ren¬ 
dering  adequate  local  service.  In  addition,  the  inter¬ 
vener  asserts  that  American  provides  all  the  long-haul  and 
trunk  service  required  by  these  communities. 

Mohawk  points  out  that  between  Buffalo  and  Rochester, 
American,  Capital,  and  Mohawk  provide  50  daily  schedules 
and  between  Rochester  and  Syracuse,  American  and  Mo¬ 
hawk  provide  33  daily  schedules.  The  load  factors  on  all 
of  these  flights  in  various  periods  in  1952  and  1953  were 
less  than  50  percent.  It  is  argued  that  there  is  no  justifica¬ 
tion  for  additional  carriers  to  participate  in  providing 
local  service  between  Rochester  and  Syracuse,  on  the  one 
hand,  and  Buffalo,  on  the  other,  since  competition  pres¬ 
ently  exists  and  the  scheduled  seat  capacities  far  exceed 
the  demand. 

With  respect  to  service  between  Rochester  and  Syracuse, 
on  the  one  hand,  and  New  York  City,  on  the  other,  Mohawk 
submits  that  no  further  service  is  needed  to  support  the 
present  volume  of  traffic  but  that  if  additional  competition 
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is  required,  Mohawk  as  a  local  service  operator  can  supply 
it.  Mohawk  maintains  that  under  the  proposed  schedules 
of  United,  Capital  and  Colonial  there  would  be  no  signifi¬ 
cant  improvement  in  service  to  Syracuse  and  Rochester 
passengers.  In  support  thereof,  it  points  out  that  at 
Rochester  first  one-carrier  service  within  the  New  York- 
Chicago  area  will  be  provided  to  only  2.1  percent  of  the 
passengers  to  be  benefited  by  Capital’s  proposal  and  only 
.34  percent  by  the  proposal  of  United,  and  .21  percent  by 
the  proposal  of  Colonial.  Comparative  figures  at  Syracuse 
are  3.6  percent  for  Capital,  .27  percent  for  United,  and 
0  percent  for  Colonial. 

10735  In  support  of  its  position  that  Mohawk  could  bet¬ 
ter  supply  any  additional  service  needed  by  Roches¬ 
ter  and  Syracuse,  the  carrier  submitted  an  exhibit  tending 
to  show  that  it  could  operate  the  same  number  of  seat-miles 
between  Syracuse  and  Rochester,  on  the  one  hand,  and  New 
York  City,  on  the  other,  as  under  the  various  proposals  of 
United,  Capital  and  Colonial,  but  at  less  cost.  By  this 
exhibit,  Mohawk  illustrated  that  under  Capital’s  proposal 
a  total  of  41,900,000  competitive  seat-miles  would  be  oper¬ 
ated  at  an  annual  cost  of  $2,100,000,  whereas  if  operated 
by  Mohawk  42,000,000  competitive  seat-miles  would  be 
operated  at  an  annual  cost  of  $1,840,000,  or  a  net  saving 
of  $270,000.  With  respect  to  Colonial’s  proposal,  52,500,000 
competitive  seat-miles  would  be  operated  at  a  cost  of 
$2,S60,000,  whereas  Mohawk  would  operate  55,900,000  com¬ 
petitive  seat-miles  at  a  cost  of  $2,460,000,  or  a  saving  of 
$400,000.  With  respect  to  United’s  proposal,  Mohawk 
showed  that  this  carrier  would  operate  46,900,000  competi¬ 
tive  seat-miles  at  an  annual  cost  of  $2,3S0,000,  whereas 
Mohawk  would  operate  47,200,000  competitive  seat-miles 
at  a  cost  of  $2,090,000,  or  a  saving  of  $290,000. 

This  intervener  pointed  out  that  the  total  dollar-cost 
indicated  above  to  the  three  trunk  carriers  was  the  result 
of  applying  all  of  the  new  mileage  proposed  to  be  flown 


251 


by  these  carriers  between  Buffalo  and  New  York  via 
Rochester  and/or  Syracuse.  On  the  other  hand,  Mohawk’s 
cost  figures  are  the  result  of  a  calculation  of  the  mileage 
to  be  operated  between  New  York,  on  the  one  hand,  and 
Syracuse  and  Rochester,  on  the  other.  The  Buffalo-to- 
Rocliester-to-Syracuse  mileage  was  included  in  the  calcu¬ 
lations  for  the  trunk  carriers  because  Mohawk  considered 
it  essential  for  them  to  fly  this  mileage  in  order  to 
10736  provide  service  between  the  upstate  intermediate 
points  and  Newr  York  City.  Mohawk  considered  this 
mileage  to  be  unproductive,  however,  since  it  maintained 
that  the  volume  of  existing  services  provided  by  it,  Capital, 
and  American  between  Buffalo,  Rochester,  and  Syracuse, 
is  adequate  to  handle  all  of  the  needs  of  the  traffic. 

Insofar  as  Colonial’s  application  requests  authority  to 
serve  Wilkes-Barre/Scranton,  Pa.;  Binghamton,  N.  Y. ; 
Erie,  Pa.;  and  Cleveland,  Ohio,  Mohawk  moved  that  this 
portion  of  Colonial’s  application  be  dismissed  for  want 
of  prosecution.  In  support  thereof,  it  pointed  out  that  no 
evidence  of  any  nature  "was  introduced  by  Colonial  to 
sustain  this  part  of  its  proposal.  While  the  above  motion 
was  made  during  the  course  of  the  hearing,  a  ruling  was 
reserved  at  the  request  of  Colonial  in  order  that  counsel 
for  the  carrier  could  argue  the  point  on  brief.  The  exam¬ 
iner’s  ruling  with  respect  to  this  motion  is  made  later 
herein. 

Bureau  of  Air  Operations 

This  Bureau  of  the  Board  was  represented  by  counsel 
who  actively  participated  in  all  phases  of  the  case  and 
submitted  extensive  exhibits  relating  to  the  economics  of 
air  transportation  service  in  the  New  York-Chieago  area. 
Counsel  for  the  Bureau  takes  the  position  that,  in  view 
of  the  high  revenue-producing  capacity  of  this  area,  there 
has  been  a  rapid  and  intensive  development  of  air  trans¬ 
portation  service  between  all  of  the  major  cities  involved. 
He  maintains  that  the  evidence  discloses  little  inadequacy 
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in  the  present  service  and  contends  that  no  substantial 
amount  of  new  one-carrier  service  would  result  from  the 
granting  of  the  various  applications.  Bureau  Counsel 
reaches  the  conclusion  that  the  central  issue  in  the 
10737  proceeding  is  the  question  of  the  need  for  additional 
competition.  In  this  connection,  he  points  out  that 
the  evidence  submitted  by  practically  all  of  the  applicants 
appears  to  be  in  support  of  three  major  arguments:  (1) 
that  the  continued  growth  of  traffic  will  sustain  new  com¬ 
petitive  services  with  little  or  no  adverse  effect  on  exist¬ 
ing  carriers;  (2)  that  competition  will  result  in  the  genera¬ 
tion  of  new  traffic  and  any  effect  on  existing  carriers  will 
thereby  be  minimized;  and  (3)  that  additional  competition 
is  needed  to  insure  the  full  development  of  coach  service. 

With  respect  to  these  arguments.  Bureau  Counsel  points 
out  that  North  American  is  the  only  applicant  to  make  and 
submit  a  long-range  forecast  of  future  traffic.  This  fore¬ 
cast  has  been  reviewed  previously  in  connection  with  the 
discussions  relating  to  North  American’s  proposal.  Counsel 
for  the  Bureau  submits  that  the  historical  trends  of  air 
travel,  particularly  the  more  recent  experience  following 
World  War  II,  clearlv  indicate  that  North  American’s 
estimates  are  highly  optimistic.  From  a  study  submitted 
by  the  Bureau  which  showed  the  number  of  revenue- 
passenger-miles  developed  in  scheduled  air  service,  both 
domestic  and  territorial,  from  1930  through  the  year  ended 
June  30,  1953,  Bureau  Counsel  concluded  that  a  continued 
growth  of  the  first-class  markets  cannot  be  anticipated. 
With  respect  to  this  data,  it  is  argued  that  the  more  normal 
period  for  consideration  of  the  relationship  of  revenue- 
passenger-miles  and  first-class  air  service  per  $1,000  of 
the  Gross  National  Product  (GNP)  occurred  from  1940 
through  1950  and  that  the  rapid  increases  experienced 
since  1951  were  brought  about  principally  by  increased 
business  activity  due  to  conditions  brought  about  by  the 
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Korean  War.  In  support  of  this  argument,  Bureau 
10738  Counsel  points  out  that  an  exhibit  submitted  by 
North  American  discloses  a  sharp  downward  trend 
in  total  traffic  carried  by  all  modes  of  transportation  from 
1946  through  1950  and  a  sharp  upswing  experienced  in 
the  years  1951  and  1952.  The  following  table  discloses  the 
trend  of  passenger  traffic  by  rail,  bus,  and  air  from  1946 
through  1952: 


Intercity  Passenger-Miles,  by  Type  of  Carrier 


Year 

Total 

Rail 

Bus 

Air 

1946 

91,074.5 

58,840.4 

26,293.0 

5,941.1 

1947 

69,932.2 

39,921.1 

23,948.0 

6,063.1 

1948 

64,733.7 

35,329.4 

23,529.0 

5,875.3 

1949 

59,029.2 

29,622.3 

22,411.0 

6,995.9 

1950 

56,473.1 

26,781.0 

21,254.0 

8,438.1 

1951 

62,347.2 

29,749.6 

21,499.0 

11,098.6 

1952 

63,041.1 

29,261.6 

20,640.0 

13,139.5 

In  the  study  submitted  by  the  Bureau,  reflecting  the 
trend  of  air  passenger  traffic  from  1930  through  June  30, 
1953,  traffic  moving  at  coach  and  family  fares  in  1949  and 
subsequent  years  was  segregated  so  that  the  trend  of  first- 
class  traffic  could  be  evaluated.  From  this  exhibit  Bureau 
Counsel  concludes  that  there  have  been  four  distinct  pe¬ 
riods  of  development  in  the  air  transportation  industry: 
one  being  the  prewar  period  of  rapid  expansion  from  1930 
through  1941;  the  second  being  the  wartime  hiatus  from 
1942  through  1945;  the  third,  the  postwar  plateau  from 
1946  through  1950;  and  fourth  being  the  Korean  period 
of  expansion  from  1951  through  June  30,  1953. 

In  support  of  his  position  that  the  more  normal  period 
for  consideration  of  the  relationship  of  revenue-passenger- 
miles  and  regular-fare  service  per  $1,000  GNP  is  the  period 
from  1946  through  1950,  Bureau  Counsel  points  out  that 
during  this  period  the  traffic  surveys  disclose  that  first-class 
traffic  increased  from  5,948,000,000  revenue-passen- 
10739  ger-miles  to  6,308,000,000  revenue-passenger-miles, 
or  approximately  6  percent  over  a  4-year  period. 
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Of  the  total  increase  of  360,000,000  revenue-passenger- 
miles  from  1946  through  1950,  298,000,000  revenue-passen- 
ger-miles,  or  about  83  percent,  were  recorded  between  1949 
and  1950.  It  was  in  June  of  the  latter  year  that  the  out¬ 
break  of  Korean  hostilities  occurred.  In  view  of  the  negli¬ 
gible  gain  in  traffic,  amounting  to  about  1.5  percent  per 
year,  and  an  even  lesser  rate  on  a  compounded  basis, 
Bureau  Counsel  asserts  it  is  difficult  to  find  evidence  of 
a  continuing  growth  trend  when  concurrent  trends  of  fac¬ 
tors  relating  to  the  volume  of  air  traffic  are  considered. 
It  is  pointed  out  that,  with  the  exception  of  fare  levels, 
there  was  hardly  a  single  development  during  this  period 
which  could  be  considered  as  exercising  a  retarding  influ¬ 
ence  on  regular-fare  air  travel.  In  this  connection,  Bureau 
Counsel  shows  that  the  GNP  increased  uninterruptedly 
from  273.4  billion  of  constant  1951  dollars  to  308.4  billion, 
or  12.S  percent.  Weighted  average  route-miles  increased 
52.4  percent  for  the  domestic  carriers  as  a  group  and  16.5 
percent  for  the  domestic  trunkline  carriers  as  a  result  of 
new  service  authorizations.  Although  passenger-fatality 
rates  increased  substantially  in  1947,  the  year  1950  showed 
a  fractionally  better  record  than  that  for  1946.  While  fare 
levels  did  increase  somewhat,  the  real  price  of  regular-fare 
air  travel  increased  only  3.0  percent  in  1946-1949  constant 
dollars.  In  appraising  the  postwar  traffic  record,  Bureau 
Counsel  also  pointed  out  that  the  year  1946  was  one  of 
critical  capacity  shortages  and  that  load  factors  on  the 
domestic  trunklines  in  the  fall  of  that  year  exceeded  90 
percent. 

10740  In  view  of  the  foregoing,  Bureau  Counsel  con¬ 
cludes  that  the  postwar  trend  shows  that  in  1946- 
1950,  commercial  air  transportation  reached  the  stage  of 
development  at  current  standard-fare  levels  which  found 
it  relatively  static  in  relation  to  the  Gross  National  Prod¬ 
uct.  He  points  out  that  after  an  adjustment  from  current 
dollars  to  1951  dollars,  the  relationship  of  revenue-passen¬ 
ger-miles  per  $1,000  of  the  Gross  National  Product  re- 
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mained  practically  constant  from  1946  through  1950,  vary¬ 
ing  from  a  low  of  20.45  in  the  last  mentioned  year  to  a 
high  of  22.32  for  1947.  While  Counsel  for  the  Bureau  con¬ 
cedes  that  his  analysis  of  traffic  trends  ignores  coach  and 
family-fare  traffic,  he  argues  that  this  factor  would  have 
little  significance,  particularly  during  the  period  through 
1950  when  family-fare  and  coach  services  were  in  an  early 
developmental  stage.  In  any  event,  Bureau  Counsel  asserts 
that  even  assuming  that  one-third  of  the  traffic  moving  at 
the  reduced  fares  was  diverted  from  first-class  services, 
the  essentially  static  relationship  between  air  traffic  and 
the  GNP  between  1946  and  1950  remained  the  same.  He 
submits  that  a  recalculation  of  the  ratio  for  1950,  applying 
the  adjusted  first-class  traffic  volume  and  Gross  National 
Product  in  1951  dollars,  results  in  a  ratio  of  22.30  revenue- 
passenger-miles  per  $1,000  GNP,  which  compares  with 
ratios  of  21.76  and  22.32  revenue-passenger-miles  per 
$1,000  GNP  for  the  years  1946  and  1947,  respectively. 

With  respect  to  traffic  development  since  Korea,  Bureau 
Counsel  maintains  that  the  upward  surge  in  traffic  coin¬ 
cided  with  the  outbreak  of  hostilities  and  is  the  result  of 
abnormal  demands  for  transportation  flowing  from  the 
expanded  defense  program.  He  points  out  that  an 
10741  exhibit  submitted  by  North  American,  illustrating 
the  ratio  of  rail  revenue-passenger-miles  per  $1,000 
GNP  in  1951  dollars,  demonstrates  that  in  1951  a  6-year 
downward  trend  in  the  ratio  was  abruptly  reversed  to 
produce  a  substantial  increase  over  1950.  Bureau  Counsel, 
therefore,  concludes  that  if  normal  growth  forces  were 
active,  it  is  unlikely  that  there  would  be  such  a  sharp 
change  in  the  trend,  particularly  since  the  increase  in  the 
Gross  National  Product  from  1950  to  1951  was  less  than 
the  increase  from  1949  to  1950,  which  had  failed  to  produce 
any  material  halt  in  the  historical  trends. 

The  Bureau  submitted  an  exhibit  reflecting  the  promo¬ 
tional  effects  of  added  competition  on  traffic  volumes  in 
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markets  where  new  services  were  added  between  Septem¬ 
ber  1940  and  September  1947  as  compared  to  traffic  vol¬ 
umes  in  markets  where  no  new  service  had  been  added. 
From  this  study,  Bureau  Counsel  concludes  that  the 
authorization  of  additional  competition  in  markets  already 
producing  traffic  volumes  sufficient  to  maintain  a  greater 
than  minimum  service  pattern,  produces  little  or  no  bene¬ 
fits  in  the  form  of  increased  traffic.  It  was  demonstrated 
that  in  markets  producing  less  than  1,500  passengers  per 
month,  the  average  ratio  of  increase  between  the  survey 
periods  indicated  above  was  4.6  times  at  the  pairs  of  points 
receiving  additional  service.  In  the  same  markets  but 
where  no  additional  one-carrier  service  was  made  avail¬ 
able,  the  average  ratio  of  increase  between  the  survey  pe¬ 
riods  was  4.2.  With  respect  to  pairs  of  points  generating 
over  1,500  passengers  per  month,  the  ratio  of  increase  in 
markets  receiving  new  one-carrier  service  and  in  markets 
not  receiving  additional  competition  was  4.2  times,  or  an 
identical  increase  in  both  categories.  In  view  of  the 
10742  fact  that  the  traffic  involved  in  this  case  moves  over 
major  segments  producing  in  excess  of  1,500  pas¬ 
sengers  per  month,  Bureau  Counsel  takes  the  position  that 
little  or  no  new  traffic  development  can  be  expected  to 
result  from  the  addition  of  competitive  service. 

Counsel  for  the  Bureau  concedes  that  further  coach 
traffic  development  is  to  be  expected  as  new  coach  services 
are  inaugurated  but  takes  the  position  that  the  impact  of 
the  expansion  of  coach  services  must  be  evaluated  on  a 
case-by-case  basis  in  terms  of  the  details  of  specific  pro¬ 
posals  rather  than  as  a  progressive  development  which 
can  be  projected  by  extension  of  historical  traffic  data. 

With  respect  to  the  arguments  advanced  by  several  of 
the  applicants  to  the  effect  that  coach  service  will  develop 
new  markets  with  relatively  little  effect  on  the  volume  of 
regular-fare  traffic,  Bureau  Counsel  asserts  that  such  argu¬ 
ments  are  without  foundation.  In  support  thereof,  it  is 
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maintained  that  coach  service  is  but  a  relatively  new 
development  in  air  transportation  and  that  in  the  begin¬ 
ning  such  flights  were  generally  confined  to  off-peak  traffic 
periods  which  had  little  effect  on  the  development  of 
regular-fare  traffic.  In  fact,  because  of  the  limited  amount 
of  coach  schedules,  the  effect  on  regular-fare  service  may 
have  been  a  salutary  one.  It  wras  pointed  out  that,  because 
of  the  new  coach  flights  formerly  available,  passengers 

sometimes  traveled  one  wav  via  coach  and  returned  via 

•• 

a  regular-fare  service  or  vice  versa.  However,  with  the 
advent  of  greater  frequencies  of  coach  schedules  operating 
during  convenient  hours,  the  former  condition  no  longer 
obtains  and  Bureau  Counsel  submits  that  there  is  little 
doubt  but  that  further  substantial  increases  in  coach 
schedules  will  result  in  an  appreciable  amount  of  diver¬ 
sion  from  regular-fare  services. 

10743  While  Counsel  for  the  Bureau  recognizes  that 
there  is  a  lack  of  coach  service  available  over  cer¬ 
tain  segments  in  the  New  York-Chicago  area,  he  points 
out  that  there  is  evidence  of  record  showing  that  the 
existing  carriers  are  now  providing  coach  service  over 
many  of  the  segments  and  that  additional  coach  service 
is  proposed  as  equipment  becomes  available.  The  fact  that 
coach  service  in  the  high  density  markets  has  shown  to 
be  profitable  leads  Bureau  Counsel  to  the  conclusion  that 
the  existing  carriers,  if  from  no  motives  other  than  self- 
interest,  will  make  such  service  available  to  the  public  as 
the  traffic  demands  require. 

In  view  of  the  foregoing,  Counsel  for  the  Bureau  main¬ 
tains  that  new  carriers  should  not  be  certificated  simply 
to  provide  additional  coach  service.  He  also  takes  the 
position  that  carriers  operating  under  restrictions  within 
the  area  should  have  such  restrictions  removed  insofar 
as  the  lifting  of  these  restrictions  vrnuld  be  economically 
practical.  On  the  basis  of  his  analysis  of  the  evidence. 
Bureau  Counsel  reaches  the  conclusion  that  certain  restric- 
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tions  on  the  operations  of  Capital,  Eastern  and  United 
should  be  lifted  or  modified ;  that  the  application  of  Capital 
to  operate  from  Detroit  to  New  York  via  Buffalo,  Roches¬ 
ter,  and  Syracuse  should  be  granted;  that  the  application 
of  Northwest  to  make  Chicago  an  intermediate  point  be¬ 
tween  Milwaukee  and  Detroit  should  be  granted  subject 
to  a  restriction  and  that  United  should  be  authorized  to 
provide  nonstop  turn-around  flights  between  New  York 
and  Philadelphia.  He  further  concluded  that  the  public 
convenience  and  necessity  did  not  require  the  through 
service,  by  equipment  interchange  between  Northwest 
and  Capital  at  Chicago,  as  was  contemplated  in  the 
investigation  consolidated  in  this  case  on  the  Board’s 
own  initiative. 

10744  Conclusions 

As  set  out  earlier  herein,  the  New  York-Chicago 
area  comprises  the  most  populous  and  highly  industrial¬ 
ized  section  of  the  country.  The  major  cities  between  the 
termini ;  such  as,  Detroit,  Pittsburgh,  Cleveland  and  Phila¬ 
delphia,  to  mention  a  few,  are  not  far  below  the  scale  of 
economic  activity  demonstrated  by  New  York  and  Chicago. 
The  relative  location  and  distance  between  cities  within 
the  area  are  such  as  to  make  air  transportation  as  attrac¬ 
tive,  and  in  some  instances  more  attractive  than  travel  via 
surface  facilities.  As  a  result  air  service  has  been  devel¬ 
oped  to  a  point  rarely  envisioned  less  than  a  decade  ago. 
The  public  has  patronized  the  available  air  services  in 
constantly  increasing  numbers,  and  as  load  factors  have 
increased,  more  and  more  schedules  have  been  added  over 
many  of  the  route  segments  involved.  The  area  has  also 
benefited  from  technological  advances  in  design  and  speed 
of  aircraft  as  is  reflected  by  the  fact  that  the  carriers  are 
operating  these  routes  with  the  most  modern  type  of 
equipment. 

Attached  as  Appendix  A,  is  a  compilation  of  the  volume 
of  single-carrier  traffic  moving  between  selected  pairs  of 
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cities  as  shown  by  the  latest  available  traffic  surveys — 
September  17  to  30,  1953,  and  March  1  to  14,  1954.  The 
figures  set  out  in  this  Appendix  are  precisely  as  shown  in 
the  surveys  for  the  two  periods  indicated.  Since  these  data 
cover  only  2S  days  it  would  be  necessary  to  expand  them 
by  a  factor  of  13  to  arrive  at  an  annual  total,  which  more 
readily  conveys  an  indication  of  the  traffic  volume  in  this 
area.  To  illustrate,  by  expanding  the  New  York-Cliicago 
traffic,  the  annual  total  would  be  549,016  passengers.  Other 
segments,  such  as  New  York-Detroit,  would  be  221,- 
10745  091;  Detroit-Chicago,  208,611;  New  York-Pitts- 
burgh,  180,713;  New  York-Buffalo,  (including  Niag¬ 
ara  Falls )  161,330;  New  York-Cleveland,  153,238;  Cleve- 
land-Chicago,  111,241;  Pittsburgh-Chicago,  64,441;  and 
Philadelphia-Detroit,  51,493  passenger  annually. 

To  accommodate  this  very  heavy  flow  of  traffic,  the  cer¬ 
tificated  carriers  within  the  area  have  operated  a  substan¬ 
tial  number  of  schedules,  including  a  wide  variety  of  non¬ 
stop  and  multi-stop  flights.  There  is  attached  as  Appendix 
B  a  compilation  of  the  total  flights  scheduled  per  week  by 
all  carriers  between  selected  cities  during  the  months  of 
July  1954  and  January  1955. 

From  this  Appendix  it  may  be  noted  that  about  42  per¬ 
cent  of  all  schedules  were  operated  nonstop  over  the 
various  segments,  while  the  major  portion  of  the  remainder 
were  one  or  two-stop  services.  For  example,  in  July;  1954, 
traffic  between  New  York  and  Detroit  had  available  a  total 
of  339  schedules  in  both  directions,  of  which  177  w^ere 
nonstop  flights,  119  were  one  or  two-stop  services,  and 
43  involved  3  or  more  stops.  A  somewhat  similar  ratio 
existed  in  many  other  markets  such  as,  New*  York-Cliicago, 
New  York-Pittsburgh,  Pittsburgh-Cleveland,  Buffalo-De- 
troit,  Cleveland-Chicago,  and  Detroit-Chicago.  The  great 
majority  of  these  services  were  operated  with  Constella¬ 
tion,  Stratocruiser,  DC-6,  Convair  or  Martin  equipment, 
with  only  a  minor  proportion  employing  DC-3  aircraft. 
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A  comparison  of  the  number  of  frequencies  available  in 
the  high  traffic  period  of  July  1954  with  the  period  in 
January  1955,  when  scheduled  are  usually  cut  back  to 
compensate  for  the  seasonal  traffic  decline,  shows  that  in 
many  instances  the  carriers  not  only  did  not  reduce 
schedules,  but  actually  increased  them,  which  would 
10746  seem  to  be  an  indication  that  the  volume  of  services 
available  to  the  public  has  tended  to  keep  pace  with 
the  traffic  requirements.  To  illustrate,  there  were  29S 
flights  in  both  directions  between  New  York  and  Buffalo 
in  Julv  1954,  while  in  Januarv  1955  the  number  of  fre- 
quencies  increased  to  316  flights.  Similar  increases  in 
schedules  operating  in  the  latter  period  over  those  in  effect 
in  July  1954,  were  experienced  in  a  number  of  other  mar¬ 
kets,  including  New  York-Syracuse,  New  York-Rochester, 
New  York-Detroit,  Philadelphia-Pittsburgh,  Detroit-Pitts- 
burgh,  Pittsburgh-Cleveland,  Detroit-Chicago,  Cleveland- 
Detroit,  Roehester-Cleveland,  and  Rochester-Pittsburgh. 

Another  indication  of  the  volume  of  service  the  public 
has  been  accorded  in  this  area  may  be  seen  from  an 
analysis  of  the  seats  scheduled  over  the  route  segments 
involved.  There  is  attached  as  Appendix  C  a  compilation 
illustrating  the  total  seats  scheduled  per  week  by  all  car¬ 
riers  between  selected  cities  in  the  New  York-Chicago  area 
in  July  1954  and  in  January  1955.  While  it  is  recognized 
that  a  substantial  number  of  these  seats  might  well  be 
occupied  by  through  passengers  traveling  to  and  from 
points  outside  of  the  area,  and  that  a  certain  percentage 
of  such  seats  might  be  on  flights  not  operating  at  the  most 
convenient  times,  it  must  further  be  recognized  that  the 
very  high  number  of  seats  scheduled  would,  under  normal 
circumstances,  adequately  compensate  for  such  contin¬ 
gencies. 

For  example,  during  the  times  indicated  in  Appendix  C, 
a  total  of  119,501  seats  was  scheduled  between  New  York 
and  Chicago  in  two  1-week  periods.  Expanded  to  a  yearly 
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basis,  a  total  of  3,107,026  seats  was  scheduled  per  year  be¬ 
tween  the  above  cities.  As  shown  earlier,  the  September 
1953  and  March  1954  traffic  surveys  indicated  some  549,000 
passengers  per  year  between  New  York  and  Chicago. 

While  this  was  single-carrier  traffic,  the  addition 
10747  of  a  small  percentage  of  passengers  which  moved 
via  connecting  services,  would  not  appear  to  change 
in  any  substantial  degree  the  fact  that  there  was  a  ratio 
of  almost  6  to  1  of  seats  scheduled  for  the  number  of  pas¬ 
sengers  traveling  in  this  market.  In  this  connection  it  may 
also  be  noted  that  on  the  basis  of  the  data  shown  in  Appen¬ 
dix  C,  expanded  to  a  yearly  basis,  the  existing  carriers 
scheduled  over  866,000  seats  on  nonstop  flights  alone  be¬ 
tween  Newr  York  and  Chicago. 

Employing  the  same  basic  data,  somewhat  similar  re¬ 
sults  are  to  be  found  wnth  respect  to  services  operated  over 
the  various  intermediate  route  segments.  Thus,  between 
Newr  York  and  Detroit  there  w’ere  1,079,442  seats  scheduled, 
of  which  647,322  were  on  nonstop  flights,  to  accommodate 
an  indicated  yearly  volume  of  221,091  passengers.  Between 
Detroit  and  Chicago  1,326,884  seats  w’ere  scheduled,  of 
which  1,109,472  w’ere  on  nonstop  flights,  to  serve  20S,611 
passengers. 

In  addition,  there  were  over  SIS, 000  seats  scheduled  be¬ 
tween  New’  York  and  Pittsburgh,  of  which  more  than 
552,000  were  on  nonstop  flights,  to  convenience  180,713 
passengers.  Similar  results  may  be  shown  by  analyzing 
other  intermediate  route  segments  such  as  New  York- 
Buffalo,  New’  York-Cleveland,  Pittsburgh-Chicago,  and 
Cleveland-Chicago.  In  the  Philadelphia-Detroit  market 
w’here  United  operated  only  nonstop  service  there  w’ere 
almost  174,000  seats  scheduled  to  accommodate  51,493 
passengers. 

An  analysis  of  the  number  of  coach  flights  and  seats 
scheduled  during  the  most  recent  traffic  surveys  is  also 
appropriate  in  appraising  the  volume  of  this  type  of  serv- 
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ice  that  has  been  made  available  to  the  public.  There  is 
attached  as  Appendix  D  the  number  of  coach  flights  per 
week  operated  between  selected  cities  in  the  area  in 
1074S  the  months  of  July  1954  and  January  1955.  Also 
attached  as  Appendix  E  is  a  compilation  illustrating 
the  coach  seats  scheduled  per  week  between  selected  cities 
in  the  area  for  the  same  periods.  From  the  data  shown,  it 
may  be  noted  that  coach  service  was  available  during  the 
periods  indicated  over  14  of  the  most  heavily  traveled  seg¬ 
ments.  New  York-Chicago,  as  the  heaviest  traveled  mar¬ 
ket,  accounted  for  the  greater  number  of  coach  flights  and 
seats  scheduled.  In  July  1954  in  this  market,  294  coach 
services  were  operated  in  both  directions,  of  which  194 
were  nonstop  flights,  84  were  one-stop  flights,  and  14  were 
two-stop  flights.  Coach  seats  scheduled  over  this  route 
totaled  22,190,  of  wdiich  15,036  were  on  the  nonstop  opera¬ 
tions.  To  compensate  for  the  seasonal  decline  in  January 
1955,  241  coach  flights  were  operated  between  New  York 
and  Chicago,  of  which  171  were  nonstop  services.  Seats 
scheduled  on  these  flights  numbered  18,266,  of  which  13,086 
were  on  the  nonstop  services.  The  number  of  other  coach 
flights  operated  over  the  various  segments  in  July  1954 
ranged  from  a  low  of  14  flights  in  the  Philadelphia-Detroit 
and  Buffalo-Chicago  markets  with  seats  scheduled  totaling 
896  and  1,092,  respectively,  up  to  a  high  of  84  schedules 
between  New  York  and  Philadelphia  with  5,572  coach  seats 
scheduled.  In  January  1955  the  range  below  the  New  York- 
Chicago  market  extended  from  a  low  of  14  frequencies  each 
in  the  Philadelphia-Detroit  and  Buffalo-Chicago  markets 
with  the  same  number  of  seats  scheduled  as  in  the  month 
of  July  1954  up  to  a  high  of  77  coach  flights  in  the  Cleve- 
lar.d-Detroit  market  with  1,764  seats  scheduled. 

"While  it  may  again  be  emphasized  that  a  substantial 
percentage  of  the  available  seats  scheduled  both  in  regular- 
fare  and  coach  services  were  undoubtedly  occupied  by 
passengers  traveling  to  and  from  points  outside  of 
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10749  the  area  and  condededly,  some  schedules  particularly 
with  respect  to  coach  service,  may  not  have  been 

operated  at  the  most  convenient  hours,  there  appears  little 
doubt  but  that  the  existing  carriers  have  made  a  con¬ 
scientious  effort  to  supply  the  demand  for  space.  The  task 
of  segregating  with  mathematical  certainty  all  of  the  traffic 
that  moved  over  the  various  route  segments  and  which 
originated  or  w~as  destined  to  points  outside  of  the  area 
would  be  an  enormous  one.  In  any  event,  it  is  not  believed 
that,  in  evaluating  the  over-all  picture  and  giving  full 
consideration  to  the  volume  of  traffic  carried,  together  with 
the  number  of  schedules  operated  and  seats  available,  any 
greater  refinement  of  these  data  would  cause  a  substantial 
change  in  the  ultimate  conclusion  that,  except  in  a  certain 
few’  instances,  the  service  offered  by  the  certificated  car¬ 
riers  has  been  adequate. 

This  is  confirmed  by  the  absence  of  any  serious  objec¬ 
tion  by  nearly  all  of  the  cities  represented  at  the  hearing, 
with  respect  to  the  adequacy  of  service  to  points  within 
the  area.  As  a  matter  of  fact,  there  is  presently  available 
air  service  between  every  city  of  any  reasonable  size  and 
between  the  larger  traffic  points  service  is  provided  by  not 
one,  but  two,  three,  and  sometimes  four  carriers.  It  is,  of 
course,  recognized  that  every  city  is  generally  desirous  of 
obtaining  as  much  service  by  as  many  carriers  as  possible. 
But  in  achieving  this  end,  the  Board  must  be  governed  by 
the  plain  economics  of  the  situation,  wffiich  precludes  an 
over-extension  of  competition  where  the  results  could  w’ell 
turn  out  to  be  a  disastrously  uneconomic  hodgepodge  of 
routes  repugnant  to  a  balanced  air  transportation  system 
adaptable  to  the  needs  of  the  commerce,  the  postal  service, 
and  the  national  defense. 

10750  Some  city  representatives,  notably  those  in  the 
Michigan  area,  did  complain  of  the  lack  of  direct 

one-carricr  service  to  certain  major  points  and  the  city  of 
Buffalo  demanded  the  certification  of  an  additional  car- 
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rier  to  compete  with  American.  On  the  whole,  however, 
the  major  source  of  complaint  by  the  cities  related  to  the 
alleged  need  for  the  authorization  of  additional  carriers 
which  would  offer  new  or  additional  air  service  to  and 
from  points  outside  of  the  area  under  consideration  here. 
Consideration  is  given  to  the  evidence  in  support  of  these 
contentions  hereinafter. 

If  the  air  service  presently  available  is  adequate 
over  most  of  the  route  segments  involved,  as  it  ap¬ 
pears  to  be  from  the  evidence  of  record,  the  decisive  ques¬ 
tion  to  be  determined  here  is  the  one  relating  to  the  need 
for  competition.  Indeed,  the  presentations  by  most  of  the 
applicants  hinged  to  a  large  extent  on  the  alleged  need 
for  competition.  However,  as  indicated  above,  competitive 
services  are  presently  available  over  nearly  all  of  the 
heavier  traveled  routes.  It  is  true  that  full  competition  is 
lacking  in  some  instances  due  to  restrictions  in  the  operat¬ 
ing  authority  of  competing  carriers. 

'While  the  existing  services  are  not  inadequate,  the  evi¬ 
dence  of  record  also  establishes  that  there  has  been  a 
tremendous  expansion  in  the  volume  of  traffic  being  car¬ 
ried  within  the  area.  Moreover,  the  record  discloses  that 
because  of  operating  restrictions  some  of  the  carriers 
already  certificated  to  serve  the  cities  within  the  area 
have  been  unable  to  fully  participate  in  the  growth  of 
this  traffic.  Tn  addition,  the  record  indicates  that  there 
is  room  for  certain  refinements  in  the  service  pattern 
which  would  inure  to  the  public  interest.  Consideration 
will  now  be  given  to  these  matters  and  also  to  the  question 
relating  to  the  need  for  predominant  coach  service  as  is 
involved  particularly  in  the  applications  of  National  and 
North  American. 

10751  It  may  be  noted  at  the  outset  that  certain  of  the 
applications  involved  herein  are  susceptible  to  a 
direct  comparison  of  those  factors  relating  to  the  public 
convenience  and  necessity.  Coming  within  this  category 
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are  such  proposals  as  those  submitted  by  Colonial,  East¬ 
ern,  National,  North  American  and  to  some  extent  the 
new  routes  proposed  by  additional  applicants.  Other  pro¬ 
posals  relate  in  only  a  limited  way  to  the  overall  air 
transport  needs  of  the  area.  For  example,  it  would  not 
be  practicable  or  feasible  to  make  a  comparison  of  the 
Braniff  application  to  extend  its  service  from  Chicago  to 
Detroit  with  the  proposals  of  Colonial,  Eastern,  National 
and  North  American  for  entire  new  routes  blanketing 
nearly  all  of  the  major  points  within  the  area.  Moreover, 
it  is  also  clear  that  those  applications,  which  although 
they  may  result  in  new  operating  authority  nevertheless 
involve  only  a  refinement  in  the  present  route  pattern  by 
the  lifting  of  restrictions  on  the  operating  authority  of 
existing  carriers,  are  not  susceptible  to  the  same  degree 
of  comparison  as  is  the  case  when  entirely  new  routes 
are  sought.  The  primary  issue  to  be  determined  is  the 
impact  of  the  individual  applications  on  air  transport 
operations  in  the  area  as  a  whole  by  balancing  such 
benefits  that  may  flow  from  favorable  action  on  the  pro¬ 
posals  against  the  effect  any  new  authorizations  would 
have  on  the  operations  of  existing  carriers.  In  resolv¬ 
ing  this  issue,  attention  is  generally  directed  to  the  prin¬ 
cipal  city  or  cities  sought  to  be  served  and  a  comparison 
is  .made  wherever  feasible  with  the  proposals  of  other 
applicants. 

Pittsburgh  Service — American’s  application  to  serve 
Pittsburgh  on  its  route  No.  25,  which  would  involve 
10752  service  bv  that  carrier  between  New  York  and  Chi- 
cago  via  Philadelphia  and  Pittsburgh,  is  predicated 
principally  upon  the  alleged  need  for  service  between  the 
latter  city  and  points  served  by  American  in  the  south¬ 
west  such  as  Dallas/Fort  Worth,  Tulsa  and  Oklahoma 
City.  American  concedes  that  its  application  should  not 
be  granted  for  the  purpose  of  duplicating  existing  serv¬ 
ices.  Moreover,  even  if  the  existing  services  are  inade¬ 
quate  American  submits  that  any  service  deficiencies 
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could  be  met  by  improved  service  by  existing  carriers  as 
well  as  by  the  certification  of  new  carriers. 

Approval  of  American’s  proposal  in  this  case  would 
result  in  a  very  substantial  amount  of  diversion  from 
both  Capital  and  TWA.  This  is  obvious  from  the  fact 
that  under  American’s  proposed  schedules  only  one  sched¬ 
ule  per  day  would  operate  from  Pittsburgh  to  Dallas/ 
Fort  Worth,  Oklahoma  City,  and  Tulsa,  whereas  four 
DC-6  flights  would  be  operated  in  each  direction  between 
New  York,  Pittsburgh,  and  Chicago.  In  fact,  American’s 
policy  witness  conceded  that  a  substantial  part  of  the 
traffic  support  for  its  proposed  Pittsburgh  service  would 
come  from  the  Pittsburgh-New  York  and  Pittsburgh-Chi- 
cago  markets.  A  witness  for  TWA  testified  that  if  the 
schedules  proposed  by  American  succeeded  in  carrying 
100  percent  of  all  the  traffic  between  Pittsburgh  and  points 
served  by  American  wrest  of  Chicago  for  which  American 
proposed  one-plane  service,  it  w*ould  then  be  necessary  for 
American  to  carry  all  of  the  existing  Pittsburgh-Chicago 
traffic  now*  hauled  by  TWA  and  Capital  plus  about  a  50 
percent  increase  in  that  Chicago-Pittsburgh  local  traffic 
to  produce  a  65  percent  load  factor  on  that  segment  This 
appears  to  be  a  clear  overstatement.  Under  American’s 
plan  of  operations  it  would  not  be  originating  or 
10753  terminating  flights  at  Pittsburgh  but  w*ould  have 
the  benefit  of  the  flow  of  traffic  moving  to  and 
from  Philadelphia  and  New*  York,  plus  back-up  traffic 
from  points  beyond  New  York  in  the  New*  England  area. 

On  the  basis  of  the  March  1952  survey,  American’s  pro¬ 
posal  w*ould  provide  new*  one-carrier  service  for  a  total 
of  1,001  domestic  passengers  plus  an  additional  55  pas¬ 
sengers  traveling  via  American  to  Mexico  City  and 
Monterrey,  Mexico.  However,  only  429  passengers,  or 
about  14  per  day,  would  be  provided  first  one-carrier  serv¬ 
ice  betw*een  Pittsburgh,  on  the  one  hand,  and  Dallas/Fort 
Worth,  Tulsa  and  Oklahoma  City,  on  the  other,  on  which 
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American  largely  predicates  its  proposal.  The  major  re¬ 
sult  of  favorable  action  on  this  application  would  be  the 
establishment  of  additional  competition.  This  is  shown 
by  the  fact  that  in  March  1952  there  were  21,396  pas¬ 
sengers  traveling  between  Pittsburgh  and  cities  where 
American  would  offer  competitive  service.  A  substan¬ 
tial  portion  of  this  traffic  would  be  diverted,  by  reason 
of  the  point-to-point  duplication  of  TWxVs  and  Capital’s 
service  in  the  New  York-Pittsburgh  area  and  to  some 
extent  from  the  services  authorized  to  Northwest.  The 
degree  of  this  potential  diversion  may  be  shown  from 
the  fact  that  American  itself  submitted  an  exhibit  show¬ 
ing  that  on  the  basis  of  the  March  1952  traffic,  Capital 
wnuld  be  exposed  to  diversion  of  revenues  amounting  to 
approximately  $1,533,000  and  TWA  in  the  amount  of 
some  $6,529,000.  In  view  of  American’s  well-known  po¬ 
sition  both  in  the  industry  and  vTith  the  public,  there  is 
little  doubt  but  that  its  proposed  duplication  of  the  serv¬ 
ices  operated  by  Capital  and  TWA  wrould  result  in  a 
conversion  of  a  substantial  amount  of  traffic  “exposed 
to  diversion”  into  actual  diversion. 

10754  What  militates  to  an  even  greater  extent  against 
American’s  proposal  is  the  fact  that  it  does  not 
involve  the  most  direct  service  between  Pittsburgh  and 
points  in  the  soutlrwest.  As  a  matter  of  fact,  it  does  not 
appear  that  the  service  proposed  w^ould  offer  any  sub¬ 
stantially  greater  improvement  than  the  existing  connect¬ 
ing  service  between  Pittsburgh  and  points  in  the  south¬ 
west  via  Chicago  where  a  great  number  of  frequencies 
are  operated  at  all  convenient  hours.  American  submitted 
evidence  tending  to  show  that  the  amount  of  mileage 
circuity  via  a  Chicago  routing  as  against  a  nonstop  rout¬ 
ing  was  small  and  ranged  from  only  a  4.3  percent  circuity 
on  a  route  between  Pittsburgh  and  El  Paso  up  to  a  12.8 
percent  circuity  between  Pittsburgh  and  Dallas.  It  is, 
nevertheless,  clear  that  the  service  proposed  by  American 
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is  a  “second  best”  one.  There  might  be  some  argument 
in  support  of  disposing  of  this  application  at  this  time 
were  it  not  for  the  fact  that  there  are  pending  a  number 
of  applications — including  one  by  American  in  the  Addi¬ 
tional  Southwest-Northeast  Service  Case ,  Docket  No.  2355 
et  al.,  which  involves  the  question  of  direct  expedited 
service  between  Pittsburgh  and  the  Southwest.  It  would 
seem  only  practicable  that  when  the  latter  case  reaches 
the  Board  for  decision  the  Board  should  also  have  before 
it  for  comparison  this  secondary  routing  proposed  by 
American  in  order  to  properly  appraise  and  evaluate  any 
problems  in  existing  air  transportation  pattern  between 
Pittsburgh  and  cities  in  the  Southwest. 

In  view  of  the  foregoing  it  is  found  that  American’s 
application  in  Docket  No.  6115  should  be  deferred  pend¬ 
ing  decision  in  the  Additional  Southwest-Northeast  Case , 
supra . 

United  is  also  an  applicant  to  serve  Pittsburgh  by  its 
proposal  in  Docket  No.  5746  which  seeks  to  have 
10755  Pittsburgh  certificated  as  a  point  on  its  route  No.  1. 

As  noted  earlier  United  predicates  this  proposal 
principally  on  the  need  for  new  and  improved  service  be¬ 
tween  Pittsburgh  on  the  one  hand  and  cities  served  by 
United  west  of  Chicago  on  the  other.  In  addition,  it 
maintains  that  there  is  a  need  for  competitive  service 
between  Pittsburgh — Chicago  and  Pittsburgh — New  York. 
An  exhibit  submitted  by  the  applicant  showed  that  if  au¬ 
thorized  to  serve  Pittsburgh  United  would  provide  one- 
carrier  service  for  a  total  of  some  405,000  passengers  of 
which  about  3S4,000  would  receive  a  one-plane  service  and 
about  21,000  a  connecting  service.  The  overwhelming  bulk 
of  this  traffic,  however,  would  not  be  provided  any  new 
one-carrier  service  but  only  competitive  one-carrier 
service. 

The  evidence  shows  that  on  the  basis  of  the  March  1952 
traffic  survey  United  could  provide  new  one-carrier  serv- 
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ice  to  only  523  passengers.  Other  evidence  of  record 
demonstrates  that  United’s  Pittsburgh  proposal  would 
result  in  first  one-carrier  service  for  a  total  of  7,104  pas¬ 
sengers  for  the  year  1952  or  only  1.9  percent  of  the  total 
traffic  which  United  wmuld  serve.  First  competitive  serv¬ 
ice  would  be  provided  for  100,326  passengers  or  26.1  per¬ 
cent  of  the  total  while  additional  competitive  service  would 
be  provided  for  276,558  passengers  or  72  percent  of  the 
total  that  United  would  carry.  On  the  basis  of  the  1952 
traffic  almost  292,000  passengers  out  of  384,000  which 
United  estimates  it  would  carry  would  involve  traffic 
hauled  by  the  existing  carriers  over  such  segments  as 
Pittsburgh-Chicago,  Pittsburgh-Cleveland,  Pittsburgh-De- 
troit,  Pittsburgh-New  York  and  Pittsburgh-Philadel- 
phia. 

10756  There  appears  to  be  no  doubt  but  that  United’s 
proposal  would  divert  substantial  revenues  from  both 
TWA  and  Capital  and  also  to  some  extent  from  North¬ 
west.  TWA  estimated  that  the  certification  of  United  at 
Pittsburgh  would  result  in  its  system’s  revenues  being 
exposed  to  diversion  in  the  amount  of  $6,506,000  and  that 
about  $2,063,000  would  actually  be  diverted.  Capital  and 
Northwest  also  estimate  that  United  would  expose  to 
diversion  revenues  accruing  to  their  systems  in  the 
amounts  of  $3,417,000  and  $728,000,  respectively. 

While  there  is  some  evidence  of  record  tending  to  show 
that  the  traffic  flow  between  Pittsburgh  and  points  west 
of  Chicago  served  by  United,  particularly  Denver,  would 
be  benefited  by  United’s  proposal,  it  must  be  borne  in 
mind  that  there  is  presently  pending  the  Denver  Service 
Case,  Docket  No.  1841  et  al.,  in  which  there  are  a  num¬ 
ber  of  proposals  to  link  Pittsburgh  with  cities  in  the 
Midwest  and  the  far  West.  As  in  the  case  of  American’s 
application,  it  is  not  believed  that  it  would  be  in  the 
public  interest  to  dispose  of  United’s  Pittsburgh  appli¬ 
cation  until  the  Board  has  had  an  opportunity  to  ap- 


praise  and  evaluate  all  of  those  applications  which  involve 
proposed  similar  improvements  in  service  to  and  from 
Pittsburgh.  By  deferring  final  action  on  this  applica¬ 
tion,  the  Board  will  have  an  opportunity  of  selecting,  if 
the  public  convenience  and  necessity  so  require,  a  carrier 
which  will  best  aid  in  a  solution  of  any  air  transporta¬ 
tion  problems  that  involve  service  between  Pittsburgh 
and  the  area  west  of  Chicago.  It  is  this  service  that 
United  relies  on  most  heavily  in  support  of  its  application 
in  the  instant  case. 

10757  In  view  of  the  foregoing,  it  is  accordingly  found 
that  the  public  interest  would  best  be  served  by 
deferring  United’s  application  to  include  Pittsburgh  on 
that  carrier’s  Route  No.  1  pending  decision  in  the  Denver 
Service  Case ,  supra. 

CapitaVs  Pittsburgh-New  York  Restriction.  The  lift¬ 
ing  of  the  restriction  on  Capital’s  Routes  Nos.  14  and  55 
would  permit  the  operation  of  turn-around  flights  between 
Pittsburgh  and  New  York.  As  noted  earlier,  Capital  must 
originate  or  terminate  flights  serving  Pittsburgh  at  Cleve¬ 
land  or  points  west  thereof  on  Route  No.  14.  On  Route 
No.  55  Capital  can  serve  Pittsburgh  only  on  schedules 
originating  or  terminating  at  Knoxville,  Tenn.  or  Ashe¬ 
ville,  N.  C.  or  points  beyond.  The  question  of  service 
between  New  York  and  Pittsburgh  and  points  south  of 
the  latter  city  is  not  in  issue  here  and  any  relief  that 
Capital  seeks  with  respect  to  the  restriction  on  route 
No.  55  must  be  limited  to  a  request  for  modification  of 
the  restriction  so  as  to  permit  Pittsburgh-New  York 
turnarounds. 

It  is  clear  from  the  Board’s  opinion  when  it  first  ex¬ 
tended  Capital’s  service  from  Pittsburgh  to  New  York 
that  the  restrictions  placed  thereon  were  at  least  in  part 
to  protect  TWA  from  undue  diversion  resulting  from 
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the  competitive  service.14  The  Board’s  opinion  in  that 
case  discloses  that  in  the  month  of  September  1940  only 
2,5S8  passengers  patronized  TWA’s  service  between  Pitts¬ 
burgh  and  New  York/Newark.  In  the  year  1952  there 
were  about  158,000  New  York-Pittsburgh  passengers.  On 
the  basis  of  data  reflected  in  the  September  1953 
10758  and  March  1954  surveys,  as  indicated  in  Appendix 
A,  the  yearly  total  would  be  180,713  passengers  of 
which  Capital  would  have  participated  in  the  haul  of  65,754 
passengers  or  36.4  percent  of  the  total  while  TWA  would 
have  carried  113,139  passengers  or  62.6  percent  of  the 
total — the  remaining  traffic  moving  via  other  routings.  It 
is  obvious  that  with  the  vast  increase  in  the  volume  of 
traffic  moving  over  this  segment  since  the  time  the  re¬ 
strictions  were  first  imposed  and  from  the  further  fact 
that  TWA’s  participation  in  the  market  has  steadily 
increased,  there  does  not  appear  to  be  any  present  need 
for  the  protection  of  TWA  that  the  Board  deemed  ad¬ 
visable  in  1944. 


Although  TWA  estimates  that  the  lifting  of1  this 
through-flight  restriction  "would  result  in  an  estimated  loss 
in  excess  of  15,000  local  passengers  per  year,  its  chief 
policy  witness  on  cross-examination  frankly  conceded  that 
the  removal  of  the  restriction  would  have  no  significant 
effect  on  TWA’s  operations.  TWA  argued  that  it  does 
not  operate  Pittsburgh-New  York  turn-arounds  and  that 
Capital  has  found  New  York-Cleveland  turn-arounds  to 
be  uneconomic,  thereby  implying  that  a  Pittsburgh-New 
York  turn-around  would  also  be  uneconomic.  It  is  dif¬ 
ficult  to  reconcile  this  position  with  TWA’s  allegation 
that  turn-around  service  would  result  in  a  surplus  of  seats 
available,  particularly  since  Capital  terminated  New  York- 
Cleveland  turn-arounds  on  regular  schedules  when  ade¬ 
quate  load  factors  were  not  realized.  It  is  not  believed 


14  Northwest  Air.,  et  al.,  Chicago-Milwaukee-N  ew  York,  6 
C.A.B.  217,  234  (1944). 
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that  Capital  would  make  use  of  such  turn-around  priv¬ 
ilege  in  the  Pittsburgh-New  York  market  if  experience 
showed  the  operations  to  be  uneconomic.  In  that  event, 
TWA  would  not  be  harmed.  On  the  other  hand,  there 
is  evidence  tending  to  show  that  Capital  could  have  op¬ 
erated  a  large  number  of  extra  sections,  particularly  over 
weekends  and  on  holidays,  if  the  long-haul  restric- 
10759  tions  were  not  in  effect.  Moreover,  the  evidence 
sustains  Capital’s  position  that  the  removal  of  this 
restriction  will  permit  greater  flexibility  in  its  operations. 
It  would  be  able  to  operate  Pittsburgh-New  York  service 
keyed  to  meet  all  traffic  demands  at  convenient  hours 
without  the  necessity  of  flying  the  107  miles  from  Cleve¬ 
land  or  the  384  miles  from  Knoxville. 

TWA  is  the  only  carrier  that  might  suffer  any  degree 
of  diversion  as  a  result  of  favorable  action  on  this  pro¬ 
posal.  In  view  of  that  carrier’s  dominant  position  in  the 
market  as  shown  from  the  latest  surveys,  it  is  not  believed 
that  the  resultant  diversion  would  be  great  or  that  it 
would  have  any  substantial  adverse  effect  on  TWA’s  long- 
haul  service  via  Pittsburgh.  Any  minor  diversion  that 
would  result  is  outweighed  by  benefits  that  would  flow 
from  the  removal  of  this  restriction. 

Accordingly,  it  is  found  that  the  public  convenience 
and  necessity  require  the  removal  of  the  restriction  on 
Capital’s  service  between  Pittsburgh  and  New  York  on 
Route  No.  14  and  that  the  restriction  be  modified  with 
respect  to  Route  No.  55  so  as  to  permit  turn-around 
service  between  Pittsburgh  and  New  York  in  operations 
conducted  over  that  route. 

Eastern’s  Pittsburgh  Restriction.  Eastern’s  authority 
to  operate  between  Pittsburgh,  Akron/Canton,  Cleveland 
and  Detroit  on  Route  No.  6  is  subject  to  a  so-called 
“closed-door”  restriction  which  prohibits  the  carriage  of 
local  passengers  between  these  points.  In  its  application 
in  Docket  No.  6121,  Eastern  seeks  the  removal  of  this 
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prohibition.  The  restriction  in  question  was  in- 
10760  eluded  in  the  Board’s  decision  which  amended  Route 
No.  6  so  as  to  include  Pittsburgh  as  an  interme¬ 
diate  point  between  Akron,  Ohio,  and  Charleston,  West 
Virginia.13  It  is  clear  from  the  Board’s  opinion  in  that 
case  that  the  restriction  against  local  service  was  im¬ 
posed  upon  Eastern  so  as  to  preclude  direct  competition 
with  Capital’s  Route  No.  14  which  the  Board  noted  was 
already  subject  to  competition  by  Northwest.  In  addi¬ 
tion,  the  Board  found  that  the  record  in  that  case  failed 
to  disclose  any  affirmative  reasons  to  support  a  dupli¬ 
cation  of  service. 

Much  of  the  evidence  submitted  by  Eastern  tended  to 
show  that  despite  the  competition  by  Northwest,  Capital 
continues  to  maintain  a  dominant  position  in  the  traffic 
moving  between  Pittsburgh  and  Akron/Canton,  Cleveland 
and  Detroit.  The  evidence  of  record  amply  supports  this 
view.  For  example,  in  the  4-week  period  shown  by  the 
surveys  from  September  17  to  30,  1953,  and  March  1, 
to  14,  1954,  there  were  217  passengers  between  Akron/ 
Canton  and  Pittsburgh,  of  which  Capital  carried  214; 
Eastern,  1 ;  and  other  carriers,  2 ;  between  Pittsburgh  and 
Cleveland  out  of  a  total  of  2,181  passengers,  Capital  car¬ 
ried  2,029;  Eastern,  1;  Northwest,  138;  TWA,  2;  and 
all  other  carriers,  11;  and  between  Pittsburgh  and  De¬ 
troit  out  of  a  total  of  3,607  passengers,  Capital  carried 
3,438;  Eastern,  1;  Northwest,  152;  TWA,  11;  and  all 
other  carriers,  5  passengers.  From  the  foregoing  fig¬ 
ures,  it  is  obvious  that  Capital  enjoys  a  practical  mo¬ 
nopoly  in  these  local  service  markets.  Moreover,  recent 
increases  in  the  traffic  carried  in  these  markets  are  shown 
to  be  substantial. 

j 

On  the  basis  of  the  March  and  September  1952  surveys, 


15  Middle  Atlantic  Area  Case  (Pittsburgh) ,  10  C.A.B.  257. 
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the  Pittsburgh-Detroit  markets  generated  34,728 

10761  single-carrier  passengers,  while  the  September  and 
March  surveys  for  1953  and  1954,  respectively,  in¬ 
dicate  a  yearly  volume  of  46,891  passengers.  On  the 
same  basis,  the  Pittsburgh-Cleveland  markets  generated 
23,682  passengers  in  the  earlier  surveys,  while  the  indi¬ 
cated  total  based  on  the  September  1953  and  March  1954 
surveys  reflects  28,353  passengers  per  year.  The  smaller 
Pittsburgh- Akron/Canton  market  accounted  for  2,514  pas¬ 
sengers  in  1952,  'while  the  most  recent  survey  shows  a 
yearly  volume  of  2,831  passengers.  It  is  recognized  that 
these  route  segments  are  relatively  short-haul  and,  while 
Capital  enjoys  a  pre-eminent  position  in  the  number  of 
passengers  carried  percentagewise,  the  number  of  pas¬ 
senger-miles  generated  is  not  great  when  compared  with 
Eastern’s  long-haul  services. 

There  is  little  doubt  but  that  this  restriction  has  caused 
Eastern  to  operate  many  empty  seats  which  have  been, 
in  large  measure,  completely  wasted  because  of  Eastern’s 
inability  to  enplane  or  deplane  any  local  passengers.  As 
pointed  out  earlier,  Eastern,  had  it  only  filled  one-half 
of  these  empty  seats  would  have  received  additional  rev¬ 
enue  of  about  $109,000.  That  this  amount  is  relatively 
small  compared  to  Eastern’s  overall  system  revenues  is 
overshadowed  by  the  fact  that  seats  operated  over  these 
route  segments  are  wasted.  Moreover,  the  evidence  of 
record  clearly  establishes  that  this  type  of  restriction 
has  been  a  distinct  disadvantage  to  Eastern  from  a  pub¬ 
lic  relations  standpoint.  The  traveling  public  finds  it 
difficult  to  understand  the  reason  why  they  cannot  board 
a  plane  traveling  to  their  destination  with  seats  avail¬ 
able  but  not  for  sale. 

The  Board  itself  has  recognized.on  numerous  occasions, 
the  severity  of  so-called  “closed-door”  restrictions. 

10762  For  instance,  in  the  West  Coast  Case ,  6  C.A.B.  968, 
the  Board,  in  considering  a  similar  restriction  on 
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American’s  service  between  Los  Angeles  and  San  Diego, 
said : 

“A  restriction  which  would  prevent  American  from 
carrying  local  traffic  even  though  seats  were  available 
presents  practical  difficulties  and  is  neither  economical 
nor  desirable  from  a  public  relations  standpoint.  ;  We 
find  therefore  that  the  present  restriction  is  not  required 
by  the  public  convenience  and  necessity.” 

Again,  in  the  Las  Vegas-Los  Angeles  Restriction  Case, 
Docket  No.  5219  et  al.  (1953)  (Order  No.  E-7745),  the 
Board  modified  a  similar  “closed-door”  restriction  on  the 
operations  of  United  and  TWA.  In  this  connection,  it 
it  worthy  to  note  the  statement  of  the  then  Chairman 
Gurney  in  a  separate  opinion  quoted  in  part  as  follows: 

“I  agree  with  the  majority  that  the  ‘closed-door’  re¬ 
striction  presently  imposed  upon  United  and  TWA  is  too 
limiting  and  should  be  modified.  Restrictions  of  this  type, 
although  clearly  required  in  certain  situations,  should  be 
relaxed  as  promptly  as  possible  whenevertraffic  develop¬ 
ments  permit  it.”lc 

While  the  evidence  fails  to  reveal  a  need  for  the  com¬ 
plete  removal  of  the  restriction,  there  is  adequate  support 
for  a  modification  in  Eastern’s  operating  rights  at  Pitts¬ 
burgh.  This  modification  could  take  the  form  of  a  long- 
haul  restriction  permitting  Eastern  to  serve  Pittsburgh, 
on  the  one  hand,  and  Detroit,  Cleveland,  and  Akron/ 
Canton,  on  the  other,  on  flights  originating  or  terminating 
at  Roanoke,  Va.,  or  points  south  thereof.  This  type  of 
restriction  would  go  far  toward  eliminating  the  wasteful 
operation  of  empty  seats  and  improving  Eastern’s  public 
relations  with  respect  to  local  service  between  these 
points. 

10  See  also  Pan  American  Airways ,  Juneau-Ketchikan  Restric¬ 
tion,  9  C.A.B.  319  (1948),  and  Wichita  Falls-Dallas  Service  Case, 
Docket  No.  3094  et  al.  (1953)  (Order  No.  E-7596). 
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10763  The  amount  of  diversion  from  Northwest  would 
be  insignificant  in  view  of  the  degree  of  partici¬ 
pation  in  this  traffic  by  that  carrier.  Capital  would,  of 
course,  suffer  some  diversion.  However,  because  of  the 
long-haul  restriction,  any  revenues  lost  by  Capital  would 
be  minimized.  Capital’s  estimate  of  diversion  by  East¬ 
ern  is  based  upon  the  complete  removal  of  this  restric¬ 
tion  and  also  upon  an  application  by  Eastern  to  operate 
between  New  York  and  Chicago  via  various  interme¬ 
diate  points.  Eastern,  on  the  other  hand,  predicates  its 
estimate  of  diversion  upon  the  complete  removal  of  the 
restriction  rather  than  upon  a  modification  of  it.  Bureau 
Counsel  has  taken  the  amount  of  passenger-revenue  which 
Eastern  estimates  it  has  sacrificed  by  reason  of  its  ina¬ 
bility  to  fill  50  percent  of  the  empty  seats  and  has  dou¬ 
bled  the  amount  on  the  assumption  that  Eastern  would 
route  one  of  its  flights  now  operated  via.  Charleston  to 
the  Pittsburgh  operation,  which  would  double  the  avail¬ 
ability  of  seats  and  result  in  additional  revenues  to  East¬ 
ern  of  about  $21S,570.  This  estimate  appears  to  be  rea¬ 
sonable.  The  large  percentage  of  the  $218,570  in  addi¬ 
tional  revenues  accruing  to  Eastern  would,  more  than 
likely,  be  diverted  from  Capital.  However,  it  is  not  be¬ 
lieved  that  this  loss  of  revenue  would  substantially  affect 
Capital’s  operations,  particularly  in  view  of  the  rising 
volume  of  traffic  being  carried  over  the  various  segments. 

In  view  of  the  foregoing,  it  is  found  that  the  public 
convenience  and  necessity  require  that  Eastern’s  appli¬ 
cation  in  Docket  No.  6121  should  be  granted  insofar  as 
it  seeks  the  removal  of  the  “closed-door”  restriction  on 
its  Pittsburgh  operations  and  that  there  should  be  sub¬ 
stituted  therefore  a  long-haul  restriction  requiring  that 
flights  serving  Pittsburgh,  on  the  one  hand,  and  Akron/ 
Canton,  Cleveland,  and  Detroit,  on  the  other,  shall  origi¬ 
nate  or  terminate  at  Roanoke,  Va.,  or  points  south 
thereof. 
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10764  Detroit-Cleveland-Pittsburgli-Philadelphia,  Serv¬ 

ice.  American,  Capital,  TWA,  and  United  all  pro¬ 
pose  additional  services  between  these  cities.  At  the 
present  time  United  is  the  only  carrier  certificated  be¬ 
tween  Detroit  and  Philadelphia  and  between  Cleveland 
and  Philadelphia,  while  TWA  is  the  only  carrier  certifi¬ 
cated  between  Pittsburgh  and  Philadelphia.  The  route 
structures  of  the  several  applicants  would  enable  them 
to  provide  other  additional  services  such  as  Cleveland- 
Chicago,  Cleveland-New  York,  Pliiladelphia-Chicago,  Phil¬ 
adelphia-New  York,  etc.  There  is  being  considered  here, 
however,  the  primary  question  relating  to  the  need  for 
additional  service  between  Detroit,  Cleveland,  Pittsburgh, 
and  Philadelphia,  j 

United  has  two  proposals,  one  in  Docket  No.  5466  which 
requests  the  removal  of  that  carrier’s  long-haul  restric¬ 
tion  at  Detroit  and  which  would  result  in  unlimited  serv¬ 
ice  between  Detroit  and  Philadelphia,  and  an  application 
seeking  a  new  route  between  Detroit  and  Philadelphia  in 
Docket  No.  5237.  United,  however,  contends  that  the  new 
route  application  would  involve  a  number  of  disadvan¬ 
tages.  While  such  a  route  would  be  able  to  serve  the 
Detroit-Philadelphia  traffic  and  would  release  certain  units 
of  its  transcontinental  flights  now  operating  via  Phila¬ 
delphia  for  nonstop  operations  between  New  York  and 
Detroit,  it  would  not  benefit  the  passengers  served  by 
United  between  Detroit  and  points  west  thereof.  Sim¬ 
ilarly,  under  the  new  route  proposal  an  equipment  in¬ 
tegration  problem  would  also  arise  since,  if  the  restric¬ 
tion  were  continued  in  effect,  United  could  not  operate 
aircraft  originating  at  Philadelphia  beyond  Detroit 

10765  inasmuch  as  all  such  flights  must  now  originate  at 
New  York.  TWA’s  proposal  would  duplicate 

United’s  existing  service  between  both  Cleveland  and 
Philadelphia  and  between  Detroit  and  Philadelphia  as  well 
as  Northwest’s  and  Capital’s  present  service  between 
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Pittsburgh-Cleveland  and  Detroit.  Similarly,  Capital ’s 
proposal  would  parallel  TWA’s  service  between  Phila¬ 
delphia  and  Pittsburgh.  Favorable  action  on  American’s 
application  would  result  in  a  duplication  of  United’s  De- 
troit-Philadelphia  and  Cleveland-Philadelphia  services.  It 
may  be  noted  here  that  American  also  proposed  a  Pliila- 
delphia-Pittsburgh  service  in  Docket  No.  6115.  This  ap¬ 
plication,  however,  is  closely  aligned  to  American’s  Pitts¬ 
burgh  proposal  which  seeks  primarily  to  provide  a  sen- 
ice  between  Pittsburgh  and  points  in  the  Southwest.  Since 
it  has  been  previously  found  that  the  public  interest 
would  best  be  served  by  deferring  this  application  for 
simultaneous  consideration  in  the  Additional  Southwest- 
Northeast  Service  Case,  supra,  no  consideration  is  given 
at  this  time  to  that  small  portion  of  American’s  appli¬ 
cation  which  involves  only  a  Philadelphia-Pittsburgh 
sendee. 

'While  there  is  some  evidence  tending  to  show  that  ap¬ 
proval  of  one  or  more  of  these  applications  would  result 
in  a  few’  benefits  stemming  from  additional  competition 
in  the  various  markets  throughout  the  area,  there  is  a 
scarcity  of  evidence  to  support  a  claim  that  any  great 
amount  of  new’  one-carrier  service  would  result  that  would 
warrant  the  inauguration  of  competitive  schedules 
10766  over  these  route  segments.  Capital  would  pro¬ 
vide  some  new’  one-carrier  service  but  the  number 
of  passengers  to  be  benefited  are  scattered  through  some 
12  cities  and  are  not  of  sufficient  magnitude  to  lend  sup¬ 
port  for  a  competitive  service.  Neither  TWA  nor  United 
would  provide  any  new’  one-carrier  service  and  since 
American’s  operations,  as  indicated  earlier,  have  been 
suspended  at  Battle  Creek,  Jackson, and  Kalamazoo,  Mich¬ 
igan,  it  would  provide  new’  one-carrier  service  for  only 
an  insignificant  number  of  passengers  between  Philadel¬ 
phia  and  Springfield,  Mo.  Moreover,  the  service  now’  be¬ 
ing  rendered  by  the  existing  certificated  carriers  does  not 
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appear  to  be  inadequate  and  there  has  been  no  showing 
that  these  carriers  have  failed  to  meet  the  traffic  require¬ 
ments. 

Between  Philadelphia  and  Pittsburgh  in  July  1954, 
TWA  operated  a  total  of  118  nonstop  trips,  in  both  di¬ 
rections,  97  of  which  were  operated  with  Martin  404 
equipment  and  21  with  Constellation  aircraft  In  Janu¬ 
ary  1955,  a  usually  slack  period  involving  a  seasonal 
decline  in  traffic,  TWA  continued  to  operate  118  frequen¬ 
cies  in  both  directions  between  Philadelphia  and  Pitts¬ 
burgh,  112  of  which  wrere  nonstop  and  6  one-stop  sched¬ 
ules.  All  of  these  flights  were  also  operated  with  Martin 
and  Constellation  aircraft.  In  July  1954  and  January 
1955,  the  flights  scheduled  by  TWA  between  Pittsburgh 
and  Philadelphia  provided  4,639  seats  per  week  or  an 
indicated  annual  volume  of  241,228  seats.  It  is,  of 
course,  recognized  that  the  majority  of  these  seats  were 
more  than  likely  occupied  by  through  passengers  mov¬ 
ing  beyond  Pittsburgh  or  Philadelphia.  However, 
10767  there  is  nothing  in  the  record  to  show  that  the 
service  provided  by  TWA  has  not  been  adequate. 
An  exhibit  submitted  by  the  carrier  showed  that  in  Sep¬ 
tember  1952  it  operated  a  total  of  461  flights  between 
Pittsburgh  and  Philadelphia  in  both  directions  with  a 
seating  capacity  of  20,429.  Of  this  number  S,1S9  seats 
were  occupied  by  through  passengers.  Of  the  12,240  seats 
available  for  the  Pittsburgh-Philadelphia  passengers,  6,239 
were  occupied.  In  March  1953  a  similar  ratio  existed 
when  19,354  seats  were  provided  on  432  flights  in  both 
directions.  Of  the  seats  available  5,999  were  occupied 
by  through  passengers,  leaving  available  13,355  seats  for 
Pittsburgh-Philadelphia  traffic,  of  which  5,880  were  oc¬ 
cupied  by  local  passengers.  From  the  above  it  may  be 
seen  that  TWA’s  average  load  factor  on  these  flights  was 
in  the  neighborhood  of  about  70%. 
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With  respect  to  United’s  Detroit-Philadelphia  and 
Cleveland-Philadelphia  services,  that  carrier  submitted 
exhibits  which  tended  to  show  that  it  enjoyed  substantial 
load  factors  in  its  operations  over  these  segments.  In 
September  1952  it  operated  three  westbound  nonstops  at 
load  factors  of  93.3%,  84.6%,  and  76.4%,  or  an  average 
for  the  three  of  84.7%.  United’s  Philadelphia-Cleveland 
nonstops  during  the  same  period  achieved  an  average  load 
factor  of  69.9%.  However,  the  witness  sponsoring  these 
exhibits  did  point  out  that  in  March  and  September  1952 
United  did  not  have  it’s  full  complement  of  DC-6B  air¬ 
craft  in  operation  and  had  not  inaugurated  service 
1076S  with  its  Convair  equipment  and  that  any  load  fac¬ 
tor  data  extracted  from  those  exhibits  was  not 
representative  of  the  existing  situation.  Data  taken  from 
the  latest  traffic  surveys  reveal  that  between  Philadelphia 
and  Detroit  in  July  1954  and  in  January  1955,  United 
operated  a  total  of  70  and  56  nonstop  flights,  respectively 
per  week  in  both  directions.  A  total  of  3,724  seats  were 
scheduled  per  week  on  the  flights  operated  in  July  1954 
and  2,96S  seats  per  week  scheduled  on  those  flights  op¬ 
erated  in  January  1955. 

Between  Cleveland  and  Philadelphia,  United  scheduled 
a  total  of  75  flights  in  July  1954,  28  of  which  were  non¬ 
stop;  33,  one-stop;  and  14,  two-  or  more  stops;  while 
in  January  1955  United  scheduled  over  the  same  seg¬ 
ment  54  flights  in  both  directions,  41  of  -which  were 
nonstops,  12  of  which  involved  one  stop,  and  1  of  which 
involved  three  or  more  stops.  A  total  of  3,300  seats 
were  scheduled  between  Philadelphia  and  Cleveland  on 
the  flights  operated  in  July  1954  and  2,376  seats  sched¬ 
uled  on  the  flights  operated  by  United  in  January  1955. 

The  number  of  frequencies  and  seats  scheduled  by 
United  and  TWA  in  these  markets  appears  to  have  been 
fully  adequate  to  meet  the  traffic  requirements.  The 
latest  available  traffic  figures  show  that,  on  the  basis  of 
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the  September  1953  and  March  1954  surveys,  there  was 
an  indicated  annual  volume  of  51,493  passengers  between 
Detroit  and  Philadelphia,  35,265  between  Cleveland  and 
Philadelphia,  and  70,226  passengers  between  Philadel¬ 
phia  and  Pittsburgh. 

10769  In  view  of  the  foregoing,  it  is  found  that  com¬ 
petitive  service  between  Philadelphia,  on  the  one 

hand,  and  Pittsburgh,  Cleveland,  and  Detroit,  on  the  other, 
is  not  required  by  the  public  convenience  and  necessity. 
The  record  clearly  establishes  that  service  by  the  exist¬ 
ing  carriers  between  these  cities  is  adequate  and  that  any 
benefits  flowing  from  the  certification  of  additional  car¬ 
riers  would  be  negligible. 

Although  no  competitive  services  are  required,  the  evi¬ 
dence  does  show  that  United’s  existing  Detroit  restric¬ 
tion  could  be  modified  so  as  to  permit  greater  flexibility  of 
operations  between  Philadelphia  and  Detroit.  This:  traffic 
has  reached  substantial  numbers  and,  as  shown  before, 
there  is  an  indicated  total  of  about  51,000  passengers  an¬ 
nually  on  the  basis  of  the  most  recent  survey  figures. 
This  traffic  has  been  developed  through  United’s  own 
efforts  and  would  probably  be  the  subject  of  more  inten¬ 
sive  development  if  United  were  not  required  to  con¬ 
tinue  its  flights  on  from  Philadelphia  to  New  York  where 
the  load  factors  have  been  uneconomically  low.  Evi¬ 
dence  of  record  shows  that  in  the  period  between  June 
f  28,  1953,  and  July  25,  1953,  the  average  load  factor  on 

Detroit  flights  operating  over  the  Philadelphia-New  York 
segment  was  16.8%. 

It  appears  that  a  modification  of  this  restriction  so  as 
to  permit  United  to  operate  turn-around  schedules  between 
►  Detroit  and  Philadelphia  would  be  in  the  public  interest. 

Such  a  modification  would  permit  the  carrier  to  still  offer 
Philadelphia  access  on  its  transcontinental  sched- 

10770  ules  and,  in  addition,  would  enable  United  to  main¬ 
tain  adequate  frequencies  between  Detroit  and 


282 


Philadelphia  at  convenient  hours  as  the  needs  of  the  traf¬ 
fic  might  dictate.  The  granting  of  United’s  application 
for  a  new  route  between  these  cities  as  contemplated  in 
Docket  No.  5237  would  not  offer  the  same  benefits — as 
United  itself  recognizes — with  respect  to  transcontinental 
travel  over  United’s  routing  as  would  a  modification  of 
the  restriction  as  indicated  above. 

In  accordance  with  the  foregoing  it  is  found  that  ad¬ 
ditional  service  between  Detroit-Cleveland-Pittsburgh- 
Philadelphia  is  not  required  by  the  public  convenience  and 
necessity  except  that  the  public  interest  does  require  a 
modification  of  United’s  existing  Detroit  restriction  which 
would  authorize  that  carrier  to  operate  turnaround  flights 
between  Detroit  and  Philadelphia. 

Additional  Service  at  Cleveland.  At  the  time  the  hear¬ 
ing  vras  held  in  this  case,  United  was  the  only  carrier 
certificated  to  conduct  nonstop  services  between  Cleveland 
and  New  York,  although  Capital  was  and  had  been  for 
several  years  previously  operating  such  service  under 
an  exemption.  Subsequent  to  the  hearing  herein,  the 
Reopened  Milwaukee-Chicago-N  ew  York  Restriction  Case 
(Cleveland-New  York  Nonstop  Service ),  Docket  No.  1789 
et  ah,  was  decided  (April  23,  1954)  and  the  Board,  for 
reasons  outlined  in  this  decision,  certificated  Capital  to 
provide  nonstop  service  between  Cleveland  and  New  York 
and  deferred  for  contemporaneous  decision  in  the  instant 
case  the  applications  of  American,  Northwest,  and  TWA 
to  provide  similar  nonstop  service,  but  subject  to  a  long- 
haul  restriction. 

10771  In  view  of  Capital’s  certification  in  the  New  York- 
Cleveland  nonstop  market,  the  question  relating  to 
the  removal  or  modification  of  that  carrier’s  former  re¬ 
striction  is  rendered  moot.  In  the  present  case,  Ameri¬ 
can,  by  its  application  in  Docket  No.  1980,  and  TWA,  as 
part  of  its  application  in  Docket  No.  1756,  both  seek  to 
provide  additional  New  York-Cleveland  and  Cleveland- 
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Chicago  nonstop  service.  Both  of  these  carriers  now 
serve  Cleveland,  that  city  being  a  stub-end  on  TWA’s 
Route  No.  2  and  an  intermediate  point  on  the  Buffalo- 
St.  Louis  segment  of  American’s  Route  No.  7.  An  exhibit 
introduced  by  American  showed  that  that  carrier  would 
have  provided,  on  the  basis  of  the  March  1952  survey, 
first  one-carrier  services  to  a  total  of  226  passengers. 
However,  American’s  service  at  Battle  Creek,  Jackson, 
and  Kalamazoo  was  subsequently  suspended  as  noted 
earlier,  and  this  figure  must  be  reduced  to  171  passen¬ 
gers  who  would  be  provided  first  one-carrier  service. 
As  a  matter  of  fact,  none  of  these  passengers  would  be 
given  a  one-plane  service.  On  the  other  hand,  American 
would  provide  competitive  service  for  a  total  of  23,815 
passengers.  Practically  all  of  this  traffic  would  be  di¬ 
verted  from  the  existing  services  of  Capital  and  United. 

American  estimated  that  its  proposal  would  expose  to 
diversion  $2,026,741  of  Capital’s  revenues  and  $3,227,858 
of  United’s.  Assuming  that  American  participated  in 
only  one-third  of  this  business,  it  would  divert  in  excess 
of  $1,500,000  in  revenues  from  both  Capital  and  United, 
with  few  if  any  benefits  flowing  to  the  public. 
10772  TWA  pitches  much  of  its  argument  in  support  of 
its  proposal  here  on  the  need  for  strengthening  its 
operations  between  Cleveland,  on  the  one  hand,  and  cities 
it  served  west  of  Chicago,  on  the  other.  It  submitted 
considerable  evidence  tending  to  support  its  argument 
that  it  has  been  unable  to  provide  Cleveland  with  adequate 
transcontinental  service  without  the  support  of  New  York 
and  Chicago  traffic.  Because  of  this  fact,  it  has  been 
unable  to  place  in  service  at  Cleveland  its  larger-type 
equipment  which  is  more  suitable  for  transcontinental 
operations.  Instead,  TWA  has  relied  on  Cleveland  pas¬ 
sengers  connecting  with  its  service  at  Chicago  for  trans¬ 
portation  to  the  West  Coast.  Between  Cleveland  and 
New  York  in  1952  there  were  some  123,000  passengers, 
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and  between  Cleveland  and  Chicago,  about  95,000  pas¬ 
sengers.  TWA  estimates  that  it  would  divert  only  10% 
of  the  Cleveland-New  York  traffic  and  about  15%  of  the 
Cleveland-Chicago  traffic.  Even  with  a  long-haul  restric¬ 
tion,  which  TWA  indicated  it  would  accept,  tills  estimate 
of  diversion  of  the  traffic  now  carried  by  Capital  and 
United  appears  low.  While  TWA  maintains  that  it  would 
generate  new  coach  traffic  in  substantial  numbers,  it  does 
not  anticipate  that  it  will  generate  any  new  regular-fare 
traffic.  Even  if  TWA  were  to  emphasize  coach  service 
in  preference  to  regular-fare  service,  it  is  more  than 
likely  that  it  would  divert  substantially  more  traffic  than 
the  10%  and  15%  estimated  for  the  New  York-Cleveland 
and  Chicago-Cleveland  markets,  respectively.  If  the  traf¬ 
fic  demands  required,  there  would  be  nothing  to 
10773  preclude  TWA  from  inaugurating  as  many  regular- 
fare  schedules  over  these  route  segments  in  con¬ 
nection  with  its  transcontinental  service  as  could  be 
operated  economically. 

There  is  not  much  doubt  but  that  TWA  would  benefit 
to  a  greater  degree  than  would  American  if  its  stub-end 
operation  at  Cleveland  were  connected  to  such  high  traf¬ 
fic-generating  points  as  Chicago  and  New  York.  On  the 
other  hand,  the  price  of  these  benefits  would  be  the  diver¬ 
sion  of  substantial  volumes  of  traffic  now  hauled  by  the 
existing  carriers  which  the  record  shows  are  presently 
rendering  adequate  service. 

The  September  1953  and  March  1954  traffic  surveys 
show  that  there  were  173,238  and  111,241  passengers  trav¬ 
eling  via  a  single  carrier  between  Cleveland  and  New 
York  and  between  Cleveland  and  Chicago,  respectively. 
In  the  September  1953  and  March  1954  surveys,  between 
Cleveland  and  Chicago,  Capital  carried  a  total  of  1,981 
passengers  or  an  indicated  annual  volume  of  25,753  pas¬ 
sengers.  In  the  same  periods  between  New  York  and 
Cleveland,  Capital  carried  4,165  passengers,  or  an  annual 
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volume  in  excess  of  54,000.  In  July  1954  Capital  sched¬ 
uled  102  flights  between  Cleveland  and  New  York,  63  of 
which  were  nonstop  services  and  32  one-stop  services,  the 
remainder  involving  three  or  more  stops.  Between  Cleve¬ 
land  and  Chicago  in  the  same  period,  Capital  scheduled 
169  flights,  38  of  which  were  nonstops  and  61  of  which 
involved  one  stop,  the  remaining  70  being  three  or  more 
stops.  On  these  flights,  Capital  scheduled  between  New 
York  and  Cleveland  a  total  of  5,230  seats  per  week 
10774  in  July  1954.  Similarly,  in  January  1955  Capital 
operated  95  schedules  between  New  York  and  Cleve¬ 
land,  54  of  which  were  nonstop,  and  between  Cleveland 
and  Chicago  it  operated  163  flights,  13  of  which  were 
nonstop  and  75  one-stop  services,  the  remaining  number 
requiring  two  or  more  stops.  On  these  flights  in  this  same 
period,  Capital  operated  between  New  York  and  Cleve¬ 
land  a  total  of  4,848  seats  per  week  and  8,213  seats 
between  Cleveland  and  Chicago.  In  view  of  the  fact  that 
Capital’s  eastern  terminal  on  these  flights  is  New  York 
and  its  western  terminal  is  Chicago,  it  is  obvious  that 
Capital  has  provided  a  fully  adequate  quantum  of  serv¬ 
ice  for  the  volume  of  traffic. 

United,  due  partially  to  the  fact  that  these  segments 
constitute  parts  of  its  transcontinental  operation,  sched¬ 
uled  an  even  greater  number  of  flights.  In  July  1954, 
United  operated  228  New  York-Cleveland  flights,  119  of 
which  were  nonstops,  and  245  Cleveland-Chicago  flights, 
of  which  170  were  nonstops.  In  January  1955  between 
New  York  and  Cleveland,  United  operated  a  total  of  178 
flights,  96  of  which  were  nonstops,  and  between  Cleveland 
and  Chicago  this  carrier  operated  197  flights,  of  which 
130  were  nonstop.  In  July  1954,  United  scheduled  11,256 
and  10,704  seats  per  week  between  Cleveland  and  Chicago 
and  between  New*  York  and  Cleveland,  respectively.  In 
January  1955,  United  scheduled  9,354  and  9,204  seats  per 
week  between  Chicago  and  Cleveland  and  New  York  and 
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Cleveland,  respectively.  Even  making  allowances  for  the 
fact  that  a  substantial  percentage  of  these  seats  were 
occupied  by  through-passengers  (which  is  not  the 

10775  case  with  respect  to  much  of  Capital’s  service)  it 
is  immediately  apparent  that  the  services  rendered 

by  both  Capital  and  United  have  been  substantial  and 
completely  adequate  to  meet  all  of  the  traffic  requirements. 

In  view  of  the  fact  that  relatively  few  benefits  would 
flow  to  the  public  as  a  result  of  the  certification  of  ad¬ 
ditional  carriers  over  these  segments  and  that  the  major 
result  would  be  merely  the  diversion  of  revenues  from 
carriers  now  rendering  fully  adequate  service,  it  is  found 
that  the  public  convenience  and  necessity  do  not  require 
the  authorization  of  additional  services  as  proposed  by 
American  and  TWA  in  the  Cleveland  market. 

Detroit-New  York  Service. — Several  applicants  propose 
operations  over  this  segment  which  involve  certain  im¬ 
provements  in  the  existing  service  either  by  the  lifting 
of  present  restrictions  or  by  authorizing  new  routes,  or 
both.  As  noted  earlier,  American  is  the  onlv  unrestricted 
carrier  serving  New  York-Detroit.  United  and  North¬ 
west  also  serve  this  segment,  but  operate  under  long-haul 
restrictions.  Capital’s  authority  requires  that  it  make  at 
least  one  intermediate  stop  between  New  York  and  De¬ 
troit  and  requires,  in  addition,  that  all  schedules  must 
originate  or  terminate  at  a  point  west  of  Detroit.  There 
is  considered  here,  in  addition  to  the  question  relating 
to  the  removal  of  restrictions,  Capital’s  and  United’s  pro¬ 
posals  to  serve  Buffalo,  Rochester,  and  Syracuse  as  in¬ 
termediate  points  between  Detroit  and  New  York.  The 
latter  proposals  will  be  considered  first. 

10776  American  occupies  a  dominant  position  with  re¬ 
spect  to  traffic  moving  over  the  intermediate  cities 

proposed  for  additional  service.  The  New  York-Buff alo 
(including  Niagara  Falls)  segment  is  the  largest  domestic 
market  without  competitive  service.  Of  the  major  inter- 
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mediate  segments  between  New  York  and  Chicago,  this 
market  ranks  fourth.  The  New  York-Buffalo  segment 
generated  161,330  passengers  per  year  on  the  basis  of  the 
September  1953  and  March  1954  surveys.  This  volume 
of  traffic  was  greater  than  that  between  New  York-Cleve- 
land,  which  had  an  indicated  total  of  153,238  passengers 
per  year,  although  the  latter  market  is  served  by  two 
competitive  carriers.  The  New  York-Svracuse  market 
also  ranked  well  in  the  forefront  in  the  number  of  pas¬ 
sengers  generated  over  the  various  route  segments  in  this 
area.  On  the  basis  of  the  same  surveys  as  indicated 
above,  the  New  York-Syracuse  segment  generated  106,145 
passengers,  which  was  substantially  greater  than  the  Pitts- 
burgh-Chicago  market  where  there  are  two  certificated 
carriers  and  which  generated  only  64,441  passengers. 
Even  the  smaller  New  York-Rochester  market  accounted, 
for  84,656  passengers  and  was  substantially  higher  than 
the  Pittsburgh-Cliicago  market. 


Such  a  large  volume  of  traffic  would  not,  in  and  of  it¬ 
self,  warrant  the  certification  of  additional  services.  This 
is  particularly  true  since  American  has  provided  a,  sub¬ 
stantial  number  of  schedules  to  accommodate  the  traffic 
moving  over  these  route  segments.  In  July  1954,  Ameri¬ 
can  provided  277  flights  in  both  directions  between  New 
York  and  Buffalo,  of  which  147  were  nonstops. 
10777  On  these  flights,  10,862  seats  were  scheduled.  In 
January  1955,  American  increased  its  frequencies 
between  these  cities  and  operated  295  flights  in  both  di¬ 
rections,  162  of  which  were  nonstops,  and  on  which  11,546 
seats  were  scheduled.  Between  New  York  and  Syracuse, 
American  scheduled,  in  July  1954  and  January  1955,  143 
and  144  flights,  respectively.  On  these  flights,  American 
scheduled  5,434  and  5,472  seats,  respectively.  Similar 
service  was  made  available  between  New  York  and 
Rochester  where  American,  in  July  1954  and  January  1955, 
operated  137  and  153  flights,  respectively,  on  which  there 
were  scheduled  5,206  and  5,814  seats,  respectively. 
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Despite  this  large  volume  of  service,  the  record  dis¬ 
closes  that  there  is  still  room  for  improvement-  While 
neither  the  cities  of  Rochester  nor  Syracuse  registered 
any  complaint  with  respect  to  American’s  service,  the 
representatives  of  Buffalo  strongly  urged  that  the  Board 
authorize  a  competing  transcontinental  service  which 
would  provide  the  city  with  competitive  air  service  from 
Buffalo  to  Chicago  and  a  one-carrier  service  from  Buffalo 
to  cities  on  the  West  Coast.  Substantial  evidence  was 
submitted  tending  to  show  that  numerous  complaints  had 
been  filed  with  the  Buffalo  Chamber  of  Commerce  relat¬ 
ing  to  the  inability  to  secure  space  on  air  carriers  serv¬ 
ing  the  city.  The  majority  of  these  complaints  appeared 
to  be  with  respect  to  the  New  York-Buffalo  service  and, 
in  a  small  degree,  with  respect  to  the  service  between 
Buffalo  and  points  on  the  West  Coast.  In  addition,  rep¬ 
resentatives  of  such  cities  in  Michigan  as  Flint, 
10778  Grand  Rapids,  Lansing,  and  Muskegon  all  sub¬ 
mitted  evidence  tending  to  show  the  substantial 
community  of  interest  between  these  cities,  on  the  one 
hand,  and  Buffalo,  Rochester,  and  Syracuse,  on  the  other, 
and  the  need  for  one-carrier  service  between  these  cities. 

Exhibits  submitted  by  Capital  and  United  disclose  that, 
on  the  basis  of  the  March  1952  traffic  figures,  the  former 
would  have  accorded  first  one-carrier  service  to  1,484  pas¬ 
sengers,  or  nearly  50  passengers  a  day,  while  United 
would  have  provided  first  one-carrier  service  to  1,277 
passengers,  or  about  43  passengers  a  day.  In  the  case 
of  Capital,  it  would  have  also  provided  a  first  competi¬ 
tive  service  to  24,612  passengers,  while  United  would  have 
provided  27,371  passengers  with  a  first  competitive  serv¬ 
ice.  It  may  be  pointed  out  here,  however,  that  the  dif¬ 
ference  in  the  amount  of  additional  service  that  would 
be  rendered  by  United  over  Capital  is  accounted  for  by 
the  fact  that  United  also  proposes  a  Buffalo-Cleveland 
service.  The  latter  route  segment  generated  only  1,071 
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passengers  during  the  September  1953  and  March  1954 
surveys  and  is  clearly  not  sufficiently  strong  to  justify 
competition.  While  favorable  action  on  United’s  appli¬ 
cation  would  enable  that  carrier  to  render  a  certain 
amount  of  new  one-carrier  service  and  a  substantial 
amount  of  competitive  service,  the  large  bulk  of  the  traf¬ 
fic  to  be  benefited  is  that  which  would  move  between  the 
intermediate  cities  proposed  for  new  service,  on  the  one 
hand,  and  such  cities  as  New  York,  Chicago ,  and 
10779  Detroit,  on  the  other.  United  would,  of  course,  be 
in  a  position  to  render  an  additional  service  be¬ 
tween  Buffalo,  Rochester,  and  Syracuse  and  the  cities 
it  serves  on  the  West  Coast.  However,  the  record  fails 
to  support  a  need  for  an  additional  carrier  between  these 
points.  American  is  presently  providing  service  in  suf¬ 
ficient  quantity  to  meet  the  needs  of  the  large  majority 
of  the  traffic  moving  between  these  cities. 


As  an  intervener,  Mohawk  Airlines  took  no  position 
with  respect  to  the  need  for  nonstop  service  between 
New  York  and  Buffalo,  but  did  oppose  any  additional 
service  between  New  York  and  Rochester  and  New  York 
and  Syracuse.  Its  best  service  over  the  latter  segment 
is  a  one-stop  circuitous  routing  via  Utica,  and  its  best 
service  between  New  York  and  Rochester  requires  two 
stops.  It  does  not  appear  that  the  certification  of  an 
additional  carrier  would  have  any  harmful  effects  upon 
Mohawk.  This  is  reflected  by  the  fact  that  in  January 
1955  Mohawk  carried  only  six  passengers  in  both  direc¬ 
tions  between  New  York  and  Syracuse  and  14  passengers 
between  New  York  and  Rochester. 


There  is  no  doubt  that  the  certification  of  either 
Capital  or  United  in  these  markets  would  divert  some 
traffic  from  American.  As  between  Capital  and  United, 
however,  it  is  obvious  that  United,  being  a  transconti¬ 
nental  carrier  in  direct  competition  with  American,  would 
divert  the  greater  amount.  American  has  calculated  that 
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it  would  lose  $4,250,000  per  year  in  revenues  if  United 
were  certificated  in  the  Buffalo-Syracuse-Rochester 

10750  markets,  and  that  Capital  would  divert  about 
$3,247,000  from  American’s  revenues  if  that  car¬ 
rier  were  certificated.  In  view  of  American’s  entrenched 
position  in  the  markets  in  question,  it  is  doubtful  that 
either  Capital  or  United  would  be  able  to  divert  an 
amount  approaching  that  estimated  by  American.  It  is, 
however,  clear  that  Capital  would  be  in  position  to  ren¬ 
der  all  of  the  additional  service  required  by  these  cities 
just  as  well  as  would  United,  and  that  its  certification 
would  have  less  harmful  diversionary  effects  on  Ameri¬ 
can’s  operations. 

As  part  of  Colonial’s  application  in  Docket  No.  1990, 
this  carrier  also  suggested  the  possibility  of  terminat¬ 
ing  the  westward  extension  of  its  proposal  at  Buffalo 
instead  of  at  Chicago  and  submitted  data  indicating  what 
the  operating  results  would  be  under  such  a  curtailed 
grant.  However,  it  is  apparent  that  Colonial  could  not 
render  the  same  quantity  of  service,  particularly  with 
respect  to  traffic  moving  between  Buffalo  and  the  pre¬ 
viously  mentioned  cities  in  Michigan.  As  indicated,  the 
justification  for  the  Capital  proposal  does  not  rest  so 
much  on  the  service  it  will  render  between  New  York, 
Syracuse,  Rochester,  and  Buffalo  as  it  does  on  the  serv¬ 
ice  it  will  provide  to  and  from  this  area,  on  the  one  hand, 
and  to  and  from  the  cities  served  bv  it  in  the  Michigan 
area,  on  the  other. 

On  the  basis  of  the  foregoing,  it  is  found  that  the 
public  convenience  and  necessity  require  an  additional 
service  between  New  York  and  Detroit  via  Svracuse, 
Rochester,  and  Buffalo,  and  that  the  public  interest  would 
be  best  served  by  the  selection  of  Capital  to  operate  the 
said  service. 

10751  As  noted  before,  both  Northwest  and  United  seek 
the  removal  of  their  long-haul  restrictions  with  re- 


spect  to  service  between  Detroit  and  New  York,  while 
Capital  urges  the  removal  of  its  long-haul  restriction  be¬ 
tween  those  two  cities  and,  in  addition,  the  removal  of 
the  restriction  which  requires  that  all  flights  operated 
between  Detroit  and  New  York  shall  .make  one  interme¬ 
diate  stop.  With  respect  to  United’s  application,  the 
question  relating  to  the  removal  of  the  Detroit  restric¬ 
tion  and  its  effect  on  United’s  Detroit-Philadelphia  op¬ 
erations  was  previously  discussed  and  the  conclusion  was 
reached  that  United’s  restriction  should  be  modified  to 
permit  turnaround  service  between  Detroit  and  Philadel¬ 
phia.  The  discussion  here  relates  to  whether  the  public 
would  be  benefited  by  the  removal  of  United’s  restriction 
with  respect  to  operations  between  Detroit  and  New 
York.  It  is  clear  from  the  Board’s  opinion  in  the  Chi- 
cago-Milwaukee-New  York  Service  Case ,  supra,  that  the 
primary  purpose  for  certificating  United  into  Detroit  was 
to  enable  that  carrier  to  provide  direct  service  between 
that  city  and  points  west  of  Chicago  on  United’s  system. 
This  restriction  has  undoubtedly  had  a  limiting  effect  on 
the  volume  of  service  that  United  could  render  at  De¬ 
troit,  which  was  exactly  as  was  intended  by  the  Board. 

The  removal  of  this  restriction  would  no  doubt  enable 
United  to  participate  to  a  much  greater  extent  in  the 
Chicago-Detroit  and  Detroit-New  York  traffic.  However, 
with  respect  to  the  traffic  over  the  latter  route  segment, 
United  has  not  utilized  its  nonstop  privileges  but 
10782  has  chosen  to  develop  (which  it  has  done  to  a 
creditable  extent)  traffic  between  Detroit  and  Phil¬ 
adelphia.  The  development  of  this  traffic  has  clearly  been 
at  the  expense  of  United’s  participation  in  the  Detroit- 
New  York  traffic,  as  may  be  seen  from  the  fact  that  in 
the  September  1953  and  March  1954  surveys  United  car¬ 
ried  3,798  Philadelphia-Detroit  passengers,  whereas  in 
the  much  larger  Detroit-New  York  market  it  carried  only 
909  passengers.  In  view  of  the  finding  made  earlier 
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herein  which  would  permit  United  to  operate  turnaround 
service  between  Detroit  and  Philadelphia,  United  will  now 
have  the  advantage,  if  it  so  chooses,  of  routing  its  De¬ 
troit  flights  nonstop  to  New  York  and  vice  versa.  This 
should  permit  United  to  enjoy  a  greater  participation  in 
traffic  moving  over  that  route  segment,  although  it  will 
not  permit  unlimited  service. 

Although  the  traffic  between  New  York  and  Detroit  has 
increased  substantially,  schedules  have  likewise  been  in¬ 
creased,  as  is  indicated  in  the  attached  appendices.  It 
is  this  traffic  that  United  would  participate  in  to  the 
greatest  extent.  Traffic  between  Detroit  and  points  west 
of  Chicago  which  United  would  benefit  has  been  substan¬ 
tially  less  than  the  traffic  moving  between  Detroit  and 
points  in  the  New  York-Chicago  area.  In  the  September 
1953  and  March  1954  surveys,  United  carried  a  total  of 
2,140  Detroit  passengers  to  major  points  on  its  system 
west  of  Chicago.  This  figure  is  made  up  of  traffic  mov¬ 
ing  between  Detroit  and  Denver  356  passengers;  Des 

Moines,  161;  Los  Angeles,  449;  Omaha,  249;  San 
10783  Diego,  84;  San  Francisco,  671;  and  Seattle,  170. 

On  the  other  hand,  between  Detroit  and  Philadel¬ 
phia  alone,  United  carried  3,798  passengers. 

The  removal  of  United’s  restriction  would  have  a  very 
substantial  adverse  impact  on  the  sendee  now  being  ren¬ 
dered  by  American  and,  in  view  of  other  findings  made 
herein  relating  to  a  refinement  of  the  existing  routes 
within  this  area,  it  is  clearly  not  required  by  the  public 
convenience  and  necessity. 

Northwest’s  application  suffers  from  many  of  the  in¬ 
firmities  that  are  inherent  in  United’s  proposal  -with 
respect  to  the  lifting  of  the  long-haul  restriction  on  its 
Detroit  operations.  The  only  benefits  that  would  flow 
from  the  lifting  of  this  restriction  would  be  to  permit 
so-called  greater  flexibility  in  Northwest’s  operations  be- 
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tween  Detroit  and  New  York,  which  simply  means  that 
Northwest  would  be  able  to  operate  turnarounds  in  that 
market  and  achieve  a  greater  penetration  of  the  traffic. 
Despite  its  restriction,  Northwest  is  already  a  fairly  sub¬ 
stantial  participant  in  this  market,  having  carried  in  the 
September  1953  and  March  1954  surveys  some  3,200  pas¬ 
sengers  between  New  York  and  Detroit,  or  nearly  30% 
of  the  11,589  passengers  carried  by  American.  That  the 
double  restrictions  on  Capital  have  worked  a  greater 
hardship  on  that  carrier  may  be  seen  from  the  fact  that 
in  the  same  survey  periods,  Capital  carried  1,024  Detroit- 
New  York  passengers,  or  less  than  10%  of  American’s 
unrestricted  participation  in  that  market  and  less  than 
one-third  of  Northwest’s  restricted  participation.  It  is 
clear  from  the  record  that  traffic  moving  over  Cap- 
10784  ital’s  system  within  this  area  represents  the  greater 
part  of  Capital’s  revenues.  If  Northwest’s  Detroit 
resriction  were  to  be  removed  and  Capital  was  compelled 
to  continue  to  labor  under  the  double  restriction  as  now 
existing,  the  harmful  effects  on  Capital  would  be  sub¬ 
stantial. 

The  restrictions  on  Capital’s  service  were  imposed  to 
preclude  unlimited  competitive  service  between  Detroit 
and  New  York.  However,  with  the  tremendous  traffic  in¬ 
creases  experienced  in  this  market,  there  would  appear 
to  be  no  sound  reason  for  limiting  Capital’s  participation 
therein.  In  September  1952,  American  experienced  an 
average  passenger  load  factor  of  81.1%  on  its  New  York- 
Detroit  nonstop  flights  and  on  certain  of  these  flights 
the  load  factors  exceeded  90%.  In  a  rebuttal  exhibit, 
American  submitted  data  tending  to  show  that  its  load 
factors  for  September  1953  on  these  nonstop  flights  had 
declined  to  an  average  of  72.1%.  However,  a  number  of 
these  flights  showed  load  factors  ranging  from  81%  up 
to  95%.  There  is  little  doubt  but  that  this  route  seg¬ 
ment  could  economically  support  a  competitive  unre- 
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stricted  service.  The  selection  of  Capital  as  against 
United  or  Northwest  would  appear  to  be  more  in  the 
public  interest. 

Under  Capital’s  proposed  schedules  it  will  be  in  posi¬ 
tion  to  offer  a  number  of  cities  in  Michigan,  such  as 
Flint,  Saginaw,  Lansing,  Grand  Rapids,  and  Muskegon, 
a  more  desirable  service  to  and  from  New  York  than  is 
now  possible.  As  noted  earlier  in  connection  with  the 
discussion  relating  to  service  between  the  last-named  cities 
and  Buffalo,  Rochester,  and  Syracuse,  representatives  of 
the  former  cities  testified  as  to  the  need  for  such  direct 
service.  While  these  cities  are  not  as  large  as 
107S5  some  of  the  other  major  points  within  the  area, 
they  nevertheless  generate  a  substantial  amount  of 
traffic,  particularly  to  New  York.  In  the  year  ended 
June  30,  1953,  Capital  hauled  a  total  of  21,658  passen¬ 
gers  between  New  York,  on  the  one  hand,  and  Flint, 
Saginaw/Bav  City,  Lansing,  Grand  Rapids,  and  Muske¬ 
gon,  on  the  other.  The  record  shows  that  a  routing 
between  these  cities  and  New  York  via  the  Detroit  gate¬ 
way,  as  against  a  routing  via  Cleveland,  would  save  from 
25  to  30  minutes  in  traveling  time,  which  must  be  viewed 
as  considerable  in  view  of  the  length  of  haul  involved 
and  the  speed  of  present-day  equipment. 

American,  Northwest,  and  United  would  suffer  some 
diversion  by  reason  of  the  lifting  of  these  restrictions. 
The  major  part  of  any  revenues  diverted,  however,  would 
be  from  American  and  it  does  not  appear  that  any  rev¬ 
enues  lost  to  Capital  by  the  lifting  of  these  restrictions 
would  seriously  affect  American’s  economic  position. 

In  view  of  the  foregoing,  it  is  found  that  the  public 
convenience  and  necessity  require  the  certification  of  an 
additional  unrestricted  carrier  between  New  York  and 
Detroit  and  that  Capital  should  be  selected  to  operate  this 
service  by  the  lifting  of  its  existing  long-haul  restriction 
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and  its  one-stop  restriction  on  service  on  flights  serving 
those  cities. 

New  York-Chicago  Service .  Aside  from  Colonial,  East¬ 
ern,  National,  and  North  American,  which  are  seeking 
to  provide  a  New  York-Chicago  service  via  most  of  the 
major  intermediate  points,  and  which  proposals  are 
10786  discussed  later  herein,  there  are  several  additional 
applications  which  also  involve  New  York-Chicago 
service.  Capital  seeks  the  removal  of  its  two-stop  restric¬ 
tion  on  flights  between  New  York  and  Chicago,  and  North¬ 
west  has  two  proposals,  one  of  which  seeks  to  have  Chi¬ 
cago  made  an  intermediate  point  on  that  carrier’s  Route 
No.  3  between  Milwaukee  and  Detroit  so  as  to  provide 
a  New  York-Detroit-Chicago  service,  and  another  proposal 
which  requests  authority  to  operate  similar  service,  but 
only  on  through  flights  operating  between  New  York  and 
Seattle.  In  addition  TWA,  as  part  of  its  proposal  in 
Docket  No.  1756,  seeks  to  have  Detroit  named  as  an  in¬ 
termediate  point  on  its  Route  No.  2  so  as  to  provide  a 
Chicago-Detroit-New  York  service. 

The  Chicago-New  York  route  is  by  far  the  largest  mar¬ 
ket  in  this  area.  As  set  out  before,  there  is  an  indicated 
traffic  volume,  on  the  basis  of  the  latest  available  traffic 
surveys,  in  excess  of  half  a  million  passengers  per  year 
which  moved  via  a  one-carrier  service.  New  York-De- 
troit  and  Detroit-Chicago  rank  second  and  third,  with 
about  221,000  and  209,000  single-carrier  passengers,  re¬ 
spectively.  The  wide  variety  of  schedules  and  numbers 
of  seats  operated  have  been  shown  previously  and  need 
not  be  repeated.  There  is  little  doubt  but  that  the  serv¬ 
ice  being  rendered  by  the  existing  carriers  is  adequate. 
However,  the  adequacy  of  the  existing  services  should 
not  operate  as  a  block  to  further  refinement  in  the  route 
traffic  pattern  of  other  carriers  or  bar  such  carriers  from 
participating  in  the  tremendous  growth  of  this 
traffic. 


107S7  Capital  is  presently  certificated  between  New 
York  and  Chicago,  but  because  of  its  two-stop  re¬ 
striction,  its  participation  in  this  market  has  been  ex¬ 
tremely  limited  compared  with  the  participation  of  Amer¬ 
ican,  United,  and  TWA,  which  are  unrestricted.  Ameri¬ 
can  is  the  dominant  carrier  in  this  market,  having  hauled 
20,373  passengers  as  reflected  by  the  September  1953  and 
March  1954  surveys.  TWA,  in  the  same  period,  hauled 
10,099  passengers,  while  United  carried  10,812  passengers. 
Capital  was  a  poor  fourth,  carrying  only  322  passengers. 

There  is  little  doubt  but  that  the  two-stop  restriction 
has  prevented  Capital  from  participating  to  a  greater 
extent  in  this  traffic.  This  may  be  seen  from  the  fact  that 
when  Capital  was  operating  a  New  York-Chicago  one-stop 
service  by  Board  exemption  in  the  latter  part  of  194S 
until  the  early  part  of  1950,  its  participation  in  the 
New  York-Chicago  traffic  was  substantial,  considering 
the  fact  that  it  did  not  have  nonstop  authority.  The 
March  1949  survey  shows  that  Capital  carried  3,330  pas¬ 
sengers  out  of  21,450,  or  about  15.4%  of  the  total,  and 
in  September  1949  it  carried  2,355  passengers  out  of 
26,301,  or  about  9%  of  the  total.  These  one-stop  opera¬ 
tions  were  in  competition  with  nonstop  services  of  Ameri¬ 
can,  TWA,  and  United.  It  appears  somewhat  anomalous 
that  while  Capital  may  operate  nonstop  between  New 
York  and  Cleveland  and  between  Cleveland  and  Chicago, 
it  must  make  an  additional  stop  if  it  is  operating  a  New 

York-Chicago  service.  While  such  a  restriction  mav  have 
^  • 

had  some  salutary  effect  at  the  time  it  was  imposed,  it 
does  not  appear  that  with  the  tremendous  expan- 
1078S  sion  of  the  traffic  between  New  York  and  Chicago 
there  exists  any  present  need  for  continuing  such 
a  restriction.  To  continue  to  maintain  this  restriction 
services  only  to  inconvenience  the  New  York-Chicago  pas¬ 
sengers  Capital  is  now  carrying  and  to  bar  the  full  utili¬ 
zation  of  high-speed,  long-range  aircraft  employed  by 
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Capital  as  well  as  nearly  all  of  the  certificated  carriers 
except  those  operating  in  the  limited  local  service  field. 

Bureau  Counsel  has  recommended  that  Capital’s  re¬ 
striction  be  modified  so  as  to  permit  a  one-stop  operation 
on  the  apparent  ground  that  Capital  would  be  unable  to 
compete  with  the  nonstop  operations  of  the  large  trans¬ 
continental  carriers  which  have  the  benefit  of  so-called 
back-up  traffic.  A  one-stop  operation,  however,  vrould  be 
only  half  a  cure  for  Capital’s  present  inability  to  com¬ 
pete  in  this  market.  Moreover,  from  the  evidence  of  rec¬ 
ord  it  appears  that  Capital  has  been  able,  on  other  route 
segments  within  this  area,  to  demonstrate  sufficient  traffic¬ 
generating  ability  to  compete  satisfactorily  with  the  trans¬ 
continental  carriers  if  given  an  equal  opportunity. 

While  Capital  will  divert  some  traffic  from  American, 
TWA,  and  United,  it  is  believed  that  the  advantages 
accruing  to  the  public  by  the  removal  of  the  two-stop  re¬ 
striction  outweigh  any  adverse  effect  upon  those  carriers. 
Accordingly,  it  is  found  that  the  public  convenience  and 
necessity  require  the  elimination  of  the  two  stop  restric¬ 
tion  on  Capital’s  New  York-Chicago  service. 

10789  Northwest  premised  a  substantial  part  of  its  pro¬ 
posals  to  operate  between  Chicago,  Detroit,  and 
New  York  on  the  assumption  that  approval  of  either 
one  would  help  eliminate  many  of  the  difficulties  it  has 
experienced  in  the  past  in  routing  traffic  from  points  on 
its  system  west  of  Chicago  to  cities  east  thereof.  North¬ 
west  is  the  only  transcontinental  carrier  which  must  op¬ 
erate  its  through-services  without  the  support  of  the  very 
substantial  volume  of  traffic  at  Chicago.  The  addition  of 

this  citv  on  its  transcontinental  route  would  obviouslv 

•• 

aid  Northwest  in  achieving  higher  load  factors.  This  is 
particular  true  with  respect  to  that  area  between  Chicago 
and  the  West  Coast  (excluding  the  Twin  Cities  and  Mil¬ 
waukee)  where  the  population  density  is  extremely  light. 
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Northwest  submitted  an  exhibit  showing  that  nearly 
20,000  of  its  interline  passengers  during  the  year  ended 
June  30,  1953,  originated  at  or  were  destined  to  New 
York,  and  that  if  it  could  have  carried  these  passengers 
the  entire  distance  Northwest  would  have  enjoyed  addi¬ 
tional  revenues  amounting  to  about  $784,000.  In  addition, 
Northwest  had  some  4,000  interline  passengers  originat¬ 
ing  or  terminating  at  Detroit,  which  would  have  resulted 
in  revenues  to  Northwest  of  over  $50,000  had  that  car¬ 
rier  been  in  position  to  transport  these  passengers  to  and 
from  Detroit.  There  is  little  doubt  but  that  the  addi¬ 
tion  of  these  revenues  to  Northwest  would  serve  to  sub¬ 
stantially  strengthen  that  carrier’s  economic  position  in 
the  industry. 

10790  Northwest  also  submitted  an  exhibit  illustrat¬ 
ing  the  difficulty  it  has  experienced  in  obtaining 
seats  between  Chicago  and  New  York  on  selected  flights 
of  American,  United,  and  TWA.  This  survey  was  con¬ 
ducted  between  May  and  September  1953  and,  out  of 
1,509  flights  checked,  488,  or  32.3  percent  of  the  total, 
had  no  seats  available.  Another  exhibit  submitted  by 
Northwest  shows  that  between  June  1952  and  September 
1953,  726  Minneapolis  passengers,  133  Portland  passen¬ 
gers,  196  Seattle  passengers,  and  additional  passengers 
from  other  points  west  of  Chicago  on  Northwest’s  system, 
making  a  total  of  1,369  passengers,  were  unable  to  get 
connecting  space  beyond  Chicago.  The  foregoing  surveys 
appear  to  be  supported  by  load  factor  data  submitted  in 
one  of  Capital’s  rebuttal  exhibits.  This  exhibit  showed 
that  in  September  1952  the  passenger  load  factor  on  non¬ 
stop  New  York-Ohicago  trips  operated  by  American, 
TWA,  and  United  averaged  83  percent  for  the  month, 
and  that  flights  operating  at  the  more  convenient  de¬ 
parture  times  between  7  a.m.  and  7  p.m.  averaged  an 
87.S  percent  load  factor.  While  the  March  1952  average 
toad  factor  was  only  65.9  percent,  Capital  pointed  out 
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that  New  York  traffic  for  this  month  was  depressed  by  a 
series  of  accidents  at  Newark  and  therefore  could  not 
be  considered  normal.  This  evidence  is  further  buttressed 
by  the  testimony  of  representatives  of  several  cities  in 
the  Pacific  Northwest,  who  testified  with  respect  to  the 
difficulties  passengers  traveling  via  Chicago  over  North¬ 
west’s  system  had  experienced  in  securing  connections 
out  of  Chicago  to  New  York. 

10791  The  record  fails  to  reveal,  however,  any  need  for 
unlimited  service  by  Northwest  in  the  Chicago-De- 

troit-New  York  markets.  This  is  shown  by  the  fact  that 
out  of  56,175  New  York-Chicago  passengers  Northwest 
estimated  it  would  carry,  only  7,300  would  be  derived 
from  newly  developed  traffic.  No  new  traffic  would  be 
developed  between  Chicago  and  Detroit,  and  all  of  the 
11,401  passengers  Northwest  estimates  it  would  carry 
in  this  market  would  be  diverted  traffic.  The  additional 
traffic  Northwest  forecasts  it  will  carry  between  Detroit 
and  New  York  is  largely  predicated  on  the  assumption 
that  turnaround  schedules  would  be  operated  between 
these  latter  cities.  For  reasons  outlined  earlier,  Capital 
was  selected  to  operate  this  service. 

Although  there  is  no  substantial  evidence  tending  to 
indicate  a  need  for  unlimited  participation  by 

10792  Northwest  in  the  New  York-Chicago  market,  a  sub¬ 
stantial  showing  has  been  made  with  respect  to  the 

need  for  alleviating  some  of  Northwest’s  through  service 
problems  by  improving  its  load  factors  with  the  support 
of  the  Chicago  traffic  and  by  obviating  the  necessity  of  a 
large  number  of  through  passengers  having  to  rely  on 
connections  at  Chicago.  It  is  believed  that  by  imposing 
a  long-haul  restriction  on  Northwest  which  would  require 
that  all  flights  between  Chicago,  Detroit,  and  New  York 
shall  originate  or  terminate  at  Minneapolis  or  points  west 
thereof,  or  at  New  York,  would  serve  the  public  interest. 
While  American,  TWA,  and  United  would  incur  some 
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diversion,  a  through-flight  restriction  would  serve  to 
minimize  any  substantial  amount  of  diversion.  At  the 
same  time,  Northwest  will  have  the  benefit  of  Chicago 
traffic  on  its  through  flights  and  passengers,  particularly 
those  to  and  from  the  West  Coast,  will  not  be  incon¬ 
venienced  by  making  connections  at  Chicago. 

In  accordance  with  the  foregoing,  it  is  found  that  the 
public  convenience  and  necessity  require  that  Chicago  be 
designated  an  intermediate  point  on  Northwest’s  route 
No.  3  between  Milwaukee  and  Detroit,  subject  to  the  re¬ 
striction  that  all  flights  serving  New  York,  Detroit,  and 
Chicago  shall  be  required  to  originate  or  terminate  at 
Minneapolis  or  points  west  thereof  or  at  New  York. 

With  respect  to  that  portion  of  TWA’s  application 
which  seeks  to  have  Detroit  named  as  an  intermediate 
point  on  Route  No.  2,  the  carrier  contends  that  this  serv¬ 
ice  should  be  authorized  in  order  to  enable  it  to  provide 
adequate  competitive  service  between  Detroit  and  points 
on  its  system  to  the  west.  This  contention  is  based  pri¬ 
marily  upon  the  alleged  need  of  the  support  of  New 
York  and  Chicago  traffic  in  order  to  enable  TWA  to 
10793  provide  a  sufficient  number  of  schedules  with  mod¬ 
ern  4-motor  aircraft.  At  the  present  time,  TWA 
provides  service  between  the  West  and  Detroit  through 
St.  Louis,  Kansas  City,  and  Cincinnati.  In  addition,  a 
substantial  part  of  the  traffic  hauled  by  TWA  between 
Detroit  and  points  in  the  West  is  carried  via  connections 
with  other  operators,  particularly  Capital,  at  Chicago. 

It  is  TWA’s  position  that  the  traffic  originating  or 
terminating  at  Detroit  is  not  sufficient  to  permit  it  to 
provide  adequate  through  schedules  to  attract  the  traffic. 
American  and  United,  on  the  other  hand,  argue  vigor¬ 
ously  that  the  failure  of  TWA  to  exploit  the  traffic  poten¬ 
tialities  of  its  route  has  been  caused  by  its  failure  to  de¬ 
velop  a  proportionate  share  of  the  Detroit  business.  In 
this  connection,  American  points  out  that,  on  the  basis  of 
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the  September  1952  traffic  survey,  there  werq  -2,178 
monthly  passengers  between  Detroit  and  St.  Louis,  two- 
thirds  of  which  TWA  should  have  been  able  to  attract  to 
its  service  as  against  American’s  Detroit-Chicago-St.  Louis 
routing.  American  further  argues  that  TWA  should  have 
carried  virtually  all  of  the  1,160  Detroit-Kansas  City  pas¬ 
sengers  and,  with  an  attractive  service,  should  have  been 
able  to  carry  one-third  of  the  2,788  Detroit-Los  Angeles 
passengers  during  that  period.  These  passengers,  com¬ 
bined  with  4,936  who  traveled  between  St.  Louis  and 
Kansas  City,  of  whom  TWA  carried  90%  in  September 
1952,  plus  1,990  passengers  between  St.  Louis  and  Los 
Angeles,  and  1,738  Kansas  City-Los  Angeles  passengers, 
indicate  that  TWA  could  have  carried  nearly  10,000  pas¬ 
sengers  a  month,  or  about  160  passengers  a  day  in  each 
direction  had  it  rendered  an  attractive  service  via  its 
Detroit-St.  Louis-Kansas  City-West  Coast  routing.  United 
argues  in  a  somewhat  similar  vein  and  submits  fur- 
10794  ther  that  single-carrier  cross-connection  services 
provide  effective  and  convenient  service  to  the 
traveling  public.  United  maintains  that  in  many  cases 
single-carrier  cross-connections  provide  faster  service  than 
do  through-plane  schedules.  As  an  example,  United  shows 
that  in  February  1954,  TWA’s  connecting  flights  Nos. 
97  and  27  provided  a  Pittsburgh-Los  Angeles  service  re¬ 
quiring  10  hours  and  35  minutes,  while  its  through  flight 
No.  97  entailed  traveling  time  of  11  hours  and  15  minutes 
between  the  same  cities. 

% 

At  the  hearing,  TWA’s  president  stated  that  his  com¬ 
pany  would  be  willing  to  transfer  its  north-south  route 
from  Detroit  to  Cincinnati  via  Toledo,  Columbus,  and 
Dayton  to  any  other  carrier  into  whose  system  the  Board 
might  find  the  route  would  integrate.  However,  this  sug¬ 
gestion  was  contingent  upon  the  Board  acting  favorably 
with  respect  to  TWA’s  instant  application  to  name  De¬ 
troit  as  an  intermediate  point  on  its  Route  No.  2.  TWA 


302 


emphasized  that  it  had  no  desire  to  lose  its  identity  in 
the  Detroit  market  and  would  oppose  any  divestment  of 
its  north-south  route  in  the  absence  of  it  being  awarded 
traffic  rights  at  Detroit  via  another  routing. 

The  present  record  does  not  afford  an  adequate  basis 
for  a  finding  that  the  present  route  between  Detroit  and 
western  points  served  by  TWA  is  insufficient  to  permit 
that  carrier  to  provide  an  adequate  service  or  that  TWA 
requires  the  benefit  of  New  York  and  Chicago  traffic  to 
support  the  service,  particularly  in  view  of  the  present 
availability  of  its  route  through  Columbus,  Cincinnati, 
St.  Louis,  and  Kansas  City.  If  TWA  were  authorized  to 
serve  Detroit  as  here  sought  without  any  change  in  its 
authorization  south  to  Cincinnati,  it  would  be  confronted 
with  the  necessity  of  splitting  schedules.  Moreover,  the 
record  does  not  support  the  necessity  for  two  such 
10795  routes.  Further,  there  is  no  evidence  with  respect 
to  the  future  of  the  north-south  route  or  the  rela¬ 
tive  merits  of  the  proposal  made  by  TWA’s  president. 

Under  the  circumstances,  a  finding  that  TW^A  should 
be  authorized  to  serve  Detroit  in  this  case  does  not  ap¬ 
pear  to  be  justified  at  this  time.  However,  there  does 
appear  to  be  considerable  merit  with  respect  to  the  pro¬ 
posal  of  TWA  to  divest  itself  of  the  north-south  route 
presently  utilized  as  a  gateway  to  the  West.  It  is,  there¬ 
fore,  found  that  the  Board  should  defer  action  on  TWA’s 
application  for  authority  to  serve  Detroit  between  New 
York  and  Chicago  for  decision  with  an  investigation  which 
should  be  instituted  to  determine  whether  TWA  should 
transfer  its  Detroit-Cincinnati  route  to  some  other  car¬ 
rier  operating  in  that  area  and  into  which  system  the 
route  would  properly  integrate. 

Chicago -Detroit  Service.  Braniff  predicates  a  large 
part  of  its  proposal  to  extend  its  Route  No.  9  from  Chi¬ 
cago  to  Detroit  on  the  alleged  need  for  one-carrier  service 
between  Detroit  and  points  served  by  Braniff  in  the 
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Southwest.  The  difficulty  with  Braniff’s  proposal  is  that 
it  would  result  in  relatively  few  benefits  to  the  public 
in  the  way  of  new  one-carrier  service.  Moreover,  there  is 
little,  if  any,  evidence  to  support  a  claim  that  the  existing 
service  between  Chicago  and  Detroit  is  inadequate.  There 
has  been  reviewed  previously,  and  need  not  be  repeated, 
the  wealth  of  schedules  operating  over  this  segment  and 
the  number  of  seats  provided  for  the  traffic  which,  as 
shown  in  the  September  1953  and  March  1954  surveys, 
totaled  16,047  passengers.  That  this  is  recognized 
10796  even  by  Branitf  is  indicated  by  its  willingness  to 
accept  a  long-haul  restriction  prohibiting  local  serv¬ 
ice  between  these  two  cities. 

The  benefits  flowing  from  Braniff’s  proposal  with  re¬ 
spect  to  cities  between  Detroit  and  points  south  of  Chi¬ 
cago  are  relatively  few  in  number.  With  the  exception 
of  service  between  Detroit,  on  the  one  hand,  and  Austin 
and  Corpus  Christi,  on  the  other,  all  of  Braniff’s  proposed 
one-plane  service  would  be  directly  competitive  with  ex¬ 
isting  certificated  services.  On  the  other  hand,  Braniff 
would  provide  a  new  one-carrier  service  between  Detroit 
and  Ponca  City,  Wichita  Falls,  Waco,  Austin,  Corpus 
Christi,  Brownsville,  and  Galveston.  But  these  latter 
cities,  as  shown  in  the  September  1952  and  March  1952 
surveys,  generated  only  98  passengers  or  588  per  year 
which,  if  adjusted  to  a  current  level,  would  result  in 
somewhat  less  than  800  passengers  per  year.  On  the  basis 
of  the  same  calculations  Braniff’s  proposal  would  also 
result  in  a  first  competitive  service  for  14,386  passengers, 
or  49%  of  the  total,  and  additional  competitive  service 
for  14,118  passengers,  or  about  48%  of  the  total.  Thus, 
it  may  be  seen  that,  out  of  a  total  of  29,298  passengers 
moving  between  Detroit  and  cities  south  of  Chicago, 
Braniff  would  provide  a  first  one-carrier  service  for  less 
than  3%  of  the  traffic. 
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This  additional  competitive  service,  including  that  be¬ 
tween  Detroit  and  Chicago,  could  be  expected  to  divert 
substantial  revenues  from  other  carriers.  American  and 
Capital  presently  provide  unrestricted  competition  on  the 
Chicago-Detroit  segment,  while  United  also  competes  for 
traffic  between  these  cities,  subject  to  its  Detroit  restric¬ 
tion.  If  Braniff  were  to  be  placed  in  this  market  on  an 
unrestricted  basis,  it  could  be  expected  to  divert  revenues 
substantially  in  excess  of  those  it  estimates.  Amer- 
10797  ican  pointed  out  that  the  certification  of  Braniff 
would  expose  to  diversion  over  $2,000,000  of  that 
carrier’s  revenues,  more  than  $300,000  of  TWA’s  reve¬ 
nues,  about  $200,000  from  United,  nearly  $300,000  from 
Delta-C&S,  and  nearly  $1,500,000  of  Capital’s  annual  pas¬ 
senger  revenues.  While  Braniff  estimated  the  diversion 
from  these  carriers  on  the  basis  of  its  proposed  sched¬ 
ules,  there  "would  be  nothing  to  prohibit  Braniff  from 
increasing  such  schedules  as  the  traffic  required  and  di¬ 
verting  substantially  more  revenues  than  its  extremely 
low  diversion  estimates  indicate.  On  the  other  hand,  if 
Braniff  were  to  be  certificated  between  Chicago  and  De¬ 
troit,  subject  to  a  long-haul  restriction,  it  is  indeed  ques¬ 
tionable  whether  the  operation  would  be  an  economic  one. 
Estimates  submitted  in  the  record  showed  that  Braniff’s 
operations  under  such  a  restriction  would  achieve  a  load 
factor  of  only  about  30.8%  between  Detroit  and  Chicago 
as  compared  to  Braniff’s  domestic  break-even  load  factor 
of  58%.  While  Braniff’s  proposed  schedules  show  that 
there  would  be  some  slight  time-savings,  ranging  from  4 
minutes  between  Detroit  and  Tulsa  to  46  minutes  between 
Detroit  and  Houston,  as  compared  with  the  services  of 
existing  carriers,  it  does  not  appear  that  a  minor  benefit 
of  this  nature  would  warrant  the  certification  of  Braniff 
to  Detroit. 

Much  of  Braniff’s  argument  was  directed  to  the  thesis 
that  the  alleged  inadequacy  of  air  service  between  Detroit 
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and  the  Southwest  does  not  stem  from  any  lack  of  au¬ 
thority  on  the  part  of  the  existing  carriers  but  is  due  to 
the  fact  that  those  carriers  have  failed  to  utilize  the 
authorizations  they  now  possess  to  provide  the  quality  of 
service  between  Detroit  and  the  Southwest  the  traffic  de¬ 
mands.  The  Board,  as  long  ago  as  1943,  disposed  of  this 
argument  in  Continental  A.  L.  Et  AL,  TexcLs  Air 
10798  Service,  4  C.A.B.  215.  In  that  case,  the  Board,  in 
finding  that  American’s  service  between  Abilene 
and  Fort  Worth/Dallas  was  inadequate,  stated: 

“There  is,  however,  no  evidence  that  American  is  not 
fit,  willing,  and  able  to  render  any  additional  service  that 
may  be  required,  nor  does  the  evidence  indicate  potential 
traffic  of  sufficient  volume  to  justify  the  establishment  of 
a  competing  service.  Under  sections  404  and  1002  of  the 
Act  the  Board  is  authorized  to  correct  any  inadequacy 
of  service  that  may  be  found  to  exist.  It  seems  more 
practicable  in  the  present  case  for  action  to  be  taken 
upon  that  basis  if  there  is  complaint  of  inadequacy  which 
the  carrier  does  not  remedy,  rather  than  to  authorize  a 
new  and  duplicate  service.” 

The  identical  situation  would  seem  to  be  present  here 
and  if  there  is  any  inadequacy  in  the  service  pattern  now 
operated  by  the  existing  carriers,  complaint  should  be 
made  to  the  Board  in  accordance  with  the  procedures  out¬ 
lined  in  the  Act. 

In  view  of  the  foregoing,  it  is  found  that  the  public 
convenience  and  necessity  do  not  require  the  extension 
of  BranifiPs  Route  No.  9  from  Chicago  to  Detroit. 

United3 s  Fort  Wayne  Restriction.  As  set  out  before, 
United  serves  Fort  Wayne,  Toledo,  and  Detroit  on  its 
Route  No.  1,  subject  to  the  restriction  that  it  may  not 
serve  Fort  Wayne  on  flights  serving  Detroit  or  Toledo. 
By  exemption,  United  is  presently  serving  Fort  Wayne 
on  two  Cleveland-Chicago  round-trip  flights  operated  via 
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Toledo.  This  restriction  was  imposed  on  United  when 
that  carrier  was  first  certificated  to  serve  Fort  Wayne.’7 

The  purpose  of  the  restriction  was  to  minimize  any  di¬ 
version  from  Chicago  and  Southern  Air  Lines,  Inc.  The 
latter  carrier  was  subsequently  merged  with  Delta  and 
the  merged  company  now  operates  as  Delta-C&S  Air 
Lines,  Inc.  The  routes  of  the  latter  company  are 
10799  far-flung  and  operations  between  Fort  Wayne,  To¬ 
ledo,  and  Detroit  constitute  but  an  insignificant  por¬ 
tion  of  its  over-all  service.  Delta-C&S  contended  that  the 
removal  of  the  restriction  would  enable  United  to  compete 
with  it  for  some  5,000  passengers  annually  which  repre¬ 
sent  passenger-revenues  of  a  little  over  $37,000.  Clearly, 
this  does  not  represent  any  great  amount  of  diversion, 
particularly  since  by  the  removal  of  the  restriction  United 
could  not  be  expected  to  divert  the  total  amount  of  this 
traffic. 

Balanced  against  this  relatively  minor  diversion,  the 
lifting  of  the  restriction  would  result  in  the  elimination 
of  duplicating  flights  which,  under  the  operations  con¬ 
ducted  pursuant  to  the  exemption,  have  resulted  in  the 
savings  to  United  of  about  $383,000  annually  in  direct 
flying  costs.  It  is  obvious  that  these  savings  resulting 
from  greater  flexibility  in  United’s  operations  at  the  cities 
in  question  greatly  outweigh  the  extremely  minor  revenue 
diversion  that  Delta-C&S  might  incur. 

Bureau  Counsel  has  suggested  that  the  restriction  be 
modified  so  as  to  permit  unrestricted  operations  only 
between  Fort  Wayne  and  Toledo.  However,  it  is  clear 
that  the  lifting  of  the  restriction  completely  would  not 
have  any  substantial  adverse  effect  on  Delta-C&S  inas¬ 
much  as  United  could  not  be  expected  to  operate  any 
significant  number  of  flights  via  this  routing.  On  the 
other  hand,  it  will  result  in  greater  flexibility  in  United’s 
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operations  which  will  ultimately  inure  to  the  public  bene¬ 
fit.  On  the  basis  of  the  foregoing,  it  is  found  that  the 
public  interest  requires  that  the  operating  restrictions 
on  United’s  service  between  Fort  Wayne,  Toledo,  and 
Detroit  be  removed. 

10800  Applications  of  Colonial,  Eastern,  National,  and 
North  American.  These  applications  are  distin¬ 
guished  from  those  previously  considered  by  the  fact  that 
each  of  these  carriers  proposes  a  new  route  through  the 
entire  area  under  consideration  to  be  operated  by  a 
carrier  without  any  previous  operating  experience  in  the 
area.  This  statement  should  perhaps  be  limited  by  a 
qualifying  reference  to  the  fact  that  the  Eastern  route 
would  coincide  with  the  Pittsburgh-Akron-Cleveland-De- 
troit  segment  of  its  route  No.  6.  However,  this  segment 
of  Route  6  is  primarily  a  north-south  route  over  which 
Eastern  routes  Detroit-Miami  schedules  and  the  limita¬ 
tions  mentioned  earlier  with  respect  to  service  at  Pitts¬ 
burgh  have  effectively  eliminated  Eastern  as  an  east-west 
participant.  There  is  very  little  difference  in  the  route 
pattern  proposed  by  these  applicants.  Each  suggests  a 
route  with  terminals  at  New  York  and  Chicago  and  serv¬ 
ing  only  a  limited  number  of  the  larger  cities  between 
these  terminals.  The  intermediate  cities  suggested  are 
Philadelphia,  Syracuse,  Pittsburgh,  Buffalo,  Akron,  Cleve¬ 
land,  and  Detroit. 

Reference  has  been  made  previously  to  the  general 
nature  of  the  air  traffic  demands  in  this  area,  the  size  of 
the  passenger  market  and,  by  no  means  least,  the  large 
number  of  seats  and  the  variety  of  schedules  that  are  pro¬ 
vided  by  the  existing  operators.  Reference  has  also  been 
made  to  the  unique  absence  of  complaints  by  the  various 
city  representatives  with  respect  to  the  existing  services. 
A  factor  of  more  compelling  significance  in  judging  the 
adequacy  of  the  existing  services  is  contained  in  the  posi¬ 
tions  of  Eastern  and  Colonial,  the  former  with  respect  to 
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the  whole  route  and  the  latter  with  respect  to  that  part  of 
its  proposal  west  of  Buffalo.  In  Eastern’s  judgment  the 
public  convenience  and  necessity  do  not  require  the 
10S01  duplication  of  any  of  the  existing  services  between 
the  various  combinations  of  points  in  the  New  York- 
Chicago  area.  It  has  prosecuted  its  application  against  the 
possibility  that  the  Board  may  reach  a  different  conclu¬ 
sion  in  this  respect,  and  in  that  event  it  takes  the  position 
that  it  is  best  able  to  provide  any  additional  service.  This 
position  is  based  primarily  on  the  fact  that  it  is  now 
established  (for  north-south  service)  in  each  of  the  cities 
it  would  connect  with  an  east-v’est  route.  As  to  Colonial, 
it  was  noted  in  setting  forth  the  details  of  its  proposal 
that  no  nonstop  schedules  would  be  operated  between  New 
York  and  Detroit  and  New  York  and  Chicago.  Colonial’s 
reason  is  that  the  service  now’  offered  in  these  markets 
constitutes  an  effective  economic  bar  against  participation 
in  this  traffic  by  Colonial.  It  justifies  the  extension  of  its 
route  beyond  Buffalo  to  Detroit  and  Chicago  on  the 
grounds  that  it  -would  be  providing  an  effective  competi¬ 
tive  service  for  the  first  time  between  Detroit  and  Chicago 
on  the  one  hand,  and  Syracuse,  Rochester  and  Buffalo  on 
the  other. 

National  and  North  American  in  justifying  their  pro¬ 
posals  lay  great  stress  on  the  fact  that  they  will  offer 
coach  services,  North  American  entirely  and  National  pre¬ 
dominantly.  The  details  of  their  respective  proposals 
have  been  set  forth  previously.  National  and  North 
American  have  offered  nothing  of  consequence  in  the 
instant  proceeding  wffiich  w*as  not  presented  to  the  Board 
in  connection  with  the  T ransconlinental  Coach  Type  Serv¬ 
ice  Case  decided  on  November  7,  1951.18  In  its  decision  in 
that  case  the  Board  conceded  the  fundamental  argument 
of  the  coach  service  applicants,  that  the  extension  of  low- 


18  Transcontinental  Coach  Type  Service  Case,  14  C.A.B.  720 
(1951). 
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fare  air  coach  transportation  will  bring  into  existence  an 
additional  market,  a  substantial  part  of  which  would 
10802  be  made  of  persons  who  have  not  previously  traveled 
by  air  and  would  not  have  done  so  if  the  low-fare 
service  had  not  been  available.  The  same  basic  proposition 
was  advanced  in  the  instant  case.  In  recognizing  this 
argument  the  Board,  however,  noted  that  this  new  market 
represents  potential  revenues  to  the  existing  carriers  and, 
as  it  is  cultivated,  they  will  be  able  to  extend  the  benefits 
of  low-fare  service  to  their  lean  routes  and  the  poorer 
traffic  cities.  The  attainment  of  this  objective  would  be 
thwarted  if  the  potential  revenues  were  to  be  diluted  by 
the  participation  of  too  many  carriers.  In  this  same  deci¬ 
sion  the  Board  expressed  confidence  that  the  existing 
carriers  would  provide  a  steadily  expanding  quantity  of 
coach  service. 

That  its  confidence  in  this  respect  was  justified  is  fully 
illustrated  by  an  examination  of  the  data  set  forth  in 
Appendixes  D  and  E  which  contain  data  reflecting  the 
number  of  schedules  and  seats  operated  in  coach  services 
in  the  New  York-Chicago  area  during  the  months  of  July 
1954  and  January  1955.  In  its  decision  in  the  coach  case 
the  Board  referred  to  the  number  of  coach  services  then 
operated  by  the  existing  air  carriers.  These  were  the 
schedules  being  operated  in  all  parts  of  the  country  as  of 
that  date  and  they  numbered  approximately  32  round-trips 
per  day.  Only  10  of  these  were  operated  through  the  New 
York-Chicago  area.  In  contrast,  the  number  of  nonstop 
schedules  listed  in  Appendix  D  amount  to  an  average  of 
48  per  day  for  July  of  1954  and  42  per  day  for  January 
1955.  These  are  only  the  schedules  listed  as  nonstop  and 
the  appendix  lists  only  selected  city  pairs.  A  complete 
count  would  show  a  larger  absolute  number  and  an  even 
greater  increase  in  coach  schedules  since  this  decision.  If 
the  comparison  could  be  made  on  the  basis  of  the  number 


310 


of  seats  there  would  be  a  still  greater  increase  in 

10503  coach  services  in  this  interval.  Most  of  the  added 
coach  schedules  are  operated  with  more  modern 

equipment  designed  especially  for  high  density  service 
whereas  the  majority  of  the  coach  services  in  1950  and 
1951  were  provided  by  converted  DC-4  type  aircraft. 

To  the  extent  that  North  American  relies  on  a  greatly 
expanded  market  as  a  factor  in  the  justification  of  its  pro¬ 
posal  it  appears  that  the  level  of  the  market  which  it 
envisions  is  unduly  optimistic.  The  details  of  the  manner 
in  which  it  reached  its  estimate  have  been  set  forth  earlier. 
Similarly,  reference  has  been  made  to  the  rather  severe 
adjustments  that  the  Bureau  of  Air  Operations  would 
make  in  this  estimate.  While  the  statistical  method  em¬ 
ployed  by  the  Bureau  may  be  unduly  conservative,  it  is 
believed  that  the  Board  should  lean  in  this  direction  under 
the  circumstances  presented  by  the  North  American  appli¬ 
cation.  Four  carriers  are  now  operating  between  New 
York  and  Chicago  serving  a  variety  of  intermediate  points 
including  a  number  of  smaller  cities.  If  the  findings  herein 
with  respect  to  Northwest  are  followed  by  the  Board  a 
fifth  carrier  will  be  serving  this  market.  Each  of  these 
carriers  is  engaged  in  expanding  its  coach  service  and 
these  programs  are  not  and  cannot  be  detached  from  their 
obligations  to  the  less  lucrative  cities  which  they  must 
serve.  Despite  North  American’s  insistence  that  it  would 
be  concentrating  on  local  coach  traffic,  the  fact  remains 
that  it  proposes  to  serve  only  New*  York,  Philadelphia, 
Pittsburgh,  Cleveland,  Detroit  and  Chicago.  A  more  attrac¬ 
tive  collection  of  large  cities  located  at  distances  w*ell 
adapted  to  air  transportation  w*ould  be  hard  to  find. 

10504  Even  the  extremely  optimistic  volume  of  traffic 
wffiich  North  American  anticipates  would  not  justify 

superimposing  a  new*  carrier  in  this  area  on  such  a  selec¬ 
tive  basis. 

Accordingly,  it  is  found  that  the  public  convenience  and 
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necessity  do  not  require  the  new  route  services  proposed 
by  Colonial,  Eastern,  National,  and  North  American  be¬ 
tween  New  York  and  Chicago  and  these  applications  should 
be  denied. 

Disposition  of  Motions  by  Mohawk  and  North  American. 
Mohawk  Airlines,  Inc.  has  submitted  a  motion  to  dismiss 
the  application  of  Colonial  insofar  as  it  proposes  service 
to  and  from  Scranton/Wilkes-Barre  and  Binghamton.  As 
noted  earlier  Colonial  submitted  no  proof  with  respect  to 
the  needs  of  these  cities  and  they  are  not  included  in  the 
operational  plan  it  submitted  for  the  record.  North 
American  has  filed  a  motion  to  strike  certain  parts  of  the 
brief  filed  by  American  Airlines  relating  to  the  fitness  of 
North  American.  In  view  of  the  findings  herein  with  re¬ 
spect  to  the  Colonial  and  North  American  applications 
the  matters  raised  by  these  motions  are  moot  and  it  is 
unnecessary  to  pass  on  them. 

10S05  Board  Investigation  Relating  to  the  Question 
Whether  the  Public  Interest  Requires  an  Equip¬ 
ment  Interchange  Service  by  Capital  and  Northwest 
at  Chicago. 

As  noted  in  the  beginning,  there  was  included  in  this 
proceeding  an  investigation  instituted  on  the  Board’s 
initiative  to  determine  whether  the  public  interest  requires 
additional  through  service  via  equipment  interchange  by 
Northwest  and  Capital  between  Chicago  and  points  west 
thereof,  on  the  one  hand,  and  Detroit,  Cleveland,  Pitts¬ 
burgh,  and  New  York,  on  the  other.  Neither  Capital  nor 
Northwest  filed  any  exhibits  with  respect  to  this  issue  and 
there  is  a  scarcity  of  evidence  to  predicate  a  finding  that 
such  an  equipment  interchange  would  generate  sufficient 
traffic  to  make  the  arrangement  economically  sound.  On 
the  contrary,  the  testimony  of  the  policy  witnesses  sub¬ 
mitted  by  both  Northwest  and  Capital  would  seem  to  indi¬ 
cate  that  neither  of  these  carriers  is  particularly  in  favor 
of  such  an  arrangement. 
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Northwest  argues  that  the  suggested  interchange  would 
require,  for  all  practical  purposes,  the  discontinuance  of 
operations  presently  conducted  by  that  carrier  east  of 
Minneapolis-St.  Paul  (except  Chicago  services)  if  the 
interchange  could  be  expected  to  work.  It  submits  that 
neither  Northwest  nor  Capital  would  seek  energetically  to 
develop  traffic  over  an  interchange  service  when  operating 
directly  parallel  services  of  their  own.  This  is  demon¬ 
strated  by  the  fact  that  both  Northwest  and  Capital  now 
have  their  own  one-carrier  service  between  New’  York  and 
Minneapolis  and  could  hardly  be  expected  to  sell  a  New’ 
York-Minneapolis/St.  Paul  passenger  over  the  proposed 
interchange  routing. 

10S06  Northwest  also  points  out  that  the  number  of 
interchange  schedules  w’ould  in  all  probability  be 
less  than  the  number  it  presently  operates  between  Chicago 
and  Minneapolis/St.  Paul  and  points  w’est  thereof,  and 
under  the  circumstances,  Northwest  w’ould  have  small  in¬ 
centive  to  sell  an  interchange  service  in  competition  with 
its  existing  direct  service  between  those  cities.  Northwest 
further  maintains  that  Capital  could  not  be  expected  to 
develop  long-haul  traffic  with  the  same  degree  of  enthu¬ 
siasm  as  w’ould  Northwest,  as  Capital  w’ould  be  receiving 
the  smaller  return  on  the  short-haul  portion  of  the  ticket. 
In  this  connection.  Northwest  points  out  that  the  eastern 
section  of  the  country  develops  a  substantial  amount  of 
international  traffic  and  submits  that  its  New’  York  office 
alone  sold  in  a  recent  period  almost  $1,400,000  (excluding 
domestic  transportation  revenue)  of  international  passen¬ 
gers  and  cargo  over  its  international  route.  It  maintained 
that  there  would  be  little  incentive  for  Capital  to  concen¬ 
trate  on  selling  this  type  of  business  w’hen  Capital  w’ould 
receive  only  an  extremely  minor  portion  of  the  revenues 
derived  from  such  sales. 

While  Capital  appeared  less  than  enthusiastic  about  the 
possibility  of  an  interchange  w’ith  Northwest,  it  did  main- 
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tain  that,  with  respect  to  the  possibility  of  Northwest 
short-hauling  itself  by  turning  over  to  the  interchange 
passengers  it  might  otherwise  carry  all  the  way  to  Chicago, 
such  a  contingency  could  be  worked  out  in  the  interchange 
agreement.  Capital’s  policy  witness  pointed  out  that  in 

*  the  interchange  agreement  that  carrier  has  with  National, 
Capital  short-hauls  itself  by  interchanging  at  Washington 
rather  than  at  Atlanta  but  that  in  negotiations  culminating 

*  in  the  agreement  an  equitable  arrangement  was  worked 

out.  On  the  whole,  it  is  Capital’s  position  that  it 

10507  should  be  authorized  to  provide  the  local  service 

*  between  New  York  and  Chicago  and  that  Northwest 
should  not  be  so  authorized,  either  in  that  market  or  in 
the  Chicago-Detroit  market.  On  this  basis,  Capital  would 
be  ready  to  negotiate  an  interchange  agreement  with 
Northwest  and  then  only  if  the  Board  felt  there  was  suf- 

►  ficient  need  for  the  through-service  operations. 

i 

As  Bureau  Counsel  points  out,  if  Northwest  and  Capital 
had  no  competitive  route  segments  and  were  making  an 
end-on  connection  there  might  be  some  benefits  to  be  de- 

*  rived  from  an  interchange,  but  under  the  existing  route 
structures  of  these  carriers  an  interchange  would  not  be 
feasible.  Moreover,  in  view  of  the  previous  findings  made 
herein  with  respect  to  the  requirements  of  the  public  con¬ 
venience  and  necessity  as  they  relate  to  the  several  appli- 

j  cations  of  Capital  and  Northwest,  an  equipment  inter¬ 

change  between  these  carriers  would  be  even  less  desirable. 

> 

In  view  of  the  foregoing,  it  is  found  that  the  public 
interest  does  not  require  the  service  via  equipment  inter¬ 
change  between  Northwest  and  Capital  as  contemplated  in 
the  Board’s  investigation,  and  it  is  further  found  that  the 
said  investigation  should  be  dismissed. 

10508  Summary  of  Findings  and  Conclusions 

► 

In  view  of  the  foregoing  and  all  of  the  evidence 
and  facts  of  record,  it  is  found  and  concluded  as  follows: 


V 
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1.  That  the  public  interest  requires  that  American’s 
Pittsburgh  application  in  Docket  No.  6115  be  deferred  for 
simultaneous  consideration  in  the  Additional  Southwest- 
Northeast  Service  Case ,  Docket  No.  2355; 

2.  That  the  public  convenience  and  necessity  require 
the  removal  of  existing  restrictions  on  Capital’s  service 
between  New  York  and  Chicago,  New  York  and  Detroit, 
and  New  York  and  Pittsburgh; 

3.  That  the  public  convenience  and  necessity  require 
that  Capital  be  authorized  to  serve  Buffalo,  Rochester,  and 
Syracuse  as  intermediate  points  between  Detroit  and  New 
York  on  Route  No.  14; 

4.  That  the  public  convenience  and  necessity  require 
the  modification  of  Eastern’s  existing  Pittsburgh  restric¬ 
tion  and  that  there  be  substituted  therefor  a  long-haul 
restriction  requiring  that  flights  serving  Pittsburgh,  on 
the  one  hand,  and  Akron/Canton,  Cleveland,  and  Detroit, 
on  the  other,  shall  originate  or  terminate  at  Roanoke,  Ya., 
or  points  south  thereof; 

5.  That  the  public  convenience  and  necessity  require 
that  Chicago  be  designated  as  an  intermediate  point 

10S09  on  Northwest’s  Route  No.  3  between  Milwaukee  and 
Detroit,  subject  to  a  restriction  that  all  flights 
serving  New  York,  Detroit,  and  Chicago  shall  originate 
or  terminate  at  Minneapolis  or  points  west  thereof  or  at 
New  York; 

6.  That  the  Board  should  defer  action  on  that  part  of 
TWA’s  application  in  Docket  No.  1756  which  proposes  that 
Detroit  be  made  an  intermediate  point  on  Route  No.  2 
between  Chicago  and  New  York  for  simultaneous  con- 
sideration  with  an  investigation  which  the  Board  should 
institute  to  determine  whether  the  public  interest  would 
be  served  by  the  transfer  of  the  Detroit-Cincinnati  seg¬ 
ment  of  Route  No.  2  to  some  other  carrier; 
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TOTAL  SINGLE  CARRIER  TRAFFIC  BETWEEN  KJtLErrTgn  Appendix  * 

PAIRS  IN  THE  HOT  TORE  -  CHICAGO  AREA 
Septanbar  17  to  30,  1953  md  March  1  to  lb,  195b 
(Ncsbar  of  Paaaengara  -  Both  Dlractlona) 

ALL  CABRIB8 


SO  3:  A  tast  of  the  data  ihwa  1b  tha  March  195b  butte/  ramaled  that  tha  above 
tei  dtiaa  acoovtad  far  87%  of  all  leoal  traffic,  both  regular-fare  and 
coach,  aoTiac  batman  all  certificated  polata  within  tha  area. 
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7.  That  the  public  interest  requires  that  United’s  Pitts¬ 
burgh  application  in  Docket  No.  5746  be  deferred  for 
simultaneous  consideration  in  the  Denver  Service  Case, 
Docket  No.  1841  et  aL; 

S.  That  the  public  convenience  and  necessity  require 
that  United’s  existing  restriction  on  its  service  at  Detroit 
be  modified  so  as  to  permit  United  to  operate  turn-around 
schedules  between  Detroit  and  Philadelphia; 

9.  That  the  public  interest  requires  that  the  existing 
restrictions  on  United’s  service  on  Route  No.  2  between 
Fort  Wayne,  Toledo,  and  Detroit  be  removed; 

10S10  10.  That  the  public  interest  does  not  require 

service  between  points  west  of  Chicago  on  North¬ 
west’s  service,  on  the  one  hand,  and  points  east  of  Chicago 
on  Capital’s  system,  on  the  other,  via  an  equipment  inter¬ 
change;  and 

11.  That,  except  as  granted  to  the  extent  indicated 
above,  the  public  convenience  and  necessity  do  not  require 
the  remaining  air  transportation  services  proposed  and 
the  applications  seeking  authority  to  provide  such  services 
are  denied. 
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10312  APPENDIX  B— page  1 

TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Number  of  flights  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

New  York-Philadelphla 

nonstop 

225 

225 

450 

New  York- Syracuse 

74 

69 

143 

nonstop 

62 

57 

119 

1 

12 

12 

24 

New  York-Rochester 

6S 

76 

144 

nonstop 

12 

12 

1 

56 

45 

101 

2 

12 

19 

31 

New  York-Buff alo 

153 

145 

298 

nonstop 

77 

70 

147 

1 

6 

18 

24 

2 

44 

45 

89 

3  or  more 

26 

12 

38 

New  York-Pittsburgh 

203 

194 

397 

nonstop 

117 

102 

219 

1 

46 

46 

92 

2 

7 

7 

3  or  more 

40 

39 

79 

New  York- Akron 

47 

47 

94 

1 

18 

14 

32 

2 

28 

26 

54 

3  or  more 

1 

7 

8 

New  York-Cleveland 

201 

219 

420 

nonstop 

88 

94 

182 

1 

27 

40 

67 

2 

25 

34 

59 

3  or  more 

61 

51 

112 

New  York-Detroit 

166 

173 

339 

nonstop 

89 

88 

177 

1 

49 

49 

98 

2 

14 

7 

21 

3  or  more 

14 

29 

43 
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10313  APPENDIX  B— page  2 

TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Number  of  flights  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

New  York- Chicago 

554 

560 

1,114 

nonstop 

294 

280  S 

574 

1 

69 

75  ! 

144 

2 

94 

74 

168 

3  or  more 

97 

131  ; 

228 

Philadelphia-Syracuse 

20 

20  j 

40 

nonstop 

7 

7  , 

14 

1 

13 

7 

20 

2 

6 

6 

Philadelphia-Rochester 

27 

27 

54 

nonstop 

14 

20 

34 

1 

6 

6 

3  or  more 

7 

7 

14 

Philadelphia^Buffalo 

27 

27  : 

54 

nonstop 

6 

6 

1 

14 

20  i 

34 

3  or  more 

7 

7 

14 

Philadelphia-Pittsburgh 

86 

80 

166 

nonstop 

59 

59 

118 

2 

7 

7 

3  or  more 

20 

21 

41 

Philadelphia- Akron 

14 

12 

26 

nonstop 

6 

6 

1 

7 

12 

19 

2 

1 

1 

Philadelphia-Cleveland 

48 

41  ! 

89 

nonstop 

14 

14 

28 

1 

19 

14 

33 

2 

7 

6 

13 

3  or  more 

8 

7 

15 

Philadelphia-Detroit 

nonstop 

35 

35 

70 

10814 
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APPENDIX  B— page  3 

TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Number  of  flights  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

Philadelphia-Chicago 

131 

123 

254 

nonstop 

28 

35 

63 

1 

62 

55 

117 

2 

19 

20 

39 

3  or  more 

22 

13 

35 

Syracuse-Roeliester 

nonstop 

102 

105 

207 

Syracuse-Buffalo 

96 

97 

193 

nonstop 

6 

6 

12 

1 

90 

84 

174 

2 

7 

7 

Syracuse- Akron 

3  or  more 

14 

14 

Syracuse-Cleveland 

2 

13 

19 

32 

Syracuse-Detroit 

55 

49 

104 

1 

20 

14 

34 

2 

28 

28 

56 

3  or  more 

7 

7 

14 

Syracuse-Chicago 

48 

49 

97 

, 

2 

20 

27 

47 

3  or  more 

28 

22 

50 

Rochester-Buff  alo 

nonstop 

159 

157 

316 

Rochester-Pittsburgh 

20 

27 

47 

1 

7 

7 

14 

2 

13 

20 

33 

Rochester- Akron 

2 

14 

14 

Rochester-Cleveland 

1 

13 

25 

38 

Rochester-Detroit 

49 

49 

98 

nonstop 

14 

14 

28 

1 

28 

28 

56 

2 

7 

7 

14 

319 
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► 

► 

* 

► 

» 

TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 

July  1954 

Number  of  flights  per 

.T  week  by  all  types  of  equipment 

Number  of 

intermediate  Both 

Segment  stops  Westbound  Eastbound  directions 

► 

Rochester-Chicago 

42 

49 

91 

1 

14 

14 

28 

2 

21 

28  j 

49 

3  or  more 

7 

7 

14 

► 

Buffalo-Pittsburgh 

41 

34 

75 

nonstop 

21 

14  i 

35 

1 

20 

20  ' 

40 

Buffalo- Akron 

1 

14 

14 

Buffalo-Cleveland 

nonstop 

32 

32 

64 

Buffalo-Detroit 

87 

82 

169 

nonstop 

80 

75  : 

155 

1 

7 

7 

14 

Buffalo-Chicago 

93 

103  i 

196 

nonstop 

14 

21 

35 

1 

72 

75 

147 

r 

2 

7 

7 

14 

« 

Pittsburgh-Buffalo 

3  or  more 

7 

7 

14 

% 

Pittsburgh- Akron 

1 

35 

28 

63 

Pittsburgh-Cleveland 

88 

74 

162 

nonstop 

74 

74 

148 

* 

2 

14 

14 

¥ 

Pittsburgh-Detroit 

103 

102 

205 

■ 

nonstop 

20 

26 

46 

1 

55 

48  : 

103 

2 

21 

28  i 

49 

3  or  more 

7 

7 

► 

Pittsburgh-Chicago 

148 

153 

301 

w 

nonstop 

53 

46 

99 

1 

39 

39 

78 

f 

2 

21 

33  i 

54 

3  or  more 

35 

35  ; 

70 

1 

Akron-Cleveland 

nonstop 

90 

62 

152 

320 
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TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Number  of  flights  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

Akron-Detroit 

49 

42 

91 

nonstop 

21 

28 

49 

1 

28 

14 

42 

Akron-Chicago 

61 

55 

116 

nonstop 

6 

6 

12 

1 

48 

42 

90 

2 

7 

7 

14 

Cleveland-Detroit 

138 

151 

289 

nonstop 

138 

138 

276 

1 

13 

13 

Cleveland-  Chicago 

210 

204 

414 

nonstop 

107 

101 

208 

1 

40 

47 

87 

2 

14 

14 

28 

3  or  more 

49 

42 

91 

Detroit-Chicago 

271 

271 

542 

nonstop 

236 

222 

458 

2 

7 

28 

35 

3  or  more 

28 

21 

49 

321 


* 


10817  APPENDIX  B— page  6 

TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
►  SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

*  ALL  CARRIERS 

January  1955 

Number  of  flights  per 


► 

Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

; 

directions 

► 

New  York-Philadelphia 

nonstop 

190 

176 

366 

New  York-Syracuse 

67 

83 

150 

► 

nonstop 

55 

76 

131 

1 

12 

7 

19 

w 

New  York-Rochester 

76 

91  ; 

167 

* 

nonstop 

7 

18 

25 

1 

55 

59 

114 

2 

14 

7 

21 

► 

3  or  more 

7  | 

7 

New  York-Buff alo 

151 

165 

316 

nonstop 

77 

85 

162 

V 

1 

30 

30 

2 

48 

43 

91 

▼ 

3  or  more 

26 

7  : 

33 

New  York-Pittsburgh 

175 

170  ; 

345 

r 

nonstop 

123 

91 

214 

1 

19 

39 

58 

< 

2 

13 

13 

26 

w 

3  or  more 

20 

27 

i 

47 

New  York-Akron 

34 

28 

62 

nonstop 

7 

7 

* 

1 

7 

i 

7 

2 

26 

21 

47 

> 

3  or  more 

1 

1 

► 

New  York-Cleveland 

188 

195 

383 

nonstop 

75 

75 

150 

1 

35 

41 

76 

► 

2 

20 

25 

45 

0 

3  or  more 

58 

54 

112 

New  York-Detroit 

197 

231 

428 

w 

nonstop 

114 

122 

236 

1 

42 

61 

103 

2 

13 

27 

40 

f 

3  or  more 

28 

21 

49 

322 
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TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Number  of  flights  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

New  York-Chicago 

493 

517 

1,010 

nonstop 

252 

238 

490 

1 

69 

69 

138 

2 

62 

61 

123 

3  or  more 

110 

149 

259 

Philadelphia-Syraeuse 

13 

14 

27 

1 

6 

6 

2 

7 

14 

21 

Philadelphia-Rochester 

27 

27 

54 

nonstop 

20 

20 

40 

3  or  more 

7 

7 

14 

Philadelphia-Buffalo 

34 

27 

61 

nonstop 

7 

7 

1 

20 

20 

40 

3  or  more 

7 

7 

14 

Philadelphia-Pittsburgh 

85 

106 

191 

nonstop 

45 

67 

112 

1 

6 

6 

3  or  more 

40 

33 

73 

Philadelphia- Akron 

7 

7 

14 

1 

6 

7 

13 

2 

1 

1 

Philadelphia-Cleveland 

35 

46 

81 

nonstop 

21 

20 

41 

1 

6 

13 

19 

3  or  more 

8 

13 

21 

Philadelphia-Detroit 

nonstop 

28 

28 

56 

Philadelphia-Chicago 

103 

102 

205 

nonstop 

21 

14 

35 

1 

42 

42 

84 

2 

18  - 

27 

45 

3  or  more 

22 

19 

41 

323 
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TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
►  SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

*  ALL  CARRIERS 

January  1955 

Number  of  flights  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

► 

Syracuse-Rochester 

nonstop 

87 

101 

188 

Syracuse-Buff alo 

73 

84 

157 

nonstop 

11 

11 

► 

1 

73 

73 

146 

Syraouse-Cleveland 

_19 

39 

58 

1 

5  i 

5 

2 

19 

34  : 

53 

* 

Syracuse-Detroit 

20 

28 

48 

1 

7 

14 

21 

2 

13 

14  ; 

27 

1 

Syracuse-Chicago 

27 

28 

55 

9 

2 

14 

14  i 

28 

3  or  more 

13 

14 

27 

Rochester-Buffalo 

122 

139 

261 

r 

nonstop 

122 

134 

256 

4 

1 

5 

5 

Rochester-Pittsburgh 

35 

34 

69 

1 

14 

21 

35 

2 

21 

13  ! 

34 

* 

Rochester-Cleveland 

19 

47 

66 

> 

1 

19 

34 

53 

2 

13 

13 

► 

Rochester-Detroit 

27 

42 

69 

nonstop 

14 

14 

28 

1 

13 

21  ' 

34 

3  or  more 

7  i 

7 

¥ 

Rochester-Chicago 

34 

35 

69 

f 

1 

21 

14 

35 

2 

13 

21 

34 

324 
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TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Number  of  flights  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

Buffalo-Pittsburgh 

57 

48 

105 

nonstop 

14 

28 

42 

1 

43 

20 

63 

Buffalo- Cleveland 

32 

66 

98 

nonstop 

32 

46 

78 

1 

13 

13 

3  or  more 

7 

7 

Buffalo-Detroit 

59 

95 

154 

nonstop 

59 

81 

140 

2 

7 

7 

3  or  more 

7 

7 

Buffalo-Chicago 

80 

95 

175 

nonstop 

21 

14 

35 

1 

59 

81 

140 

Pittsburgh-Buffalo 

3  or  more 

7 

7 

14 

Pittsburgh- Akron 

1 

21 

27 

48 

Pittsburgh-Cleveland 

96 

110 

206 

nonstop 

89 

103 

192 

1 

7 

7 

2 

7 

7 

Pittsbu  rgh-Detroit 

117 

104 

221 

nonstop 

28 

35 

63 

1 

61 

49 

110 

2 

28 

20 

48 

Pittsburgh-Chicago 

143 

149 

292 

nonstop 

42 

41 

83 

1 

33 

40 

73 

2 

33 

41 

74 

3  or  more 

35 

27 

62 

Akron-Cleveland 

nonstop 

56 

57 

113 

325 
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TOTAL  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Number  of  flights  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

{ 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

Akron-Detroit 

14 

27 

41 

nonstop 

14 

20 

34 

1 

7 

7 

Akron-Chicago 

28 

41 

69 

nonstop 

6 

14  ! 

20 

1 

21 

20 

41 

2 

7  ; 

7 

3  or  more 

1 

1 

Cleveland-Detroit 

208 

180 

388 

nonstop 

174 

159 

333 

1 

34 

21 

55 

Cleveland-Cliicago 

204 

163 

367 

nonstop 

82 

68 

150 

1 

53 

40 

93 

2 

19 

13 

32 

3  or  more 

50 

42 

92 

Detroit-Chicago 

265 

279  i 

544 

nonstop 

224 

225 

449 

2 

7 

27 

34 

3  or  more 

34 

27 

61 

32  G 


10822  APPENDIX  C— page  1 

TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 


ALL  CARRIERS 
July  1954 


Available  seats  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

New  York-Philadelphia 

nonstop 

11,095 

10,683 

21,778 

New  York-Syracuse 

2,812 

2,622 

5,434 

nonstop 

2,356 

2,176 

4,522 

1 

456 

456 

912 

New  YorkJRochester 

2,584 

2,790 

5,374 

nonstop 

456 

456 

1 

2,128 

1,710 

3,838 

2 

456 

624 

1,080 

New  York-Buffalo 

5,842 

5,524 

11,366 

nonstop 

3,150 

2,772 

5,922 

1 

22S 

684 

912 

2 

1,672 

1,710 

3,382 

3  or  more 

792 

358 

1,150 

New  York-Pittsburgh 

8,566 

8,044 

16,610 

nonstop 

5,722 

4,978 

10,700 

1 

1,702 

1,702 

3,404 

2 

259 

259 

3  or  more 

1,142 

1,105 

2,247 

New  York- Akron 

2,152 

2,068 

4,220 

1 

792 

616 

1,408 

2 

1,316 

1,186 

2,502 

3  or  more 

44 

266 

310 

New  York- Cleveland 

8,932 

9,694 

18,626 

nonstop 

4,425 

4,731 

9,156 

1 

1,279 

1,851 

3,130 

2 

1,100 

1,460 

2,560 

3  or  more 

2,128 

1,652 

3,780 

New  York-Detroit 

9,390 

9,230 

18,620 

nonstop 

5,652 

5,328 

10,980 

1 

2,674 

2,534 

5,208 

2 

532 

266 

798 

3  or  more 

532 

1,102 

1,634 

10823 


327 


APPENDIX  C— page  2 

TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Available  seats  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

New  York- Chicago 

31,397 

31,623 ! 

63,020 

nonstop 

18,277 

17,640 

35,917 

1 

4,457 

4,886  ! 

9,343 

2 

4,626 

3,697 ; 

8,323 

3  or  more 

4,037 

5,400 

9,437 

Philadelphia-Syracuse 

884 

884 

1,768 

nonstop 

364 

364 

728 

1 

520 

364 

884 

2 

156 

156 

Philadelphia-Rochester 

790 

790 

1,580 

nonstop 

504 

636 

1,140 

1 

132 

132 

3  or  more 

154 

154 

308 

Philadelphia-Buff alo 

790 

790 

1,580 

nonstop 

132 

i 

132 

1 

504 

636 

1,140 

3  or  more 

154 

154 

■ 

30S 

Philadelphia-Pittsburgh 

3,183 

2,764 

5,947 

nonstop 

2,365 

2,274 

4,639 

2 

350 

350 

3  or  more 

468 

490  : 

958 

Philadelphia- Akron 

616 

528 

1,144 

nonstop 

264 

264 

1 

308 

528  j 

836 

2 

44 

44 

Philadelphia-Cleveland 

1,972 

1,664 

3,636 

nonstop 

616 

616  i 

1,232 

1 

836 

616 

1,452 

2 

308 

264 

572 

3  or  more 

212 

168 

380 

Philadelphia-Detroit 

nonstop 

1,918 

1,806 

3,724 

328 
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TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Available  seats  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

Philadelphia-Chicago 

6,772 

6,252 

13,024 

nonstop 

1,918 

2,254 

4,172 

1 

3,148 

2,636 

5,834 

2 

7S7 

831 

1,618 

3  or  more 

919 

4S1 

1,400 

Syracuse-Rochester 

nonstop 

3,694 

3,794 

7,488 

Syracuse-Buffalo 

3,466 

3,490 

6,956 

nonstop 

228 

228 

456 

1 

3,23S 

2,996 

6,234 

2 

266 

266 

Syracuse-Akron 

3  or  more 

532 

532 

Syraeuse-Cleveland 

2 

494 

722 

1,216 

Syracuse-Detroit 

2,090 

1,862 

3,952 

1 

760 

532 

1,292 

2 

1,064 

1,064 

2,128 

3  or  more 

266 

266 

532 

Syracuse-Chicago 

1,824 

1,862 

3,6S6 

9 

Sad 

760 

1,026 

1,786 

3  or  more 

1,064 

836 

1,900 

Rochester-Buffalo 

nonstop 

5,470 

5,410 

10,880 

Rochester-Pittsburgh 

636 

9S6 

1,622 

1 

350 

350 

700 

2 

286 

636 

922 

Rochester- Akrou 

9 

dmd 

532 

532 

Rochester-Cleveland 

1 

494 

950 

1,444 

Rochester-Detroit 

1,862 

1,862 

3,724 

nonstop 

532 

532 

1,064 

1 

1,064 

1,064 

2,128 

2 

266 

266 

532 

w 


329 
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TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 


ALL  CARRIERS 
July  1954 


Available  seats  per 


*■ 

Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

► 

Rochester-Chicago 

1,596 

1,862 

3,458 

1 

532 

532 

1,064 

► 

2 

798 

1,064 

1,862 

3  or  more 

266 

266  ! 

532 

► 

Buffalo-Pittsburgh 

1,602 

1,448 

3,050 

► 

nonstop 

966 

812  ! 

1,778 

1 

636 

636 

1,272 

Buffalo-Akron 

1 

532 

532 

I 

Buffalo-Cleveland 

nonstop 

1,328 

1,216  I 

2,544 

Buffalo-Detroit 

3,530 

3,228  ; 

6,75S 

nonstop 

3,264 

2,962 

6,226 

1 

266 

266 

532 

9 

Buffalo-Chicago 

4,150 

4,530  1 

8,680 

nonstop 

924 

1,302 

2,226 

1 

2,960 

2,962 

5,922 

r 

2 

266 

266 

532 

f 

Pittsburgh-Buffalo 

3  or  more 

16S 

168 

336 

1 

Pittsburgh-Akron 

1 

1,554 

1,204 

2,75S 

■ 

Pittsburgh-Cleveland 

4,973 

4,188 

9,161 

■ 

nonstop 

4,273 

4,188 

8,461 

a 

2 

700 

. 

700 

Pittsburgh-Detroit 

5,710 

5,569  I 

11,279 

■ 

nonstop 

1,196 

1,496 

2,692 

1 

3,310 

2,869  ; 

6,179 

2 

854 

1,204  i 

2,058 

3  or  more 

350 

350 

Pittsburgh- Chicago 

7,277 

7,273 

14,550 

r 

nonstop 

2,759 

2,409 

5,168 

1 

1,872 

1,787 

3,659 

i 

2 

987 

1,418 

2,405 

■ 

3  or  more 

1,659 

1,659 

3,318 

Akron-Cleveland 

nonstop 

3,771 

2,546 

6,317 

10826 


330 
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TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Available  seats  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all 

Westbound 

types  of  equipment 

Both 

Eastbound  directions 

Akron-Detroit 

1,981 

1,722 

3,703 

nonstop 

854 

1,204 

2,058 

1,645 

1 

1,127 

518 

Akron-Chicago 

2,810 

2,546 

5,356 

nonstop 

264 

264 

528 

1 

2,196 

1,974 

4,170 

2 

350 

308 

658 

Cleveland-Detroit 

7,543 

7,893 

15,436 

nonstop 

1 

7,480 

7,481 

286 

14,961 

286 

Cleveland-Chicago 

10,060 

9,754 

19,814 

nonstop 

5,073 

4,815 

9,888 

1 

2,005 

2,265 

4,270 

2 

616 

616 

1,232 

3  or  more 

2,366 

2,058 

4,424 

Detroit-Chicago 

12,765 

12,603 

25,368 

nonstop 

11,099 

10,237 

21,336 

2 

350 

1,400 

1,750 

3  or  more 

1,316 

966 

2,282 

10827 


331 
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TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Available  seats  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

New  York-Philadelphia 

nonstop 

9,982 

8,164 

18,146 

New  York-Syracuse 

2,546 

3,070! 

5,616 

nonstop 

2,090 

2,660 

4,750 

1 

456 

410 

866 

New  York-Rochester 

2,790 

3,360 

6,150 

nonstop 

266 

684 

950 

1 

2,090 

2,242 

4,332 

2 

434 

266 

700 

3  or  more 

168; 

168 

New  York-Buff alo 

5,654 

6,396 

12,050 

nonstop 

3,03S 

3,454 

6,492 

1 

1,140 

1,140 

2 

1,824 

1,634 

3,458 

3  or  more 

792 

168 

960 

New  York-Pittsburgh 

7,589 

7,283 

14,872 

nonstop 

5,925 

4,620 ! 

10,545 

1 

703 

1,443  1 

2,146 

2 

481 

481 ! 

962 

3  or  more 

480 

739 

1,219 

New  York- Akron 

1,574 

1,274 

2,848 

nonstop 

308 

308 

1 

308 

308 

2 

1,222 

966 

2,188 

3  or  more 

44 

44 

New  York-Cleveland 

8,745 

8,962 

17,707 

nonstop 

4,190 

4,190 

8,380 

1 

1,659 

1,853 

3,512 

2 

922 

1,021 

1,943 

3  or  more 

1,974 

1,898 

3,872 

New  York-Detroit 

10,520 

12,377  1 

22,897 

nonstop 

6,566 

7,351  - 

13,917 

1 

2,156 

3,118 

5,274 

2 

566 

1,026 

1,592 

3  or  more 

1,232 

882 

2,114 

332 
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TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Available  seats  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

New  York-Chicago 

28,020 

28,461 

56,481 

nonstop 

15,712 

15,030 

30,742 

1 

4,398 

4,160 

8,558 

2 

3,264 

3,114 

6,378 

3  or  more 

4,646 

6,157 

10,803 

Philadelphia-Syraeuse 

33S 

364 

702 

1 

156 

156 

2 

1S2 

364 

546 

Philadelphia-Rochester 

790 

790 

1,580 

nonstop 

636 

636 

1,272 

3  or  more 

154 

154 

308 

Philadelphia-Buffalo 

944 

790 

1,734 

nonstop 

154 

154 

1 

636 

636 

1,272 

3  or  more 

154 

154 

30S 

Philadelphia-Pittsburgh 

2,949 

3,544 

6,493 

nonstop 

1,847 

2,570 

4,417 

1 

222 

222 

3  or  more 

1,102 

752 

1,854 

Philadelphia- Akron 

308 

308 

616 

1 

264 

308 

572 

2 

44 

44 

Philadelphi  a-Cleveland 

1,400 

1,703 

3,103 

nonstop 

924 

S80 

1,804 

1 

264 

523 

787 

3  or  more 

212 

300 

512 

Philadelpliia-Detroit 

nonstop 

1,512 

1,456 

2,968 

Philadelphia-Chieago 

5,323 

4,607 

9,930 

nonstop 

1,442 

700 

2,142 

1 

2,212 

2,065 

4,277 

9 

•a 

750 

1,090 

1,840 

3  or  more 

919 

752 

1,671 

333 
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TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Available  seats  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

Syracuse-Rochester 

nonstop 

3,208 

3,740 

6,948 

Syracuse-Buff alo 

2,676 

3,094 

5,770 

nonstop 

418 

418 

1 

2,676 

2,676 

5,352 

Syracuse-Cleveland 

722 

1,482 

2,204 

1 

190 

190 

2 

722 

1,292 

2,014 

Syracuse-Detroit 

760 

1,064 

1,824 

1 

266 

532 

798 

2 

494 

532 

1,026 

Syracuse-Chicago 

1,026 

1,064 

2,090 

2 

532 

532 

1,064 

3  or  more 

494 

532 

1,026 

Rochester-Buffalo 

4,356 

4,906 

9,262 

nonstop 

4,356 

4,716 

9,072 

1 

190 

190 

Rochester-Pittsburgh 

1,162 

1,147' 

2,309 

1 

504 

861 

1,365 

2 

65S 

286 

944 

Rochester-Cleveland 

722 

1,774 

2,496 

1 

722 

1,292 

2,014 

2 

482; 

482 

Rochester-Detroit 

1,026 

1,680 

2,706 

nonstop 

532 

532 

1,064 

1 

494 

798 

1,292 

3  or  more 

350 

350 

Rochester-Chicago 

1,292 

1,330 

2,622 

1 

798 

532 

1,330 

ALL  CARRIERS 
January  1955 

Number  of  flights  per 

„  ,  ,  week  by  all  types  of  equipment 

Number  of  - 


Segment 

intermediate 

stops 

Westbound  Eastbound 

Both 

directions 

Buffalo-Pittsburgh 

2,045 

1,651 

3,696 

nonstop 

511 

1,015 

1,526 

1 

1,534 

636 

2,170 

Buffalo-Cleveland 

1,328 

2,384 

3,712 

nonstop 

1 

3  or  more 

1,328 

1,748 

286 

350 

3,076 

286 

350 

Buffalo-Detroit 

2,466 

3,806 

6,272 

nonstop 

2 

3  or  more 

2,466 

3,302 

154 

350 

5,768 

154 

350 

Buffalo-Chicago 

3,544 

4,226 

7,770 

nonstop 

1,078 

924 

2,002 

1 

2,466 

3,302 

5,768 

Pittsburgh-Buffalo 

3  or  more 

16S 

168 

336 

Pittsburgh- Akron 

1 

854 

958 

1,812 

Pittsburgh-Cleveland 

4,954 

5,108 

10,062 

nonstop 

1 

2 

4,604 

350 

4,758 

350 

9,362 

350 

350 

Pittsburgh-Detroit 

5,633 

4,SS5 

10,518 

nonstop 

1,344 

3,0S5 

1,883 

3,227 

1 

2,394 

5,479 

9 

1,204 

608 

1,812 

Pittsburgh-Chicago 

6,847 

6,971 

13,818 

nonstop 

2,282 

2,154 

4,436 

1 

1,319 

1,740 

3,059 

2 

1,587 

1,818 

3,405 

3  or  more 

1,659 

1,259 

2,918 

Akron-  Clevelan  d 

nonstop 

2,304 

2,355 

4,659 

335 
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TOTAL  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA- 

ALL  CARRIERS  ! 

January  1955 

Available  seats  per 


Number  of 

week  by  all  types  of  equipment 

intermediate 

Both 

Segment 

stops 

Westbound  Eastbound 

directions 

Akron-Detroit 

504 

958: 

1,462 

nonstop 

504 

608 

1,112 

1 

350 

350 

Akron-Chicago 

1,274 

1,931 

3,205 

nonstop 

264 

665 

929 

1 

966 

916! 

1,882 

2 

350 

350 

3  or  more 

44 

44 

Cleveland-Detroit 

10,554 

8,902 

19,456 

nonstop 

9,218 

8,125  i 

17,343 

1 

1,336 

777 

2,113 

Cleveland-Chicago 

9,924 

7,902 

17,826 

nonstop 

4,000 

3,332 

7,322 

1 

2,642 

1,956 

4,598 

2 

872 

572! 

1,444 

3  or  more 

2,410 

2,052 

4,462 

Detroit-Chicago 

12,624 

13,042' 

25,666 

nonstop 

10,742 

10,594 

21,336 

2 

350 

1,182 

1,532 

3  or  more 

1,532 

1,266 

2,798 

10832 
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APPENDIX  D— page  1 

COACH  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Number  of  flights  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

New  York-Philadelphia 

nonstop 

42 

42 

84 

New  York-Pittsburgli 

nonstop 

14 

14 

28 

New  York-Cleveland 

nonstop 

14 

14 

28 

New  York-Detroit 

35 

35 

70 

nonstop 

21 

21 

42 

1 

14 

14 

28 

New  York- Chicago 

147 

147 

294 

nonstop 

9S 

98 

196 

1 

42 

42 

84 

2 

7 

7 

14 

Philadelphia-Detroit 

nonstop 

7 

7 

14 

Philadelphia-Chicago 

28 

28 

56 

nonstop 

21 

21 

42 

1 

7 

7 

14 

Buffalo-Chicago 

nonstop 

7 

7 

14 

Pittsburgh-Cleveland 

nonstop 

28 

28 

56 

Pittsburgh-Detroit 

35 

35 

70 

nonstop 

7 

7 

14 

1 

28 

2S 

56 

Pittsburgh-Chicago 

14 

14 

28 

nonstop 

7 

7 

14 

2 

7 

7 

14 

Cleveland-Detroit 

nonstop 

35 

42 

77 

Cleveland-Chicago 

14 

14 

2S 

nonstop 

7 

7 

14 

1 

7 

7 

14 

Detroit-Chicago 

nonstop 

21 

21 

42 

337 
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COACH  FLIGHTS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Number  of  flights  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

New  York-Philadelphia 

nonstop 

35 

2S  ! 

63 

New  York-Pittsburgh 

nonstop 

14 

21  1 

35 

New  York-Cleveland 

nonstop 

21 

21 

42 

New  York-Detroit 

35 

35  ; 

70 

nonstop 

21 

21 

42 

1 

14 

14 

28 

New  York-Chicago 

124 

117 

i 

241 

nonstop 

82 

89 

171 

1 

2S 

21 

49 

2 

14 

r~ 

i  \ 

21 

Philadelphi  a-D  et  roit 

nonstop 

7 

7 

14 

Philadelphia-Chicago 

1 

21 

7 

28 

Buffalo-Chicago 

nonstop 

7 

7  | 

14 

Pittsburgli-Cleveland 

nonstop 

28 

28  ; 

56 

Pittsburgh-Detroit 

28 

28  I 

56 

nonstop 

7 

7 

14 

1 

21 

21 

42 

Pittsburgh-Chicago 

14 

14 

28 

nonstop 

7 

7 

14 

2 

7 

7 

14 

Cleveland-Detroit 

nonstop 

35 

42  ; 

77 

Cleveland-Chicago 

14 

14 

28 

nonstop 

7 

7 

14 

1 

7 

7  ; 

14 

Detroit-Chicago 

nonstop 

21 

21 

42 

10834 
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APPENDIX  E— page  1 

COACH  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
July  1954 

Seats  per 


Number  of 

week  by  all  types  of  equipment 

Segment 

intermediate 

stops 

Westbound  Eastbound 

Both 

directions 

New  York-Philadelphia 

nonstop 

2,821 

2,751 

5,572 

New  York-Pittsburgh 

nonstop 

924 

924 

1,848 

New  York-Cleveland 

nonstop 

8S2 

882 

1,764 

New  York-Detroit 

nonstop 

1 

2,226 

1,400 

826 

2,226 

1,400 

826 

4,452 

2,800 

1,652 

New  York-Chicago 

nonstop 

1 

2 

11,130 

7,518 

3,164 

448 

11,060 

7,518 

3,094 

44S 

22,190 

15,036 

6,258 

896 

Pbiladelpbia-Detroit 

nonstop 

448 

448 

896 

Philadelphia-Chicago 

nonstop 

1 

2,016 

1,56S 

448 

1,946 

1,498 

448 

3,962 

3,066 

896 

Buffalo-Chicago 

nonstop 

546 

546 

1,092 

Pittsburgh-Cleveland 

nonstop 

1,960 

1,960 

3,920 

Pittsburgh-Detroit 

nonstop 

1 

2,506 

546 

1,960 

2,506 

546 

1,960 

5,012 

1,092 

3,920 

Pittsburgh-Chicago 

nonstop 

2 

924 

546 

378 

924 

546 

378 

1,848 

1,092 

756 

Cleveland-Detroit 

nonstop 

2,338 

2,758 

5,096 

Cleveland-Chicago 

nonstop 

8S2 

882 

1,764 

Detroit-Chicago 

nonstop 

1,372 

1,372 

2,744 

339 
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COACH  SEATS  SCHEDULED  PER  WEEK  BETWEEN 
SELECTED  CITIES  IN  THE  NEW  YORK-CHICAGO  AREA 

ALL  CARRIERS 
January  1955 

Seats  per 


Segment 

Number  of 
intermediate 
stops 

week  by  all  types  of  equipment 

Both 

Westbound  Eastbound  directions 

New  York-Philadelphia 

nonstop 

2,625 

1,862 

4,487 

New  York-Pittsburgh 

nonstop 

924 

1,400  ; 

2,324 

New  York-Cleveland 

nonstop 

1,386 

1,386  ! 

2,772 

New  York-Detroit 

2,256 

2,226 

4,482 

nonstop 

1,430 

1,400  i 

2,830 

1 

826 

826  : 

1,652 

New  York-Chicago 

9,406 

8,S60 

18,266 

nonstop 

6,270 

6,816 

13,086 

1 

2,142 

1,596 

3,738 

2 

994 

44S 

1,442 

Philadelphia-Detroit 

nonstop 

448 

44S 

896 

Philadelphia- Chicago 

1 

1,540 

448 

1,988 

Buffalo-Chicago 

nonstop 

546 

546  ; 

1,092 

Pittsburgh-Cleveland 

nonstop 

1,638 

1,638  ; 

3,276 

Pittsburgh-Detroit 

1,757 

1,757 

3,514 

nonstop 

476 

476  ; 

952 

1 

1,281 

1,281 

2,562 

Pittsburgh-Chicago 

924 

924 

1,848 

nonstop 

546 

546 

1,092 

2 

378 

378 

756 

Cleveland-Detroit 

nonstop 

2,26S 

2,688 

4,956 

Cleveland-Chicago 

SS2 

882  ! 

1,764 

nonstop 

504 

504 

1,008 

1 

378 

378 

756 

Detroit-Chicago 

nonstop 

1,372 

1,372 

2,744 

340 


11222  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

In  the  Matter  of  the 

NEW  YORK-CHICAGO  SERVICE  CASE 
Docket  No.  986,  et  al. 

Brief  of  the  North  American  Joint  Applicants 
to  the  Civil  Aeronautics  Board 
Summary  of  Argument 

The  issues  here  transcend  the  particular  applications 
and  even  the  particular  route,  for  this  proceeding  is  part 
of  a  series  of  cases  where  the  Board  is  re-examining  the 
basic  trunkline  route  structure.1  These  cases  are  being 
tried  at  a  time  when  it  has  become  clear  beyond  doubt 
that  trunkline  air  transportation  has  changed  substan¬ 
tially  since  the  first  days  of  the  Act  and  has  become  a 
major  industry  characterized  by  great  economic  strength 
and  dynamic  growth. 

The  cases  afford  an  opportunity  for  the  Board  to  re¬ 
examine  not  only  the  routes  at  issue,  but  its  basic  inter¬ 
pretation  of  the  Act  and  the  underlying  economics  of  air 
transportation.  It  is  time  to  take  an  overall  look  at  the 
results  of  past  policies  and  to  determine  whether  the 
concepts  developed  for  the  protection  of  an  infant  indus¬ 
try  are  suitable  to  promote  its  further  development.  Crit¬ 
ical  re-evaluation  is  necessary  if  the  Board’s  policies  are 
to  reflect  current  facts  and  to  promote  future  objectives. 

North  American  submits  that  this  reappraisal  will  es¬ 
tablish  that  air  transportation  can  best  be  developed  by 
a  more  flexible  standard  of  entry  into  the  business.  North 


1  The  other  cases  are  the  Denver  Service  Case,  Docket  No.  1841, 
the  Additional  Southwest-Northeast  Case,  Docket  No.  2355,  and 
the  New  York-Florida  Case,  Docket  No.  3051. 


341 


American  is  not,  however,  advocating  complete 
11223  freedom  of  entry.  It  merely  opposes  complete  ex¬ 
clusion  of  new  carriers  from  domestic  trunkline 
passenger  transportation.  It  urges  that  air  transporta¬ 
tion  has  reached  a  stage  where  both  statutory  standards 
and  economic  principles  require  entry  by  new  carriers. 
This  conclusion  is  supported  by  the  following  specific  ar¬ 
guments  : 

1.  Since  the  passage  of  the  Civil  Aeronautics  Act  in 
1938,  air  transportation  has  grown  from  an  infant  indus¬ 
try  with  commercial  revenues  of  only  thirty  million  dol¬ 
lars  a  year  to  a  giant  business  with  commercial  revenues 
of  over  one  and  a  quarter  billion  dollars.  Yet,  in  this 
sixteen  year  period,  when  the  industry  itself  has  grown 
forty  times,  the  Board  lias,  for  all  practical  purposes, 
limited  the  business  to  those  carriers  vrho  happened  to 
operate  in  1938.  In  1954,  96%  of  the  commercial  reve¬ 
nue  in  certificated  operations  was  realized  by  the  grand¬ 
father  carriers.  New  entrants  into  the  business,  the  all¬ 
freight  and  feeder  carriers,  carriers,  carried  only  4%  of 
the  business. 

The  door  has  been  completely  shut  on  new  carriers  as 
far  as  the  domestic  trunkline  passenger  business  is  con¬ 
cerned.  The  Board  has  certified  no  new  carriers  in  this 
field — the  biggest  and  most  important  part  of  air  trans¬ 
portation.  North  American’s  application  is  the  major 
effort  to  open  this  iron  door.  • 

2.  The  reasons  that  led  to  severe  restriction  of  entry 
in  air  transportation  have  largely  disappeared.  In  1938, 
this  was  a  small,  subsidized  industry.  Congress  author¬ 
ized  the  Board  to  legally  restrict  competition  where  it 
thought  that  it  w-ould  harm  its  proper  development.  But 
even  at  that  time  Congress  made  clear  that  competition 
in  air  transportation  vms  in  the  public  interest  and  that 
new  entrants  should  be  encouraged.  Todav  the  industry 
is  40  times  as  big.  It  is  growing  at  the  rate  of  about 
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15%  a  year.  Domestic  trunk  lines  are  now,  with  only 
four  exceptions,  operated  without  subsidy.  Air  line  oper¬ 
ating  margins  are  higher  than  those  prevailing  in  most 
other  industries.  Restrictive  route  policies  appropriate 
to  a  struggling  small  industry  heavily  dependent  on  sub¬ 
sidy  should  not  be  applied  to  today’s  giant  indus¬ 
try. 

11224  3.  Air  transportation  has  reached  a  stage  where 

competition  from  new  carriers,  far  from  being  a 
threat  to  its  survival,  is  vitally  necessary  for  its  con¬ 
tinuing  progress.  The  full  benefits  of  competition  can¬ 
not  be  realized  unless  the  seventeen-year  policy  of  exclu¬ 
sion  is  abandoned  and  new  carriers  are  admitted  to  the 
business.  The  right  of  new  businesses  to  develop  new 
markets  and  try  new  methods  has  been  characteristic  of 
American  business  development.  The  overwhelming  suc¬ 
cess  of  this  American  tradition  places  a  heavy  burden  of 
proof  on  those  who  would  deny  access  to  the  market  by 
new  competition.  The  burden  becomes  vitally  unsur- 
mountable  in  a  voung  dvnamic  industrv  like  air  trans- 
portation  with  a  growth  of  4000%  in  seventeen  years. 

The  history  of  air  transportation  indicates  that  its  de¬ 
velopment  will  suffer  if  new’  competition  continues  to  be 
completely  excluded.  While  extension  of  the  routes  of 
the  grandfather  carriers  has  increased  competition,  the 
full  benefits  of  competition  cannot  be  realized  unless  car¬ 
riers  with  new’  ways  of  doing  business  are  granted  an 
opportunity  to  test  them.  This  is  not  a  theory  but  a 
fact.  The  failure  of  the  grandfather  carriers  to  realize 
that  the  solution  to  the  1947-1949  airline  recession  was 
to  lower  fares  and  increase  seating  density  rather  than 
to  increase  subsidy  indicates  the  sluggishness  that  per¬ 
vades  an  industry  protected  from  new’  competition.  The 
fact  that  air  coach,  the  most  important  development  in 
air  transportation  since  1938,  did  not  come  from  the 
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certificated  industry  is  a  dramatic  illustration  of  the  re¬ 
sults  of  limiting  the  business  to  the  same  few  carriers. 

4.  The  legislative  history  of  the  Act  indicates  that 
Congress  intended  that  there  be  flexible  entry  into  the 
business.  At  the  beginning  of  the  Congressional  delib¬ 
erations,  there  were  members  of  Congress,  government 
departments  and  public  witnesses  who  objected  to  the 
certificate  provision  on  the  ground  that  it  might  be  inter¬ 
preted  as  barring  new  carriers.  The  representatives  of 
the  established  airlines  pointed  to  the  record  of  the 

ICC  under  the  Motor  Carrier  Act  and  said  that 
11225  new  carriers  had  been  permitted  into  the  motor 

business  despite  a  certificate  requirement.  They 
said  that  there  would  be  more  new  carriers  than  ever  if 
the  bill  were  passed.  It  was  only  after  these  assurances 
had  been  made  that  the  Act  otained  the  support  neces¬ 
sary  for  its  passage.  These  assurances  were  considered 
so  important  that  just  prior  to  the  Senate  vote,  the  floor 
managers  made  a  final  commitment  to  the  Senate  that 
the  Act  erects  no  bars  to  “prevent  other  persons  from 
obtaining  franchises.”  (See  Part  I  A) 

5.  The  Act  envisages  a  vigorously  competitive  air 
transportation  system.  It  was  modeled  largely  after  the 
Motor  Carrier  Act  where  liberal  entry  standards  were 
applied.  It  differs  substantially  from  traditional  public 
utility  statutes  in  its  promotional  and  developmental  ob¬ 
jective  and  its  express  recognition  of  the  value  of  com¬ 
petition  in  attaining  those  objectives.  The  statutory 
recognition  of  competition  as  a  guiding  policy  is  con¬ 
tained  in  the  many  anti-monopoly  provisions  such  as  lim¬ 
itation  on  merger  and  interlocking  relationships.  More 
important  is  the  provision,  unique  to  this  statute,  that 
“competition  to  the  extent  necessary  to  assure  the  sound 
development  of  air  transportation  is  in  public  interest. 

As  far  as  entry  is  concerned,  the  passage  of  the  Civil 
Aeronautics  Act  establishes  that  Congress  believed  that 


344 


an  expert  agency  should  decide  the  extent  of  competition 
in  the  industry.  Specifically,  Congress  instructed  the 
Board  that  there  should  be  competition  in  such  amount 
as  would  “assure  the  sound  development”  of  the  indus¬ 
try.  It  did  not  decide  to  what  extent  competition  was 
necessary  or  advisable.  It  did  not  decide  that  air  trans¬ 
portation  was  a  “natural  monopoly”. 

6.  From  its  earliest  cases  the  Board  recognized  that 
the  Act,  far  from  abandoning  the  principle  of  competition 
envisages  a  strongly  competitive  air  transportation  sys¬ 
tem.  It  has  recently  said  that  the  Board  has  relied 
“principally  on  carrier  competition  to  achieve  those  econ¬ 
omies  and  improvements  in  service  which  are  necessary” 
to  attain  the  statutory  objectives. 

11226  There  is  no  conflict  between  “competition”  and 
the  “sound  development”  of  air  transportation. 
Indeed  the  sound  development  of  the  American  economy 
has  long  depended  on  competition.  The  Board’s  cases 
have  recognized  that  air  transportation  is  no  exception. 
Competition  is  not  merely  a  statutory  requirement,  it  is 
a  practical  necessity.  The  Board’s  opinions  have  re¬ 
peatedly  pointed  out  that  improvements  in  service,  new 
methods  of  operation,  additional  traffic  and  revenues,  in¬ 
creased  efficiency  and  lower  costs  can  best  be  attained  by 
relying  on  the  stimulus  of  competition.  These  are  the 
essence  of  the  “sound  development”  of  air  transportation. 
(See  Part  I  B) 

The  full  application  of  the  principles  in  the  Board’s 
opinion  requires  certification  of  competition  from  new 
carriers  with  new  ideas  and  methods.  The  Board  has 
recognized  this  in  the  air  freight  field.  It  has  not  done 
so  in  the  passenger  trunkline  field.  Yet  this  is  the  most 
important  area  embracing  86%  of  the  revenues.  It  is 
also  the  most  mature  and  lucrative  area — the  one  where 
competition  involves  the  least  risk. 
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New  competitors  are  particularly  important  to  develop 
air  coach.  The  Board  has  recognized  that  “the  develop¬ 
ment  of  civil  aviation  in  the  United  States  as  contem¬ 
plated  in  the  Civil  Aeronautics  Act  will  not  be  realized 
until  such  time  as  air  travel  is  placed  within  the  economic 
reach  of  the  great  majority  of  the  traveling  public.” 2  It 
has  also  recognized  that  “economic  regulation  alone  can¬ 
not  be  relied  upon  to  take  the  place  of  the  stimulation 
which  competition  provides.”3  There  can  be  no  compe¬ 
tition  so  effective  as  that  from  a  new  entrant  with  a 
demonstrable  record  of  vigorous  exploration  of  the  coach 
market. 

8.  The  New  York-Chicago  Route  area  is  a  good  ex¬ 
ample  of  the  failure  of  coach  to  develop  without  this  kind 
of  stimulus.  Despite  the  fact  that  the  Board  on  three 
occasions  has  warned  the  first  class  passenger  carriers 
that  coach  must  be  developed,  the  record  Shows 
11227  that  coach  has  not  been  and  will  not  be  properly 
developed  by  the  presently  certificated  operators. 
There  are  three  key  facts  that  demonstrate  this.  (See 
Part  II) : 

(a)  So-called  “coach”  fares  are  high.  They  average 
4.S  cents  a  mile  compared  to  3.6  cents  for  North  Ameri¬ 
can.  These  high  fares  are  33%  above  those  proposed  by 
North  American  for  comparable  service. 

(b)  Coach  service  is  inadequate  and  inconvenient.  On 
the  thirteen  high  density  intermediate  segments  in  the 
area,  (excluding  the  New  York-Chicago  segment)  conve¬ 
nient  coach  service  averages  less  than  the  minimum  serv¬ 
ice  for  feeders,  i.e.  two  round  trip  flights  a  day.  On  the 

2  Board  Coach  Policy  Statement  issued  December  6,  1951. 

3  Colonial  Airlines,  Atlantic  Seaboard  Operation,  4  CAB  552 
(1944). 
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New  York-Chicago  segment,  the  service  is  geared  to 
transcontinental — not  local — traffic. 

(c)  Because  of  liigli  fares  and  poor  service,  coach  is 
undeveloped.  Coach  is  only  11.3%  of  total  traffic  on  the 
segments  other  than  New  York-Chicago.  Including  New 
York-Chicago,  the  proportion  is  only  21.7% — less  than 
the  national  average.  Yet  on  these  high  density  seg¬ 
ments,  the  coach  proportion  should  be  among  the  highest 
in  the  country. 

9.  The  heavy  traffic  density  and  dynamic  growth  of  the 
New  York-Chicago  segments  require  certification  of  sub¬ 
stantial  additional  competition.  New  York-Chicago  has 
more  passengers  than  any  other  segment  in  the  United 
States.  The  top  twenty  segments  include  eight  in  this 
area.  All  but  two  are  in  the  top  hundred.  The  density 
of  the  market  is  attested  bv  the  large  number  of  sched- 
ules  and  the  high  load  factors.  The  traffic  over  the 
route  is  more  than  the  combined  traffic  of  Northwest  and 
Delta,  the  fifth  and  sixth  largest  carriers.  The  Board 
decisions  recognize  that  in  these  circumstances  both  le¬ 
gally  and  factually  there  is  a  strong  presumption  in 
favor  of  competition.  (See  Part  IV  A  &  B). 

10.  Moreover,  the  outstanding  fact  about  air  trans¬ 
portation  today  is  its  growth.  Since  193S,  it  has  grown 
at  the  rate  of  25%  a  year:  since  194S  at  the  rate  of  19%. 
The  growth  in  1954  was  over  four  times  as  much  as  the 
total  industry  in  1938.  Faced  with  this  rapid  growth  the 

Board  has  the  choice  of  preserving  all  of  the  growth 
11228  to  existing  carriers  or  providing  more  vigorous 

competition  by  certificating  new  carriers.  The 
Board  has  held  that  it  is  contrary  to  the  competitive  re¬ 
quirements  of  the  Act  to  reserve  all  growth  to  existing 
carriers  and  that  the  fact  that  a  carrier  can  or  does  ren¬ 
der  adequate  service  is  immaterial.  (See  Part  IV  C  &  D). 
Consistency  with  these  decisions  requires  certification  of 
North  American  in  this  case. 
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11.  North  American  should  be  preferred.  To  award 
any  additional  routes  to  the  Big  Four  carriers  who  now 
carry  73.6%  of  the  traffic  would  increase  their  danger¬ 
ously  dominant  position.  In  comparison  with  the  other 
trunks,  North  American  should  be  preferred  for  three 
reasons : 

(a)  The  Board’s  primary  obligation  is  to  build  an  air 
transportation  system  that  serves  the  traveling  public. 
Today  this  makes  the  development  of  coach  the  Board’s 
most  important  responsibility.  The  carrier  should  be  se¬ 
lected  winch  will  contribute  most  to  coach  development. 
North  American’s  management  pioneered  air  coach.  It 
has  a  seven  year  record  of  intensive  and  aggressive  de¬ 
velopment  of  the  market. 

(b)  North  American’s  operation  has  been  characterized 
by  vigorous  and  imaginative  management.  It  has  carried 
an  ever  increasing  volume  of  traffic  at  low  fares  without 
subsidy.  It  has  adopted  the  most  advanced  passenger 
handling  technique.  Of  the  hundreds  of  non-certificated 
carriers,  North  American  is  the  one  that  came  out  on 
top.  This  is  an  opportunity  to  absorb  into  the  certifi¬ 
cated  industry  the  best  talent  developed  in  the  non-cer¬ 
tificated  industry. 

(c)  At  this  stage  the  sound  development  of  air  trans¬ 
portation  can  only  be  promoted  by  authorizing  competi¬ 
tion  from  a  new  carrier.  In  part,  this  is  necessary  to  pro¬ 
tect  the  public  against  excessive  rates  and  excessive 
profits.  In  part  it  is  necessary  because  any  industry 
will  become  stagnant  without  the  stimulus  from  new  car¬ 
riers  with  new’  ways  of  doing  the  job.  Certification  with¬ 
out  subsidy  will  provide  a  test  of  what  ingenuity  and  new 
methods  can  do.  Overall,  the  need  is  overwhelming  if 
the  objectives  of  the  Act  are  to  be  attained.  (See  Part 
V.) 


34S 


11229  12.  Certification  of  North  American  would  not 

impair  the  development  of  the  carriers  presently 
certificated  over  this  route.  Growth  is  sn  rapid  that  the 
traffic  diverted  by  North  American  would  be  overcome  by 
one  year’s  growth  of  the  existing  carriers.  For  the  most 
part  North  American  seeks  to  compete  with  the  Big  Four, 
carriers  with  tremendous  resources  fully  able  to  stand  more 
competition.  Northwest  and  Capital  have  such  limited  pres¬ 
ent  participation  in  the  market  sought  by  North  American 
that  diversion  would  have  but  a  minimal  effect  and  would 
be  more  than  offset  by  normal  growth.  (See  Part  IV  D). 

13.  The  argument  that  exclusion  of  new  carriers  is 
necessary  to  provide  a  balanced  service  pattern  between 
large  and  small  towns  is  obsolete.  Today  big  city  traffic 
constitutes  86%  of  the  traffic  carried  by  certificated  car¬ 
riers.  Only  .S  of  1%  is  small  town  traffic.  There  has 
been  progressive  abandonment  of  trunkline  service  to 
small  towns.  There  is  no  evidence  of  substantial  losses 
at  small  towns  today.  The  most  that  can  be  said  is  that 
that  small  portion  which  is  small  town  service  is  less 
profitable. 

Logically  the  small  town  argument  excludes  all  new 
entry  because  the  Board  is  least  likely  to  authorize  new 
carriers  to  render  trunkline  service  to  small  towns.  This 
extreme  result  is  not  warranted  by  the  minimal  small 
town  service  rendered  today.  This  is  particularly  true 
when  it  is  clear  that  segments  such  as  those  at  issue 
here  are  growing  at  such  a  rate  as  to  be  profitable 
whether  or  not  North  American  is  certificated.  Certifica¬ 
tion  of  North  American  would  impose  no  drain  on  any 
profits  needed  to  provide  small  town  service  by  existing 
carriers. 

14.  The  Board  has  never  considered  the  desirability 
of  building  up  small  carriers  as  a  controlling  principle. 
Tn  cases  where  the  Board  has  chosen  a  larger  over  a 
smaller  carrier  it  has  recognized  that  the  superior  ben- 


efits  to  the  traveling  public  derived  from  large  carrier 
certification  outweigh  the  desirability  of  building  up 
small  carriers.  In  this  case  the  desirability  of  building 
up  smaller  carriers  is  outweighed  by  the  better  job  that 
North  American  'would  do  in  developing  low  fare 
11230  coach  and  the  effect  on  the  development  of  the 
whole  industry  resulting  from  the  certification  of  a 
new  carrier. 

The  small  carrier  considerations  are  less  persuasive 
today  than  ever  for  three  reasons:  (1)  the  industry  is 
growing  so  rapidly  that  there  is  plenty  of  room  to  build 
up  small  carriers  and  to  admit  new  competition,  (2)  most 
small  carriers  are  sound,  non-subsidized  operations  today 
which  have  experienced  substantial  growth  and  have  oper¬ 
ating  margins  comparable  to  the  Big  Four.  They  have 
been  able  to  finance  substantial  fleets  of  modern  equip¬ 
ment  on  the  strength  of  their  existing  routes,  (3)  there 
are  only  four  subsidized  domestic  trunkline  operations 
today  of  which  two  are  not  likely  to  continue  on  sub¬ 
sidy.  The  total  trunkline  subsidy  in  3954  was  $3,700,000 
as  compared  to  revenue  growth  of  $98,000,000.  The 
Board’s  route  decisions  can  eliminate  subsidy  and  admit 
new  competition. 

15.  North  American  is  not  barred  by  any  violation  of 
the  regularity  provisions  of  the  Board’s  regulations.  This 
is  a  certificate  proceeding,  not  a  compliance  proceeding . 
The  Act  provides  specific  penalties  for  past  violations. 
Denial  of  a  certificate  is  not  one  of  those.  In  a  certifi¬ 
cate  proceeding,  the  Board  is  solely  concerned,  as  a  mat¬ 
ter  of  law,  with  whether  in  the  future  the  carrier  will 
conduct  its  certificated  operations  in  a  fit  and  responsible 
manner.  Past  violations  are  only  relevant  if  they  rea¬ 
sonably  infer  that  future  operations  under  a  certificate 
will  be  irresponsible. 

Every  fact  shows  that  North  American’s  operations 
under  a  certificate  would  be  consistent  with  the  highest 
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obligation  of  a  certificate  holder.  It  has  not  only  meticu¬ 
lously  complied  with  the  Board’s  safety  regulations,  it 
has  been  aggressive  in  adopting  the  most  advanced  safety 
techniques.  It  has  employed  model  passenger  handling 
techniques  and  fulfilled  completely  its  obligations  to  the 
traveling  public.  The  fact  that  its  equipment  purchases 
are  financed  by  the  Bank  of  America  conclusively  indi¬ 
cates  its  financial  responsibility  and  its  high  reputation 
in  the  business  community.  If  the  Board  has  any  doubts 
as  to  North  American’s  fitness  it  can  follow  the  precedents 
of  the  ICC  and  FCC  and  certificate  North  American  for 
a  temporary  probational  period.  (See  Part  VI). 

11238  I 

Every  Legal  and  Economic  Consideration  Requires 
Liberation  of  Entry  Standards 

There  is  no  need  to  dwell  on  the  basic  industry  facts 
that  require  liberalization  of  entry  standards.  In  an  in¬ 
dustry  where  competition  is  a  statutory  objective,  where 
revenues  have  increased  4000%  in  seventeen  years,  where 
current  growth  and  operating  margins  are  substantial, 
there  is  no  warrant  for  continuing  a  policy  formulated  in 
nursery  days  which  results  in  preserving  96%  of  the 
business  to  the  grandfather  carriers.  Complete  exclusion 
of  any  new  carriers  from  the  passenger  trunkline  busi¬ 
ness,  which  accounts  for  86%  of  the  industry’s  commer¬ 
cial  revenues  is  contrary  to  law  and  to  fact  * 


4  For  the  year  ended  June  30.  1938,  total  non-mail  revenues  of 
all  carriers  were  $31,341,000.  For  the  year  ended  September  30, 
1954,  total  non-mail  revenues  were  $1,248,899,000  of  which  $28,- 
667,000  were  earned  by  local  service  carriers  and  $16,610,000  by 
all  freight  carriers.  In  addition,  miscellaneous  new  operations 
such  as  the  helicopter  carriers,  Resort  and  Trans-Pacific,  had 
non-mail  revenues  of  $4,900,000.  Passenger  revenues  amounted  to 
$1,117,253,000.  Of  this  amount  $32,000,000  was  earned  by  local 
service,  helicopter  and  territorial  operations. 
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A.  The  Legislative  History  Indicates  Congress  Intended 
That  Air  Transportation  Should  Not  be  Reserved 
For  the  Grandfather  Carriers. 

During  the  course  of  the  early  hearings  there  developed 
opposition  to  requiring  certificates.5  The  proponents  of 
the  bill  met  this  opposition  by  stating  that  new  carriers 
would  have  every  opportunity  to  get  in  the  business.6 
Thus,  Colonel  Gorrell,  then  President  of  the  Air  Trans¬ 
port  Association,  testified  as  follows: 

“We  feel  that  the  enactment  of  H.R.  5234  will  bring  in  a 
number  of  new  companies  and  there  will  be  additional 
air  line  service.” 7 

Later  on  Colonel  Gorrell  emphasized  that  a  certificate 
requirement  could  not  be  construed  as  restricting 
11239  new  entrants  because  historically  the  Commission 
had  been  “most  liberal  where  new  interests  sought 
to  enter  the  field,” 8  Of  particular  importance  in  the  leg¬ 
islative  history  was  the  reliance  of  the  Committee  on  the 
fact  that  the  language  of  the  Act  was  modeled  after  the 
Motor  Carrier  Act  and  that  the  Interstate  Commerce  Com¬ 
mission  had  not  frozen  entry  into  the  motor  carrier  busi¬ 
ness.9 

During  debates,  both  Senator  Truman  and  Senator 


5  This  discussion  summarizes  a  more  detailed  analysis  contained 
in  the  Brief  to  the  Examiner,  pp.  4-10. 

c  Hearings  on  H.R.  5234  and  H.R.  4652,  pp.  123-124,  147,  149, 
150,  249,  255,  259,  260.  Hearings  on  S.  2  and  S.  1760,  75th  Cong., 
1st  Sess.  (1937),  pp.  77,  85-9,  96,  118,  150.  See  also  Report  of 
Federal  Aviation  Commission,  74th  Cong.,  1st  Sess.,  Sen.  Doc.  15 
(1935). 

7  Hearings  on  H.R.  5234  and  H.R.  4652,  p.  344 ;  Hearings  on 
S.  2  and  S.  1760,  p.  503. 

8  Hearings  on  H.R.  5234  and  H.R.  4652,  p.  344 ;  Hearings  on 
S.  2  and  S.  1760,  p.  503. 

0  Hearings  on  S.  2  and  S.  1760  (1937),  pp.  305-308. 


Copeland  stressed  numerous  provisions  in  the  Act  as 
evidencing  a  policy  in  favor  of  competition.  On  the 
door  oi  the  Senate,  Senator  King  of  Utah  demanded  flat 
assurances  that  the  bill  would  not  freeze  new  companies 
out  of  the  business,  stating: 

.  .  If  the  purpose  of  the  bill  is  to  ‘freeze’  certain 
contracts,  or  certain  activities  of  a  number  of  companies 
or  organizations,  and  to  give  them  rights  in  perpetuity  to 
the  exclusion  jo f  others;  if  the  bill  erects  bars  to  protect 
those  who  now  have  contracts  or  now  have  established 
air  lines  and  to  prevent  other  persons  or  other  corpora¬ 
tions  from  obtaining  franchises  and  rights  to  operate  air¬ 
planes,  I  would  hesitate  to  vote  for  the  bill. 

•  •  •  • 

.  .  If  it  authorizes  their  activities  to  the  exclusion 
of  others  who  may  desire  to  enter  this  great  field,  then  I 
think  there  should  be  some  amendments  that  would  fully 
protect  the  public  and  protect  those  who  are  interested 
in  the  development  of  this  great  art.” 

Senator  Truman  assured  Senator  King  that  no  such 
eventualities  could  come  to  pass  under  the  Act,  as  it  was 
drafted.  After  this  necessary  assurance  the  Act  was 
passed.10 

The  legislative  history  thus  indicates  that  the  commit¬ 
tees  were  alert  to  the  possibility  that  the  Act  might  be 
used  to  prevent  new  entrants  into  the  business.  The  in¬ 
dustry  met  this  by  both  assurance  and  argument  that 
enacting  the  bill  would  “bring  in  a  number  of  new  com¬ 
panies”  and  that  similar  certificate  provision  under  the 
Motor  Carrier  Act  had  always  been  interpreted  in  a 
“most  liberal  manner”  as  far  as  new  entrants  were  con¬ 
cerned.  It  was  only  after  these  assurances  that  the  bill 
was  passed. 


10  Debates  on  S.  3845,  83  Cong.  Record,  Part  6,  p.  6726,  6851,  2, 
75th  Cong.,  3d  Sess.  (1938). 
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11240  n 

B.  The  Civil  Aeronautics  Act  Envisages  a  Vigorously 
Competitive  Air  Transportation  System. 

1.  The  Act  u:as  modeled  on  the  Motor  Carrier  Act  and 
differs  from  traditional  public  utility  statutes  in  its  em¬ 
phasis  on  competition  and  in  its  developmental  objectives. 

In  passing  the  Act,  Congress  recognized  that  air  trans¬ 
portation  was  a  business  affected  with  a  public  interest 
and  subjected  it  to  some  controls  similar  to  those  em¬ 
ployed  in  regulating  public  utilities.  Carriers  were  re¬ 
quired  to  get  certificates  of  public  convenience  and  neces¬ 
sity  and  were  required  to  render  service  at  reasonable 
rates.  Exit  from  the  business  was  controlled.  These 
provisions  indicate  that  Congress  did  not  contemplate 
complete  freedom  of  entry.  In  themselves,  however,  they 
gave  little  indication  of  the  extent  to  which  new  entry  was 
to  be  permitted.11 

The  fact  that  there  is  a  public  interest  in  a  sound  air 
transportation  system  has  no  direct  relevance.  Many 
industries,  such  as  aircraft  manufacture,  where  the  public 
interest  is  equally  great,  have  no  control  on  entry.  The 
cases  which  permit  regulation  of  a  business  affected  with 
a  public  interest  do  not  imply  that  all  such  businesses  are 
public  utilities.  They  merely  hold  that  if  they  are  af- 


11  Nor  do  the  high  safety  requirements  inherent  in  aviation 
determine  the  economic  question  of  entry.  Even  if  there  were  a 
direct  correlation  between  safety  and  economic  soundness,  the 
evidence  in  this  case  shows  that  the  granting  of  all  of  North 
American's  applications  would  not  in  any  way  affect  the  economic 
soundness  of  its  competitors.  The  fact  that  local  service  carriers 
and  carriers  such  as  Colonial,  despite  thin  or  non-existent  profit 
margins,  have  better  safety  records  than  the  Big  Four  belies  any 
such  direct  relationship.  And  many  businesses,  such  as  drug 
manufacturing  or  food  processing,  where  safety  is  equally  im¬ 
portant,  have  no  restriction  on  entry  on  economic  grounds. 
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fected  with  a  public  interest  there  is  a  constitutional 
right  to  regulate.12 

Likewise  the  fact  that  a  certificate  is  required  is  of  no 
significance,  per  se.  The  Federal  Communications  Act 
has  a  certificate  requirement  and  yet  it  was  held  that 
“the  Act  recognizes  that  the  field  of  broadcasting  is  one 
of  free  competition.”  13  In  interpreting  the  certifi- 
11241  cate  provisions  of  the  Natural  Gas  Act,  the  court 
stated  that  “nothing  in  the  Act  suggests  that  Con¬ 
gress  thought  monopoly  better  than  competition  ...  or 
inended  ...  to  give  an  existing  supplier  .  .  .  the  privi¬ 
lege  of  furnishing  the  increased  supply” 14  The  degree 
of  competition  is  not  determined  by  the  existence  of  a 
certificate  requirement  but  by  the  specific  standard  and 
the  general  structure  of  the  Act. 

There  are  four  primary  considerations  in  analyzing  the 
basic  structure  of  the  Civil  Aeronautics  Act. 

First,  The  Civil  Aeronautics  Act  was  modeled — not 
after  traditional  utility  statutes  but  after  the  Motor  Car¬ 
rier  Act.15  The  significant  fact  is  that  the  ICC  has 
admitted  hundreds  of  new  motor  carriers  and  that  Con¬ 
gress  relied  on  this  in  using  the  Motor  Carrier  Act  lan¬ 
guage. 

12  See,  e.g.  Munn  v.  Illinois,  94  U.S.  113  (1877);  Wolf  Packing 
Co.  v.  Court  of  Ind.  Rel.,  262  U.S.  522  (1923). 

13  FCC  v.  Sanders  Bros.,  309  U.  S.  470,  474. 

14  Panhandle  Eastern  Pipe  Line  v.  FPC,  162  F(2)  881,  884, 
(D.C.  Cir.)  C.D.  335  U.S.  854  (1948). 

15  The  Board  recognized  this  in  Acquisition  of  Marquette  by 
TWA-Supplemental  Opinion,  2  CAB  409  (1940)  where  it  stated: 

“Since  the  Acts  are  parallel  in  their  general  scope,  purposes 
and  terms,  it  is  apparent  that  Congress  intended  that  the  Act, 
each  in  its  own  field,  should  have  like  interpretation,  application 
and  effect.”  (p.  412). 
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Second.  The  existence  in  the  Act  of  such  provisions  as 
Section  408  (Approval  of  Consolidation,  Mergers  and  Ac¬ 
quisitions  of  Control),  Section  409a  (Interlocking  Rela¬ 
tionship),  and  Section  411  (Unfair  Competition),  are  spe¬ 
cific  evidence  that  Congress  intended  as  far  as  possible 
that  the  Act  be  administered  in  a  manner  which  gave  full 
recognition  to  the  economic  benefits  of  competition. 

Third.  The  unique  and  controlling  provision  which 
distinguishes  the  Civil  Aeronautics  Act  from  all  other 
regulatory  statutes  is  Section  2(d)  which  expressly  pro¬ 
vides  that  “competition  to  the  extent  necessary  to  assure 
the  sound  development  of  air  transportaion”  is  in  the 
public  interest  and  in  accordance  with  the  public  conveni¬ 
ence  and  necessity.  This  provision  goes  further  than 
anything  in  the  Motor  Carrier  Act.  It  is  specific  Con¬ 
gressional  recognition  that  competition  is  to  be  a  pri¬ 
mary  force  in  attaining  the  objectives  of  the  Act. 

11242  Fourth.  The  Act  is  distinguished  from  the  tra¬ 
ditional  regulatory  statutes  by  its  promotional  and 
developmental  objectives.  As  the  Board  has  stated:16 

“.  .  .  This  characteristic  of  the  statutory  scheme  serves 
to  distinguish  the  Civil  Aeronautics  Board  from  judicial 
tribunals  and  even  from  many  regulatory  bodies.  Thus 
the  Civil  Aeronautics  Board,  in  addition  to  regulatory 
functions  which  are  concerned  with  the  protection  of  the 
users  of  a  public  service,  has  been  entrusted  by  the  Con¬ 
gress  with  a  major  promotional  and  developmental  re¬ 
sponsibility — 

*  •  •  • 

“Throughout  the  rest  of  the  Civil  Aeronautics  Act  runs 
the  unmistakable  thread  of  this  development  objective 

16  Air  Freight  Case,  10  CAB  572  (1949),  affd.  American  Air¬ 
lines  v.  CAB,  192  F.(2d)  417  (1951);  See  also  TWA-North  South 
California  Service,  4  CAB  373,  374  (1944).  American  Export 
Air,  Trans-Atlantic  Service,  2  CAB  16,  30  (1940). 
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.  .  .  Thus  the  Civil  Aeronautics  Act  .  .  .  expresses  the 
desire  of  Congress,  through  administrative  control,  to  en¬ 
courage  and  guide  the  development  of  a  dynamic  industry 
vitally  related  to  the  national  interest”  (p.  5S8). 

2.  The  Act  places  primary  reliance  on  competition  to 
attain  the  statutory  objectives. 

The  force  of  the  “competition”  provision  in  Section 
2(d)  has  been  consistently  recognized  by  the  Board.17  In 
TWA,  North-South  California  Case,  4  CAB  373,  1944) ; 
it  stated  as  follows : 

.  .  At  the  time  the  Act  was  passed  in  1938  the  do¬ 
mestic  air  transportation  system  had  already  assumed  a 
strongly  competitive  character.  Congress  had  been  told 
by  the  Federal  Aviation  Commission,  whose  report  of 
January  1935  was  before  it  at  the  time  the  Act  was 
under  consideration,  that  the  ‘high  quality  of  American 
air  transport  had  been  due  in  large  part  to  the  competi¬ 
tive  spirit  that  had  existed  throughout  its  development.7 
Far  from  abandoning  the  principle  of  competition,  Com- 
gress  in  the  Act  expressly  directed  the  Board  to  consider 
‘competition  to  the  extent  necessary  to  assure  the  sound 
development  of  an  air  transportation  system’  as  being  in 
the  public  interest.  . . 

The  competitive  provision  distinguishes  this  Act  from 
the  traditional  public  utility  statutes  and  even  from  the 
Motor  Carrier  Act.  As  the  Board  stated  in  American 
Export,  Trans  Atlantic  Services ,  2  CAB  16  (1940)  3 

“Certainly,  the  declaration  of  policy  contained  in  sec¬ 
tion  2  differentiates  the  Act  in  many  important  respects 
from  the  usual  form  of  public  utility  regulatory 
11243  statutes.  Particularly  is  the  Act  differentiated 
from  the  Motor  Carrier  Act,  1935,  ...  by  reason 


17  American  Export  Air,  Trans-Atlantic  Service,  2  CAB  16,  30 
(1940) ;  TWA,  North-South  California  Case,  4  CAB  373,  374 
(1944) ;  Atlantic  Seaboard  Case,  4  CAB  552,  555  (1944). 
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of  the  [competitive]  provision  of  section  2  ....  ;  This 

,  provision  has  no  counterpart  in  the  Motor  Carrier  Act, 

1935  .  .  .  (Underscoring  supplied)  (p.  30). 

m 

Yet  under  the  Motor  Carrier  Act  with  no  competition 
provision  the  ICC  has  admitted  hundreds  of  new  car¬ 
riers. 

The  doctrine  that  the  Act  envisages  that  the  Board 
would  rely  primarily  on  competition  to  attain  its  develop- 
mental  objectives  has  been  strongly  affirmed  in  a  series 
of  recent  cases.18  In  the  most  recent  of  these  the  Board 
stated : 

”  “It  is  to  be  noted  that  in  the  endeavor  to  obtain  an  air 

transportation  system  commensurate  with  the  needs  of 
the  commerce  of  the  United  States  and  the  national  de¬ 
fense,  the  Board,  as  weU  as  the  President,  have  relied 
principally  on  carrier  competition  to  achieve  those  econo¬ 
mies  and  improvements  in  service  which  are  necessary 
for  these  purposes.  This  reliance  on  competition  is  re¬ 
sponsive  to  the  declaartion  of  policy  in  section  2  of  the 
Act.19 .  . .”  (Underscoring  supplied) 

*  The  language  of  the  statute  and  the  doctrine  of  the 
Board  cases  make  it  clear  that  this  Act  differs  radically 
from  other  regulatory  statutes  in  its  singular  reliance 

1  on  competition  to  attain  the  Congressional  purposes. 

2.  The  fact  that  competition  is  in  the  public  interest 

*  “to  the  extent  necessary  to  assure  the  sound  develop- 

„  ment”  of  air  transportation  does  not  destroy  the  vital  role 

of  competition  in  fulfilling  the  statutory  objectives. 

18  Reopened  Southern  Service  to  the  West  Case,  E-8466  June 
29,  1954;  Trans-Pacific  Renewal  Case  E-8929,  February  8,  1955; 

*  Re-opened  New  York-Balboa  Through  Service  Proceeding,  ONE 
9109-10,  November  24,  1954. 

19  Reopened  New  York-Balboa  Through  Service  Proceeding,  ibid, 
The  opinion  was  released  April  18,  1955. 
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There  has  been  considerable  discussion  of  the  relation¬ 
ship  of  “competition”  to  “sound  development”  of  air 
transportation.  Some  have  found  a  conflict  between  com¬ 
petition  and  the  sound  development  of  the  industry.20 
Competition  is  a  form  of  poison  which  can  safely  be  ad¬ 
ministered  only  in  small  doses.  Vigorous  active  competi¬ 
tion  would  destroy  the  “sound  development”  of  the 
industry. 

This  view  may  have  had  some  merit  when  the  industry 
was  in  tender  infancy.  But  it  is  almost  ludicrous  to 
apply  it  to  trunkline  operations  today  and  particu- 
11244  uarly  in  the  heavy7  density  New  York-Chicago  mar¬ 
kets.  If,  in  a  billion  dollar  industry,  growing  at  a 
rate  of  about  15%  a  year,  competition  conflicts  with 
sound  development,  then  the  great  vitality  and  growth  of 
the  American  economy  under  competitive  conditions  is 
unexplainable.  This  conflict  is  a  fiction  which  contradicts 
the  facts  of  American  economic  life. 

The  Board  has  recognized  that  in  air  transportation 
the  practical  effect  of  competition  is  not  to  impair  but  to 
contribute  to  its  sound  development.  In  a  series  of  cases 
the  Board  has  held  that  reliance  on  competition  to  de¬ 
velop  a  sound  air  transportation  system  is  not  merely  a 
statutory  requirement,  it  is  a  practical  necessity.  It  is 
competition  that  stimulates  improvements  in  service,  the 
development  of  new  methods,  increases  in  revenues  and 
reductions  in  cost.21  Economic  regulation  “alone  may  not 


20  See  e.g.  Dissenting  Opinion  in  the  Re-opened  Southern  Serv¬ 
ice  to  the  West  Case,  E-8866-June  29,  1954,  p.  5  and  Transatlantic 
Cargo  Case,  E-9311,  June  17,  1955,  p.  14. 

21  American  Export  Air.,  Trans  Atlantic  Service,  2  CAB  16,  32 
(1940);  TWA,  North-South  California  Case,  4  CAB  373,  375; 
Hawaiian  Case,  7  CAB  83,  103  (1946) ;  Milwaukee-Chicago-New 
York  Restriction  Case,  11  CAB  310,  330  (1950) ;  Colonial  Air, 
et  al.  Atlantic  Seaboard  Case,  4  CAB  552,  555  (1944);  Air 
Freight  Case,  10  CAB  572,  588  (1949);  Reopened  New  York- 
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be  relied  upon  to  take  the  place  of  the  stimulus  which 
competition  provides,”  and  the  improvements  “which  flow 
from  competitive  service  cannot  be  obtained  by  adminis¬ 
trative  fiat.”22 

The  doctrine  was  vigorously  affirmed  in  one  of  the  most 
recent  cases,  the  Trans-Pacific  Renewal  Case  (E-S929, 
February  8,  1955).  The  Board  stated: 

.  .  It  seems  clear  that  the  incentives  of  competition 
will  produce  additional  traffic,  and  hence  revenues,  to 
support  the  routes.  Also,  the  spur  of  competition  will 
serve  to  force  each  carrier  to  increase  efficiency  and 
thereby  reduce  costs.  Benefits  of  this  kind  are  impossible 
to  measure  precisely ,  and  to  translate  into  dollars.  They 
are,  nonetheless,  real  and  significcmt.”  (p.  17)  (Under¬ 
scoring  supplied) 

These  cases  belie  the  antagonism  between  “competition” 
and  “sound  development.”  Improved  service,  new 
11245  methods,  additional  traffic  and  revenues,  increased 
efficiency  and  reduced  costs  are  the  essence  of 
sound  development.  Yet  the  Board  has  consistently  recog¬ 
nized  that  they  can  only  be  attained  under  the  stimulus 
of  competition. 

The  decisions  of  the  Board  have  thus  given  substantial 
recognition  to  the  legal  requirements  and  practical  bene¬ 
fits  of  competition.  In  principle  they  support  a  policy 


Balboa  Through  Service  Proceeding,  ONE  9109-10,  November  23, 
1954.  In  the  Hawaiian  Case  the  Board  stated: 

.  .  The  greatest  gain  from  competition,  whether  actual  or 
potential,  is  the  stimulus  to  devise  and  experiment  with  new 
operating  techniques  and  new  equipment,  to  develop  new  means 
of  acquiring  and  promoting  business,  including  the  rendering  of 
better  service  to  the  customer  and  to  the  Nation  and  affording 
the  Government  a  comparative  yardstick  by  which  the  perform¬ 
ance  of  the  carriers  may  be  measured  .  .  .”  (pp.  103-4) 

22  American  Export  Air,  TransAtlantic  Service,  2  CAB  16,  30 
(1940);  Atlantic  Seaboard  Case,  4  CAB  552,  555  (1940). 
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of  admission  of  new  entrants  into  trunkline  transporta¬ 
tion.  Certainly  competition  from  new  carriers  would 
sharpen  the  competitive  stimulus  which  leads  to  improved 
service,  and  more  efficient  operation.  Certainly  it  would 
provide  a  better  standard  of  comparison.  The  Board  in 
fact  recognized  these  advantages  in  certificating  new  all 
freight  carriers.23  But  it  has  not  done  so  in  the  domestic 
passenger  trunkline  business.  This  shouuld  be  the  first 
area  where  these  competitive  principles  should  be  ap¬ 
plied — not  the  last.  It  is  by  far  the  most  important  area 
embracing  S6%  of  the  market.  It  is  the  area  where  full 
competition  will  do  the  most  good.  It  is  also  the  most 
mature  and  lucrative  area — the  one  where  competition 
involves  the  least  risk. 

C.  The  Fact  That  the  Grandfather  Carriers  Serve  Small 
Towns  Does  Not  Justify  Exclusion  of  All  New  Trwnk- 
line  Carriers. 

The  thesis  is  that  existing  carriers  should  be  preferred 
because  they  will  provide  a  more  balanced  service  com¬ 
bining  lucrative  high  density  traffic  segments  with  leaner 
small  town  segments.  Today  this  argument  is  used  more 
than  any  other.  Yet  it  has  been  subject  to  virtually  no 
factual  analysis. 

This  argument  has  but  limited  applicability  to  North 
American’s  application,  for  two  reasons,  (1)  North  Am- 


23  In  the  Air  Freight  Case,  10  CAB  572  (1949)  the  Board  cer¬ 
tificated  new  all-freight  carriers  stating: 

“.  .  .  They  will  live  and  prosper  only  through  their  ability  to 
develop  an  economic  business  and  by  constant  search  for  new 
techniques,  new  business  and  new  equipment.  To  the  extent  that 
they  succeed  in  such  endeavors  they  will,  by  their  example,  bene¬ 
fit  the  presently  certificated  carriers  and  air  transportation  as  a 
whole;  and  new  methods,  equipment  and  managerial  improve¬ 
ments  will  be  made  available  to  the  entire  industry.  Thus,  the 
cargo  carriers  will  provide  a  valuable  yardstick  for  measuring 
the  alertness  and  efficiency  of  other  carriers  of  cargo.”  (p.  589) 
(Underscoring  supplied) 
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erican  is  willing  to  serve  any  small  towns  desig- 
11246  nated  by  the  Board  within  the  area  of  the  case,  and 

(2)  North  American  proposes  to  offer  all-coach 
service,  a  field  in  which  virtually  no  small  town  service 
has  been  offered  by  the  presently  certificated  carriers. 

North  American  is  seeking  authority  for  large  city 
service  out  of  necessity,  not  greed.  At  small  cities  now 
served  by  one  trunkline,  there  is  no  likelihood  of  the 
Board  finding  a  justification  for  competitive  trunkline 
service.  A  new  carrier  thus  has  no  opportunity  to  secure 
the  small  town  authorization  necessary  for  the  balanced 
kind  of  pattern  contemplated  by  the  argument.  It  must 
apply  for  the  big  cities.  The  existence  of  small  town 
service  by  existing  carriers  is  no  indication  of  moi:al  su¬ 
periority.  They  obtained  these  cities  when  they  were 
subsidized  to  serve  them.  In  recent  years  with  subsidy 
diminishing  they  have  been  aggressively  seeking  suspen¬ 
sion  of  service.24 

The  certificate  sought  by  North  American  is  not  an 
easy  path  to  riches.  These  are  short-haul  segments. 
More  important  they  are  highly  competitive.  The  expe¬ 
rience  of  Northeast  between  Boston  and  New  York,  and 
Capital  between  New  York  and  Atlanta,  makes  it  clear 
that  even  in  dense  markets  a  new  carrier  faces  a  tough 
problem  in  breaking  into  the  market.  North  American  is 
seeking  to  compete  with  well-established,  well-financed 
carriers  with  an  equipment  advantage.  The  density  of 
the  traffic  is  more  than  offset  by  the  intensity  of  the 
competition. 

This  argument  should  be  recognized  for  what  it  is — a 
device  to  exclude  all  new  carriers  from  air  transporta¬ 
tion.  New  trunkline  service  to  small  towns  cannot  be  au- 


24  In  the  four  and  a  half  years  ending  June  30,  1954,  the  Board 
suspended  service  at  42  small  trunkline  cities. 
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thorized  because  there  isn’t  enough  traffic.  New  large 
town  authorization  is  barred  because  it  isn’t  balanced  by 
small  town  service.  Logically  it  bars  all  new  entry  into 
trunkline  transport,  a  bar  not  contemplated  by  the  Act 
and  inconsistent  with  the  proper  development  of  air 
transportation. 

An  argument  that  would  logically  bar  all  new  trunkline 
carriers  should  not  be  accepted  unless  it  is  clearly  true 
and  of  overwhelming  significance.  This  is  not  the 
11247  fact.  Its  weakness  is  demonstrated  by  the  follow¬ 
ing  facts: 

First.  As  air  transportation  has  grown  the  proportion 
of  small  town  service  has  decreased  until  it  is  no  longer 
significant.  The  following  table 25  shows  the  change  in 
proportions  of  revenue  passenger  miles  at  small  and 
large  stattions: 


Stations  with  under  775 

1941 

1947 

1954 

passengers  per  month 
Stations  with  over  5,500 

6.1% 

1.6% 

.8% 

passengers  per  month 

35.4% 

72.9% 

86.7% 

Not  only  small  town  traffic  but  small  town  service  is 
minimal.  Less  than  6%  of  the  available  seats  of  the  Big 
Four  carriers  are  employed  to  service  stations  with  four 
scheduled  departures  a  day  or  less  (NAJ  Supp.  7). 

Certainly  this  small  proportion  of  small  town  service 
does  not  justify  a  policy  of  complete  exclusion.  Cer¬ 
tainly  the  tail  would  be  wagging  the  dog  if  this  consid¬ 
eration  w’ere  to  deprive  major  traffic  centers  of  the  sub¬ 
stantial  benefits  of  vigorous  new  competition. 

Second.  Certification  of  a  new  carrier  will  not  jeopar¬ 
dize  existing  service  to  small  towns.  In  this  case  North 
American  is  primarily  seeking  to  compete  with  American, 


25  Air  Traffic  Surveys,  March  1941,  1947,  1954. 
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TWA  and  United.  Their  large  traffic  volume,  wide  oper¬ 
ating  margins,  and  great  economic  strength  makes  it 
clear  that  certification  of  a  new  carrier  would  not  impair 
their  ability  to  serve  small  stations.  The  same  thing  is 
true  of  Capital  and  Northwest,  the  other  existing  oper¬ 
ators.  These  carriers,  too,  enjoy  comfortable  operating 
margins  and  substantial  traffic,  and  have  recently  financed 
new  equipment  programs.  More  important,  North  Ameri¬ 
can  is  not  seeking  to  compete  in  their  major  markets. 
The  proportion  of  their  traffic  subject  to  diversion  is 
small.  (See  Part  IV  D). 

Third .  It  is  extremely  questionable  whether  carriers 
are  losing  money  at  small  stations.  An  analysis  of  the 
ten  smallest  stations  operated  by  Braniff,  Capital,  Delta 
and  National  shows  that  station  revenues  average  281% 
of  station  expenses — exceeding  the  expense  by  $447,- 
11248  453  per  quarter.20  These  facts  by  themselves  do 
not  prove  that  small  town  operations  are  profit¬ 
able.  A  complete  analysis  would  require  a  computation 
of  flight  cost  and  of  the  effect  of  operating  these  stations 
on  overhead  costs.  They  do  show  that  these  stations  are 
substantial  revenue  generators,  contributing  revenue  sub¬ 
stantially  in  excess  of  their  station  expenses.  In  light  of 
these  facts  any  claims  of  substantial  losses  should  be 
backed  up  by  evidence.  This  evidence  has  not  been  pro¬ 
duced.  The  more  rational  deduction  is  merely  that  the 
smaller  towns  do  not  contribute  as  much  to  overall  profits. 

Fourth.  Carriers  will  still  make  high  profits  on  their 
dense  routes  even  if  new  competition  is  authorized.  This 
is  because  traffic  growth  over  these  routes  far  exceeds 
any  diversion  caused  by  new  certification.  (See  Part  IV). 
Any  specific  analysis  will  reveal  that  the  presently  au¬ 
thorized  carriers  will  be  experiencing  traffic  growth  over 


26  The  figures  for  each  carrier  based  on  the  B4  and  B5  schedule 
of  the  Form  41s  for  the  quarter  ending  September  30,  1954. 
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these  routes  whether  or  not  a  new  competitive  carrier  is 
certificated.  The  profits  on  the  good  routes  will  still  be 
available  to  offset  any  losses  on  the  poorer  routes. 

This  argument  is  a  good  example  of  outmoded  route 
thinking.  It  was  only  valid  in  a  small  struggling  subsi¬ 
dized  industry  where  route  extensions  must  be  doled  out 
with  an  eyedropper.  It  has  little  relation  to  the  present 
highly  profitable  billion  dollar  air  transportation  busi¬ 
ness  with  a  growth  of  over  100  million  dollars  a  year. 
The  burden  of  proof  is  on  those  who  w'ould  deny  all  new 
entry  on  this  ground.  Certainly  in  this  record  there  is  no 
showing  that  there  are  losses  o.r  that  the  losses  are  sub¬ 
stantial.  Certainly  it  is  clear  that  the  proportion  of  small 
town  service  is  infinitesimal  today.  An  argument  which 
had  some  validity  in  the  early  days  of  air  transportation 
has  been  kept  alive  long  after  it  should  have  been  given 
a  decent  burial.  Its  original  logic  has  been  stretched  to 
a  categorical  proposition  that  bars  all  new  entrance.  It 
has  little  validity  in  today’s  big  growing  profitable  in¬ 
dustry.  It  has  no  legal  significance  because  there  is  no 
evidence  that  additional  certification  would  impair  serv¬ 
ice  to  small  towns.  There  is  even  less  practical 
11249  significance,  because  of  the  decreasing  proportion 
and  increasing  profitability  of  small  town  trunkline 
service. 

D.  The  Reasons  for  Restricting  Entry  of  Public  Utilities 
are  Not  Applicable  to  Air  Transportation. 

Neither  the  Board  nor  the  industry  has  regarded  air 
transportation  as  a  traditional  public  utility.  The  Board 
has  authorized  a  substantial  expansion  of  competition 
among  the  grandfather  carriers#  Such  competition  would 
not  be  authorized  among  traditional  utilities.  If  compe- 
tion  is  warranted  among  grandfather  carriers,  it  is  equal¬ 
ly  warranted  between  grandfather  carriers  and  new  car¬ 
riers.  Air  transportation  cannot  be  considered  a  public 
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utility  when  considering  the  application  of  new  carriers, 
hut  a  competitive  business  when  extensions  of  grand¬ 
father  carriers  are  involved . 

In  virtually  the  entire  American  economy,  competition 
and  free  enterprise  have  best  served  the  public  interest. 
Traditionally  entry  has  been  severely  restricted  only  in 
industries  where  competition  hasn’t  worked  and  histori¬ 
cally  has  led  to  monopoly.  The  economic  characteristics 
of  air  transportation  are  not  akin  to  public  utilities  but 
to  those  industries  where  competition  including  liberal 
entry  has  done  the  best  job. 

The  key  economic  characteristics  of  public  utilities  are 
as  follows : 

1.  Public  utilities  are  characterized  by  heavy  fixed  in¬ 
vestment  in  relation  to  sales. 

2.  Public  utilities  are  characterized  by  sharply  de¬ 
creasing  costs.  Because  of  the  high  fixed  costs,  volume 
can  be  expanded  at  very  little  additional  expense. 

3.  Public  utilities  are  characterized  by  a  low  propor¬ 
tion  of  cash  costs. 

4.  Public  utilities  are  characterized  by  a  relatively 
static  market. 

When  this  unusual  combination  occurs,  economic  his¬ 
tory  has  shown  repeatedly  that  competition  does  not 
work.27  The  historical  background  of  traditional 
11250  public  utility  regulation  has  been  summarized  in 
Barnes,  The  Economics  of  Public  Utility  Regula¬ 
tion  as  follows: 

“The  granting  of  exclusive  franchise  was  not  originally 
a  part  of  the  public  policy  with  respect  to  utility  compa- 


27  See  e.g.,  Jones  and  Bigham,  Principles  of  Public  Utility  Eco¬ 
nomics  (1939)  pp.  62-68;  Thompson  and  Smith,  Public  Utility 
Economics  (1941),  pp.  75-98;  Barnes,  The  Economics  of  Public 
Utility  Regulation  (1941),  pp.  42-43,  168-169. 
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nies.  Experience  soon  demonstrated  that  consumers  and 
investors  were  not  protected  by  such  competition  as  pre¬ 
vailed:  rate  wars  depleted  the  financial  resources  of  the 
companies  and  impoverished  investors;  the  wasteful  du¬ 
plication  of  capital  equipment  increased  the  cost  of  serv¬ 
ice;  high  cost  and  inadequate  income  combined  to  under¬ 
mine  the  credit  of  utility  companies  and  to  lower  the 
service  standard.  And  since  utility  enterprises  involve 
very  large  fixed  investments  and  normally  operate  under 
conditions  of  decreasing  cost,  at  least  when  unused  ca¬ 
pacity  is  present,  there  always  exists  opportunity  for 
savings  in  cost  and  enlarged  profits  from  combination 
and  the  elimination  or  avoidance  of  competition.  At  last 
the  attempt  to  protect  consumers  from  through  mainte¬ 
nance  of  competitive  conditions  was  abandoned  and  reli¬ 
ance  was  placed  on  controls  embodied  in  franchise  con¬ 
tracts,  regulatory  statutes  and  orders  of  administrative 
commissions.”  p.  12-3 

There  are  other  reasons  that  made  regulated  monop¬ 
oly  preferable.  In  an  industry  of  decreasing  costs,  one 
big  plant  was  more  economical  than  two  smaller  plants. 
Monopoly  would  permit  a  fuller  utilization  of  the  plant 
and  a  more  efficient  operation.  Duplication  of  invest¬ 
ment  was  not  only  extraordinarily  costly  in  high  invest¬ 
ment  industries  but  in  many  cases  duplicating  facilities 
for  utilities  such  as  telephones  and  street  cars  was  im¬ 
practical. 

The  contrast  between  the  economic  characteristics  of 
public  utilities  and  air  carriers  is  sharp  and  conclusive. 

1.  Air  transportation  has  only  one-seventh  the  invest¬ 
ment  in  relation  to  sales  of  public  utilities.28  From  an 


28  This  is  shown  by  the  following  table : 

Investment  as  a  Percent  of  Revenues 
324.4% 

44.8% 


Electric  Utilities 
Domestic  Trunklines 


investment  ratio  standpoint,  air  transportation  is  closely 
akin  to  a  normal  manufacturing  industry  not  to  a  public 
utility. 

2.  In  air  transportation  costs  do  not  decrease  sharply 
with  expansion  of  volume.  It  this  were  true,  the  large 
carriers  would  have  substantially  lower  costs  than  the 

medium  size  carriers.  Yet  there  is  very  little  cost 
11251  difference  once  a  carrier  is  larger  than  Northeast 
or  Colonial.  Indeed,  Capital,  Delta  and  National 
have  lower  costs  per  available  ton  mile  than  American 
or  TWA.  (NAJ  1,  p.  93). 

3.  In  air  transportation  cash  costs  are  81.1%  of  total 
costs  as  compared  to  only  60.7%  for  electric  utilities. 
There  is  substantially  less  opportunity  to  cut  rates  by 
deferring  depreciation  and  other  non-cash  items.29 

In  short,  air  transportation  has  none  of  the  character¬ 
istics  of  industries  where  entry  has  traditionally  been 
restricted.  Its  characteristics  are  closely  akin  to  those 
of  businesses  where  competition  has  been  deemed  in  the 
public  interest. 

n 

THE  FIRST  CLASS  PASSENGER  CARRIERS  WILL 

NOT  AGGRESSIVELY  DEVELOP  COACH  SERV¬ 
ICE  OVER  THE  NEW  YORK-CHICAGO  ROUTE 

The  Board  has  consistently  recognized  its  obligation  to 
develop  coach  service.  Thus  in  its  Couch  Policy  State- 


Manufacturing  Industries  40.9% 

Source:  Civil  Aeronautics  Board,  Recurrent  Report  of  Financial 
Data,  1953,  and  Quarterly  Report  of  Air  Carrier  Operating  Fac¬ 
tors,  December,  1953.  Federal  Power  Commission,  Statistics  of 
Electric  Utilities,  1953.  Federal  Trade  Commission  and  Security 
Exchange  Commission. 


29  Ibid . 
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ment  of  December  6,  1951,  the  Board  expressed  its  views 
as  follows: 

“It  is  apparent  that  the  maximum  development  of  civil 
aviation  in  the  United  States,  as  contemplated  under  the 
Civil  Aeronautics  Act,  will  not  be  realized  until  such 
time  as  air  travel  is  placed  within  the  economic  reach 
of  the  great  majority  of  the  traveling  public.  High  den¬ 
sity  coach  service  offers  a  sound  means  of  accomplish¬ 
ing  this  objective,  improving  the  economic  stability  of 
the  certificated  domestic  carriers  and  reducing  the  de¬ 
pendency  of  these  carriers  upon  Federal  subsidy.” 

The  Board  has  no  greater  responsibility  than  to  make 
the  advantages  of  air  transportation  available  to  the 
great  majority  of  the  traveling  public.  This  requires 
that  the  Board  use  all  of  its  powers,  including  its  power 
to  certificate  new  entrants,  to  attain  this  important  objec¬ 
tive. 

A.  The  First  Class  Passenger  Carriers  have  Been  Slug¬ 
gish  in  Developing  the  Coach  Market . 

The  first  class  passenger  carriers  have  been  reluctant 
converts  to  the  coach  business.  It  was  not  until  the  end 
of  1948  that  Capital,  the  first  certificated  coach  carrier, 
started  a  restricted  night  service.  As  late  as  May, 
11252  1949,  Mr.  C.  R.  Smith,  President  of  American  Air¬ 
lines,  testified  before  the  Johnson  Committee  as 
follows  :30 

“.  .  .  We  do  not  believe  that  we  can  presently  engage 
in  the  coach  service  and  provide  the  standard  of  service 
reasonably  required  without  consequent  loss  and  without , 
perhaps ,  getting  our  organization  back  into  the  subsidy 
situation.  Some  companies  are  willing — some  companies 


30  Airline  Industry  Investigation,  Hearings  Before  the  Commit¬ 
tee  on  Interstate  and  Foreign  Commerce,  U.  S.  Senate,  81st  Con¬ 
gress,  pp.  756-757,  (1949). 
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in  the  noncertificated  field  are  willing — to  provide  a  serv¬ 
ice  which  is  different  from  the  one  that  we  wonld  be 
willing  to  provide  .  .  . 

“If  the  Government  and  the  Civil  Aeronautics  Board 
would  like  to  have  us  go  into  the  coach  business,  they 
can  require  it  under  our  certificate.”  (Underscoring 
supplied). 

Mr.  Patterson,  President  of  United,  was  even  more 
reluctant  to  engage  in  the  business.  He  stated: 

.  .  If  we  had  a  little  margin  to  work  on  we  could 
experiment  with  coach,  we  could  experiment  with  many 
things,  but  we  just  cannot  afford  to  take  the  chance 
where  we  may  effect,  or  create,  greater  losses  than  are 
staring  us  in  the  face  right  now.”  (Underscoring  sup¬ 
plied). 

In  sharp  contrast  to  this,  the  management  of  North 
American  has  been  vigorously  pushing  the  coach  business 
since  January,  1946.  In  these  same  hearings  when  Amer¬ 
ican  and  United  were  deprecating  coach  service,  Mr. 
James  Fisch grand,  now  one  of  North  American’s  top 

i 

management,  testified : 

“This  new  market  for  low-cost  air  service  has  a  poten¬ 
tial  many  times  greater  than  that  heretofore  served  by 
those  (grandfather)  carriers.  The  fact  that  we  are  de¬ 
veloping  a  new  market,  one  that  was  previously  un¬ 
touched,  as  well  as  the  public  need  for  such  a  service,  is 
demonstrated  by  the  fact  that  most  of  our  passengers  are 
first-flighters,  people  who  have  never  flown  before. 

“What  we  have  accomplished  constitutes,  we  believe, 
a  major  development  in  the  field  of  transportation.  The 
significance  of  this  development  is  great.  If  its  poten¬ 
tial  benefit  to  the  industry  and  to  the  country  is  ap¬ 
preciated  and  if  as  a  result  this  potential  is  properly 
used,  many  of  the  problems  with  ’which  this  committee 


is  faced  may  be  nearer  to  a  wise  solution.  The  impor¬ 
tance  of  an  adequate  air  reserve  for  national  defense 
makes  the  development  of  this  potential  vitally  neces¬ 
sary.”  31 

The  Board  itself  has  repeatedly  prodded  the  first  class 
passenger  carriers  to  move  more  aggressively  in  the  de¬ 
velopment  of  coach  service.  It  did  this  clearly  and  cate¬ 
gorically  in  its  Coach  Policy  Statement  of  Decem- 
11253  ber  6,  1951.  Yet  two  years  later,  it  was  forced  to 
prod  the  certificated  carriers  again.32 

Perhaps  the  most  authoritative  statement  was  the 
Board’s  statement  in  the  Trans-Continental  Coach  Type 
Service  Case ,  14  CAB  720  (1951),  where  the  Board 
stated: 

.  .  In  the  opinion  of  this  Board  progressively  lower 
fares  must  be  considered  a  major  objective  and  natural 
incident  of  any  new  transportation  development.  Unless 
air  transportation  can  be  brought  'within  the  reach  of  the 
many  people  of  limited  means,  it  will  not  be  able  to  ful¬ 
fill  its  obligation  to  the  American  people.  Indeed,  there 
could  he  no  justification  for  a  national  policy  which  has 
poured  millions  of  dollars  of  the  peoples’  money  into  the 
building  up  of  a  vast  air  transportation  system  if  that 
system  were  to  he  permanently  restricted  to  persons  of 
means  and  denied  to  the  masses  of  the  people,  (p.  721). 

*  •  • 

“The  duty  rests  upon  the  Board  and  the  airlines  alike 
to  promote  air  transportation  by  all  appropriate  means 


31  Airline  Industry  Investigation,  Hearings  before  Committee 
on  Interstate  and  Foreign  Commerce  on  S.  Res.  260,  81st  Con¬ 
gress,  1st  Session  (1949).  Mr.  Fischgrund  was  testifying  as  an 
official  of  Standard  Airlines,  Inc. 

32  Coach  Policy  Statement,  October  5,  1953. 


within  their  power.  The  measures  directed  to  that  end, 
however,  must  be  consistent  with,  and  not  inimical  to,  the 
development  of  an  economically  sound  national  system 
of  air  transportation.  We  shall  expect,  and  require,  cer¬ 
tificated  carriers  to  expand  and  develop  air  coach  serv¬ 
ices  subject  to  appropriate  Board  regulations,  and  where 
necessary  to  accomplish  that  end,  we  will  exercise  our 
statutory  power  to  compel  the  required  reductions (p. 
726)  (Underscoring  supplied). 

The  inference  from  the  decision  is  clear.  The  Board 
was  not  satisfied  with  the  record  of  coach  development 
to  date.  It  warned  the  first  class  passenger  carriers  to 
develop  the  business  aggressively.  The  record  in  this 
case  shows  conclusively  that  the  Board’s  warning  has 
failed  to  produce  results. 

B.  The  Fares  Charged  for  “Coach”  Service  by  the  First 
Class  Passenger  Carriers  Over  the  New  Torh-Chicago 
Route  Do  Not  Permit  Its  Proper  Development. 

The  first  class  passenger  carriers  have  increased  the 
number  of  seats  and  reduced  their  “coach”  fares  below 
first  class  fares.  But  they  still  charge  luxury  fares  on 
coach  flights.  They  have  established  a  coach  fare  struc¬ 
ture  which  makes  full  development  of  the  coach  market 
impossible.  The  table  below  compares  North  American’s 
proposed  coach  fares  with  those  of  the  certificated  car¬ 
riers  : 33 

33  North  American’s  yield  is  based  on  3  cents  a  mile  plus  $2.00 
as  proposed  in  NAJ-1,  p.  5.  Certificated  coach  fares  were  com¬ 
puted  on  the  basis  of  existing  tariffs  and  direct  airport  to  airport 
mileage.  The  average  is  computed  by  dividing  the  total  dollars  by 
the  total  miles. 
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Certificated  North  Ameri- 

Certificated 

North 

American 

Yield 

Coach 

can  Coach 

Coach  Yield 

(cents 

Segment 

Fare 

Fare 

Cents  per  Mile 

per  mile) 

NY-Chi 

$  33.00 

$  23.40 

4.6 

3.3 

NY-Phila 

5.00 

4.85 

5.1 

5.1 

NY-Pitt. 

16.00 

11.60 

5.0 

3.6 

NY-Cle 

20.00 

14.50 

4.8 

3.5 

NY-Det. 

24.00 

17.35 

4.7 

3.4 

Phila-Pitt. 

4.55 

mmmm 

3.8 

Phila.-Cle. 

12.90 

•  ••• 

3.5 

Phila.-Det. 

22.00 

15.90 

4.8 

3.4 

Phila.-Chi. 

31.00 

22.10 

4.6 

3.3 

Pgh.-Cle. 

6.80 

5.70 

5.4 

4.6 

Pgh.-Det. 

11.70 

8.90 

5.1 

3.9 

Pgh.-Chi. 

20.00 

14.60 

4.6 

3.5 

Cle.-Det. 

5.20 

5.15 

4.9 

4.9 

Cle.-Chi. 

15.00 

11.20 

4.9 

3.6 

Det.-Chi. 

11.00 

8.60 

5.0 

3.9 

4.8  3.6 


This  is  an  amazing  difference  in  fares. 

1.  The  coach  fares  of  the  first  class  passenger  carriers 
are  33%  higher  than  the  North  American  fares. 

2.  The  dollar  differences  are  substantial.  Between 
New  York  and  Chicago  the  difference  is  $9.40.  Between 
Philadelphia  and  Chicago  it  is  $8.90.  These  savings  equal 
the  total  North  American  fare  between  Detroit-Chicago, 
Pittsburgh-Detroit,  Philadelphia-New  York,  Cleveland-De- 
troit  or  Pittsburgh-Cleveland. 

The  Board  has  expressly  recognized  that  “the  maxi¬ 
mum  development  of  aviation  in  the  United  States  as 
contemplated  under  the  Act  will  not  be  realized  until 
such  time  as  air  travel  is  placed  within  the  economic 
reach  of  the  traveling  public.”  It  has  gone  even  further 
and  stated  that  there  could  be  no  justification  for  a  na¬ 
tional  policy  which  has  poured  millions  of  dollars  of  the 
peoples’  money  into  the  building  up  of  a  vast  air  trans¬ 
portation  system  if  that  system  were  to  be  permanently 


373 


restricted  to  persons  of  means  and  denied  to  the  masses 
of  the  people. 

In  this  frame  of  reference,  the  sharp  difference  between 
North  American  fares  and  the  “coach”  fares  of  the  cer¬ 
tificated  carriers  is  decisive  of  the  issues  here.  The  first 
class  passenger  carriers  offer  coach  fares  in  name  only. 
The  low  fare  market  for  air  transportation  cannot  be 
tapped  by  fares  with  an  average  yield  of  4.8  cents  per 
mile.  They  are  still  “restricted  to  persons  of  means  and 
denied  to  the  masses  of  the  people.”  North  American’s 
proposal  is  the  only  one  consistent  'with  the  “major 
11255  objective”  of  the  Board  to  place  air  travel  within 
the  reach  of  the  traveling  public. 

C.  Couch  Service  is  Inadequately  and  Inconveniently 
Scheduled  Over  the  New  York-Chicago  Route . 

Nine  years  after  the  introduction  of  coach  service  by 
North  American’s  management,  and  five  years  after  its 
introduction  by  certificated  carriers,  the  coach  service 
provided  by  the  first  class  passenger  carriers  is  still  in¬ 
adequate  and  inconvenient.  There  are  four  key  facts 
which  demonstrate  the  inadequacy  of  the  coach  service 
provided  in  June  1955.34 


34  The  table  below  compares  the  first  class  and  the  coach 
flights.  Schedules  were  designated  inconvenient  if  they  either 
departed  or  arrived  between  12  midnight  and  7 :00  a.m. 
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First 

Class  Flights 

Coach  Flights 

Con- 

Incon- 

Con- 

Incon- 

Station  Pair 

Total 

venient  venient  Total 

venient  venient 

NY-Pittsburgh 

26 

23 

3 

11 

7 

4 

NY-Cleveland 

27 

27 

0 

7 

4 

3 

NY-Detroit 

36 

34 

2 

14 

9 

5 

NY-Chicago 

63 

57 

6 

47 

34 

13 

Phil-Pittsburgh 

21 

18 

3 

2 

2 

0 

Phil-Cleveland 

9 

9 

0 

0 

0 

0 

Phil-Detroit 

8 

7 

1 

2 

2 

0 

Phil-Chicago 

21 

20 

1 

6 

5 

1 

Pitts-Cleveland 

22 

22 

0 

5 

2 

3 

Pitts-Detroit 

22 

21 

1 

4 

2 

2 

Pitts-Chicago 

36 

34 

2 

5 

3 

2 

Cleve-Detroit 

24 

24 

0 

6 

2 

4 

Cleve-Chicago 

37 

36 

1 

4 

2 

2 

Det-Chicago 

65 

62 

3 

8 

5 

3 

417 

394 

23 

121 

79 

42 

Table  based  on  June  1955  Official  Airline  Guide.  Flights  include 
all  one  stops  and  non-stops. 

1.  At  the  intermediate  cities  the  presently  certificated 
carriers  are  offering  less  convenient  coach  service  than 
the  minimum  for  feeder  operations.  If  New  York-Chi- 
cago  service  is  eliminated,  all  of  the  rest  of  the  segments 
average  less  than  two  convenient  round  trips  per  day. 
This  is  the  generally  accepted  minimum  for  feeder  op¬ 
erations.35  Yet  these  high  density  segments  are  ideally 
suited  for  coach. 

2.  Nine  important  segments — Philadelphia-Pittsburgh, 
Philadelphia-Cleveland,  Philadelphia-Detroit,  Pittsburgh- 
Cleveland,  Pittsburgh-Detroit,  Pittsburgh-Chicago,  Cleve- 
land-Detroit,  Cleveland-Chicago  and  New  York-Cleveland 
average  one  convenient  round  trip  coach  a  day.  These 
are  among  the  highest  density  segments  in  the  United 
States.  Six  of  the  nine  are  in  the  top  50  pairs  in  pas- 


35  In  1954  local  service  carriers  averaged  2.9  round  trips  per 
day. 
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senger  density.  All  but  one  are  in  the  top  100 
pairs. 

11256  3.  There  is  a  radical  difference  in  the  conven¬ 

ience  of  coach  and  first  class  service.  Only  6%  of 
first  class  flights  are  at  inconvenient  hours.  Yet  35%  of 
coach  flights  are  at  inconvenient  hours.  In  other  words, 
coach  has  an  inconvenience  ratio  of  6  to  1  as  compared 
to  first  class  service.  There  is  certainly  no  economic 
sense  in  banishing  coach  passengers  to  schedules  which 
arrive  or  depart  at  inconvenient  hours.  Yet  over  a  third 
of  the  coach  flights  are  on  the  Dawn  Patrol. 

4.  While  there  is  a  substantial  volume  of  coach  service 
on  the  New  York-Chicago  segment,  it  was  not  conven¬ 
iently  scheduled.  There  was  no  disagreement  that  the 
predominant  traffic  between  New  York  and  Chicago  cities 
was  local  (Tr.  398,  3457,  3573-4).  Yet  coach  is  scheduled 
for  long-haul  transcontinental  traffic  and  not  local  traffic. 

In  the  first  class  service  during  June  1955  only  9.5% 
of  the  New  York-Chicago  flights  were  at  night  flights. 
Yet  27.7%  of  the  coach  flights  were  at  inconvenient  hours. 
Night  flights  are  inconvenient  for  local  traffic  and  de¬ 
signed  for  the  convenience  of  long-haul  passengers. 

Moreover,  no  coach  turn-around  service  is  offered. 
This  is  in  striking  contrast  to  the  first-class  service  op¬ 
erated.  American,  for  example,  offered  22  turn-around 
flights  between  New  York  and  Chicago.  In  fact,  Ameri¬ 
can  brags  of  the  “regional  type  of  operations  which  we 
have  set  up  in  this  area.”  (Tr.  375)  But  the  regional 
type  of  operation  is  confined  to  first-class  service.  Coach 
is  a  regional  step-child.  This  lack  of  turn-around  service 
means  that  east-bound  traffic  between  Chicago  and  New 
York  is  dependent  on  performance  between  the  west  coast 
and  Chicago.  Delayed  or  canceled  coach  flights  out  of 
San  Francisco  or  Los  Angeles  affect  the  carriage  of  local 
traffic  between  Chicago  and  New  York.  Moreover,  the 
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westbound  schedules  are  timed  to  fit  the  needs  of  a  trans¬ 
continental  rather  than  a  local  passenger. 

Every  applicant  in  this  proceeding  “proposes”  an  ex¬ 
pansion  of  coach  service.  Air  transportation  cannot  grow 
on  unverified  promises.  The  first  class  passenger 
11257  carriers  have  had  since  1946,  or  at  least  since 
1949,  to  provide  adequate  coach  service.  They 
have  not  done  so.  Why  should  these  carriers  “propose” 
to  develop  coach?  Why  haven’t  they  done  it?  If  past 
is  prologue,  the  coach  market  faces  a  dismal  future  if 
the  Board  is  to  rely  on  these  carriers  alone  to  develop 
the  market. 

D.  Coach  Traffic  Has  Not  Been  Adequately  Developed 
Over  the  New  York-Chicago  Route. 

The  high  fares  and  the  inconvenient  schedules  on  coach 
flights  can  mean  only  one  thing.  Coach  traffic  has  not 
been  developed.  The  Air  Traffic  Survey  for  September 
1953  dramatically  shows  the  failure  to  develop  coach  in 
this  market.  The  table  below  sets  forth  the  percentage 
of  coach  passengers  by  segment. 

September  1953 


Total 

Coach 

Rev. 

Pass.  Miles 

Passenger  Miles 

Percent  Coach 

New  York-Philadelphia 

111 

6 

5.4% 

New  York-Pittsburgh 

2,194 

452 

20.6 

New  York-Cleveland 

3,207 

336 

10.5 

New  York-Detroit 

4,934 

651 

13.2 

New  York-Chicago 

17,608 

5,990 

34.0 

Philadelphia-Pittsburgh 

722 

3 

0.4 

Philadelphia-Cleveland 

505 

0 

0.0 

Philadelphia-Detroit 

924 

160 

17.3 

Philadelphia-Chicago 

2,239 

318 

14.2 

Pittsburgh-Cleveland 

141 

10 

7.1 

Pittsburgh-Detroit 

456 

41 

9.0 

Pittsburgh-Chicago 

1,197 

'  93 

7.8 

Cleveland-Detroit 

501 

41 

8.2 

Cleveland-Chicago 

1,517 

122 

8.1 

Detroit-Chicago 

1,882 

80 

4.2 

38,138 

8,303 

21.7% 
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The  area  under  consideration  in  this  proceeding  consti¬ 
tutes  a  neglected  area  as  far  as  development  of  coach 
by  the  first  class  carriers  are  concerned.  This  miserable 
record  of  coach  development  is  illustrated  by  the  follow¬ 
ing  facts. 

1.  On  nine  segments  coach  accounts  for  less  than  10% 
of  the  traffic.  Yet  this  is  one  of  the  densest  routes  in  the 
country. 

2.  Only  one  segment  (NY-Chicago)  exceeds  the  national 
average.  In  1953  the  national  average  was  25.9%.  This 
included  all  small  city  service  where  there  was  virtually 
no  coach.  Yet  between  the  New  York-Chicago  cities  the 
weighted  average  proportion  of  coach  is  21.7%.  Cer¬ 
tainly  these  high  density  markets  should  far  exceed  the 

national  average. 

11258  3.  If  New  York-Chicago  is  excluded  coach  aver¬ 

ages  only  11.3%  of  total  traffic — less  than  half  the 
national  average. 

4.  The  individual  figures  are  startling.  Detroit-Chi- 
cago,  the  ninth  ranking  segment  in  the  United  States  has 
only  4.2%  coach.  New  York-Cleveland,  the  tenth  ranking 
segment,  has  10.5%. 

5.  The  neglect  of  these  major  cities  is  particularly  no¬ 
ticeable  if  the  proportion  of  coach  traffic  carried  by  cer¬ 
tificated  carriers  here  is  compared  to  that  carried  on 
other  major  segments  during  the  September  1953  period. 


Segment 

Percent  Co 

NY-Chicago  Cities 

21.7% 

NY-Los  Angeles 

53.6% 

KC-Los  Angeles 

50.0% 

LA-San  Francisco 

51.1% 

NY-Miami 

74.7% 
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E.  The  First-class  Passenger  Carriers  Will  Not  Agres- 
sively  Promote  Coach  Between  the  New  York-Chicago 
Cities. 

These  carriers  presented  a  series  of  exhibits  setting 
forth  the  schedules  which  they  would  operate  if  they 
were  given  additional  operating  authority  (AA207,  223, 
241,  TWA79-S6,  U  Ex.  A-E).  These  schedules  propose 
almost  no  additional  daylight  coach  service.  For  the 
most  part,  they  offer  one  additional  schedule  to  a  city, 
geared  to  the  needs  of  long  hauls  beyond  Chicago.  The 
past  record  of  neglect  plus  the  nature  of  these  proposals 
make  it  clear  that  these  carriers  will  not  develop  coach 
traffic  between  the  New  York-Chicago  cities. 

The  testimony  fully  supports  the  conclusion  that  these 
first-class  passenger  carriers  will  continue  to  neglect  the 
local  daylight  coach  market.  The  primary  purpose  of 
American  in  filing  its  application  was  to  provide  new 
and  improved  service  to  points  beyond  Chicago  (Tr.  414, 
481-3).  TWA  asked  for  additional  operating  rights  at 
Detroit  and  Cleveland  on  the  basis  of  the  need  for  ad¬ 
ditional  service  to  the  "West  Coast  (Tr.  3442,  3454),  and 
actually  agreed  to  accept  a  long  haul  restriction  at  both 
Detroit  and  Cleveland  (Tr.  3456-7).  United’s  testimony 
followed  the  same  basic  pattern  (Tr.  3729-39).  The  only 
carrier  presently  certificated  between  New  York  and  Chi¬ 
cago  exhibiting  interest  in  local  coach  service  was  Cap¬ 
ital — but  Capital  made  it  clear  that  it  would  only 
11259  serve  these  points  on  night  flights  (Tr.  1006-7). 

When  the  record  is  examined  by  individual  car¬ 
riers,  it  leads  to  the  same  conclusion. 

Americam — American  has  lost  interest  in  coach.  In 
1954,  American,  which  was  first  in  overall  traffic,  first 
in  passenger  miles,  and  first  in  freight  ton  miles,  was 
fourth  in  coach  passenger  miles  and  seventh  in  propor- 
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tion  of  coach  to  first  class  traffic.  These  figures  tell  their 
own  story. 

This  conclusion  is  supported  by  the  record  of  service 
in  this  area. 

First:  American  has  offered  only  a  minimal  coach  serv¬ 
ice  to  the  intermediate  cities  in  this  area.  Between  New 
York  and  Detroit  and  Detroit  and  Chicago,  it  offers  eight 
times  as  many  first  class  as  coach  schedules. 

Second:  It  has  offered  coach  service  between  New  York 
and  Chicago  only  as  part  of  a  transcontinental  flight. 
Yet  for  first  class  traffic,  American  insists  that  this  is  a 
regional  market  and  offers  extensive  turnaround  service 
(Tr.  376).  It  is  hard  to  see  why  a  market  is  regional 
for  first  class  and  not  for  coach  service; 

Third:  American  requests  additional  certification  be¬ 
tween  the  New  York-Chicago  cities  only  for  long  haul 
traffic.  It  has  admittedly  no  interest  in  local  traffic  (Tr. 
414,  481-3); 

Fourth:  American’s  position  in  the  Short  Haul  Coach 
Investigation  (Docket  No.  6098)  makes  it  clear  that  it 
would  serve  intermediate  points  with  coach  fares  that  are 
too  high  to  develop  the  coach  business.  American  con¬ 
tinued  its  support  of  high  short-haul  coach  fares  in  this 
case  (Tr.  426-7) ; 

Fifth:  American’s  exhibits  indicate  that  it  lacks  con¬ 
fidence  in  the  development  of  coach.  In  this  case  it 
presented  a  series  of  exhibits  attempting  to  prove  that 
coach  hurts  the  development  of  first  class  traffic  (AA 
415-416).  Obviously,  American  is  going  to  prefer  first 
class  to  coach  development. 

United  is  the  reluctant  dragon  of  the  coach  business. 
It  was  the  last  major  carrier  to  introduce  coach,  the 
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most  skeptical  about  its  possibilities,36  and  the  least 
11260  likely  to  encourage  its  development.37  It  had  no 
coach  at  all  until  1951.  This  was  six  years  after 
North  American  started  coach  service,  three  years  after 
night  coach  and  two  years  after  day  coach  was  intro¬ 
duced  by  certificated  carriers.  The  laggard  beginning 
has  been  continued  with  coach  policies  designed  to  deter 
rather  than  develop  coach.  Its  President  has  been  con¬ 
sistently  skeptical  of  the  soundness  of  coach  operations 
stating  (TWA  159) : 

“.  .  .  It  is  not  our  present  intention  to  go  beyond  the 
points  now  receiving  this  service.  I  am  not  opposed  to 
air  tourist,  but  I  feel  that  some  people  are  inclined  to 
want  to  move  too  fast  without  knowing  more  about  the 
results  .  .  .” 

On  routes  where  United  has  a  monopoly  and  can  set  the 
fare  it  has  always  charged  the  maximum  of  75%  of  first 
class  fares  permitted  by  Board  policy.38  United’s  record 
over  this  very  route  demonstrates  that  it  will  not  ag¬ 
gressively  develop  coach.  On  the  six  segments  in  the 
area  served  bv  United  in  addition  to  the  New  York- 
Chicago  segment,  coach  constituted  less  than  one-sixth  of 
the  schedules  in  June  1955,  averaging  only  one  round 
trip  a  day  between  these  important  heavy  traffic  centers.39 
On  its  monopoly  segment  between  Philadelphia  and  Cleve- 


30  United  apparently  supports  American’s  position  that  coach 
impairs  first  class  traffic  development  (U  767-769,  UF,  p.  13). 

37  Actually  Mr.  Crary  went  so  far  as  to  testify  that  the  coach 
market  “is  not  as  critical  about  the  exact  times  of  departure  as 
they  are  for  first  class.”  (Tr.  3784). 

38  e.g. — Chicago-Denver,  Denver-San  Francisco  and  Denver-Los 
Angeles. 

39  The  segments  are  New  York-Cleveland,  New  York-Detroit, 
Philadelphia-Cleveland,  Philadelphia-Detroit,  Philadelphia-Chicago, 
Cleveland-Chicago  and  Detroit-Chicago. 
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land  it  offers  no  coach.  Certainly  the  Board  can  have  little 
confidence  that  United  will  develop  coach. 

TWA — TWA  has  emphasized  coach  but  its  coach  fares 
have  produced  exceptionally  high  yields.  Its  coach  fares 
in  this  area  are  a  third  higher  than  those  proposed  by 
North  American.  Moreover,  TWA  is  only  interested  in 
long-haul  coach.  Its  schedules  between  Chicago  and  New 
York  have  been  geared  to  the  long-haul  traffic.  Actually, 
TWA  introduced  exhibits  designed  to  show  that  coach 
would  not  attract  traffic  in  the  short-haul  markets  (TWA 
78).  It  repeatedly  emphasized  that  it  was  not  interested 
in  local  coach  service  but  only  in  coach  as  part  of  a  long- 
haul  operation.  (3442,  3454) 

11261  Capital — Capital  Airlines  has  attempted  to  build 

a  record  as  a  coach  operator  on  one  historical  fact. 
It  was  the  first  certificated  carrier  to  introduce  night 
coach.  Of  course,  this  is  over  two  years  after  North 
American’s  management  introduced  coach.  And  since 
that  time  Capital’s  eyes  have  been  focused  on  past  glories 
rather  than  the  aggressive  development  of  present  coach 
markets. 

Two  key  historical  facts  demonstrate  that  the  Board 
cannot  depend  on  Capital  to  develop  the  coach  market, 

(1)  in  1954,  only  19.7%  of  Capital’s  traffic  was  coach — 
hardly  an  indication  of  aggressive  coach  development, 

(2)  Capital  has  concentrated  its  energies  on  the  night 
coach  business.  In  June  1955,  all  of  its  coach  flights  were 
night  coach. 

In  this  case,  Capital  indicated  that  it  would  limit  coach 
to  off-peak  service  because  of  fear  of  diversion  of  first 
class  traffic  (Tr.  1006).  None  of  Capital’s  proposed 
schedules  provided  daylight  service.  Coach  markets  can¬ 
not  be  developed  by  torturing  passengers.  Even  Paul 
Revere’s  midnight  ride  was  out  of  necessity — not  pleas¬ 
ure. 
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Braniff,  Colonial ,  'Northwest  and  National — Certainly 
there  is  no  evidence  that  either  Braniff  or  Colonial  are 
interested  in  coach  development.  Their  historic  record 
is  among  the  poorest  in  the  industry.  Their  proposals 
in  this  case  give  no  indication  of  a  change  in  heart. 
Northwest  and  National  have  historically  offered  more 
coach.  In  this  case,  however,  Northwest  is  not  interested 
in  serving  this  area  but  in  obtaining  rights  to  improve 
the  long-haul  operation.  Both  National  and  Northwest 
propose  fares  one-third  higher  than  North  American. 

11262  m 

THE  INTENSIVE  DEVELOPMENT  OF  COACH 
SERVICE  WILL  CONTRIBUTE  TO  THE  PROMO¬ 
TION  OF  ADEQUATE  ECONOMICAL  AND  EF¬ 
FICIENT  SERVICE  BY  AIR  CARRIERS  AT  REA¬ 
SONABLE  CHARGES  AND  WILL  PROMOTE 
SOUND  ECONOMIC  CONDITIONS  WITHIN  THE 
AIR  TRANSPORTATION  INDUSTRY. 

A.  The  Continued  Development  of  Coach  is  Economically 
Sound  Because  High  Density  Seating  Makes  Profits  . 
Per  Plane  Mile  Higher  Than  For  First  Class  Service. 

From  time  to  time  the  Board  has  made  careful  analvses 
of  the  soundness  of  coach  operations.  Thus  in  its  Coach 
Policy  Statement  of  December  6,  1951,  the  Board  stated: 

“It  is  the  Board’s  considered  opinion  that  coach  oper¬ 
ations  to  date  have  conclusively  demonstrated  their  eco¬ 
nomic  soundness  and  that  the  certificated  domestic  car¬ 
riers  should  promptly  and  substantially  expand  their 
coach  services  using  aircraft  with  high  passenger-carry¬ 
ing  capacity  (high  density  coach).” 

Again  on  October  5,  1953,  the  Board  issued  another 
Coach  Policy  Statement  stating: 
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“This  review  indicates  that  such  operations  have  been 
profitable  and  have  contributed  signdificantly  to  the 
growth  in  total  air  traffic  while  apparently  causing  little 
net  diversion  from  other  services.” 

The  Board  has  good  economic  reasons  for  reaching 
these  conclusions.  The  economic  key  to  the  success  of 
coach  operations  has  been  high  density  seating.  The 
table  below  compares  the  net  revenue  per  plane  mile  over 
direct  cost  in  coach  and  first  class  operations  for  the 
same  type  of  equipment  for  the  quarter  ending  Septem¬ 
ber  30,  1954,  at  a  70%  load  factor. 

Coach  First  Class 

Revenue  Direct  Net  Revenue  Direct  Net 


per 

Cost  per  Revenue 

per 

Cost  per 

Revenue 

Plane 

Plane  per  Plane  Plane 

Plane  per  Plane 

Mile 

Mile  Mile 

Mile 

Mile 

Mile 

American  DC-6B  $2.31 

$0.99  $1.32 

$2.11 

$0.99 

$1.12 

TWA  L-49  $2.32 

$0.93  $1.39 

$2.31 

$0.93 

$1.38 

The  increase  in  seating  capacity  on  coach  planes  has 
more  than  offset  the  decline  in  revenue  due  to  the  de¬ 
crease  in  fare  levels  per  passenger. 

Since  the  coach  operation  per  plane  mile  is  more  prof¬ 
itable  than  the  first  class  operation,  the  issue  is  not 
whether  coach  diverts  from  the  first  class  service. 

11263  The  issue  is  whether  coach  will  attract  a  sufficiently 
large  number  of  passengers  to  fill  the  increased 
number  of  seats  on  the  coach  plane.  The  history  of 
coach  to  date  leaves  no  doubt  that  it  will  do  so. 

B.  Aggressive  Development  of  Coach  is  the  Only  Course 
Consistent  With  the  Objectives  of  the  Act. 

1.  Coach  will  promote  the  overall  development  of  traffic. 

The  Civil  Aeronautics  Act  does  not  mention  any  spe¬ 
cial  responsibility  to  first  class  passengers.  In  its  Policy 
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Statements  and  in  its  statement  in  the  Trans-Continental 
Coach  Case ,  supra,  the  Board  has  recognized  its  re¬ 
sponsibility  to  develop  all  of  air  transportation — not  just 
the  first  class  market. 

The  following  table  shows  the  effect  of  coach  on  over¬ 
all  traffic  development  on  the  top  50  station  pairs  that 
had  more  than  20%  coach  participation. 

Proportion 

Coach  Percent 


March  1948  March  1954  of  Total  Traffic 
Traffic  Traffic  Passengers  Growth 

(All  First  First  March  First 


Segment 

Class) 

Class 

Total 

1954 

% 

Class 

Total 

Miami-Philadelphia 

873 

1,759 

6,816 

74.2 

101.5 

680.8 

Chicago-Miami 

5,871 

8,855 

25,883 

65.8 

50.8 

340.9 

Miami-New  York 

23,158 

29,647 

77,172 

61.6 

28.0 

233.2 

Chicago-Los  Angeles 

3,625 

4,409 

10,684 

58.7 

21.6 

194.7 

Boston-Miami 

1,044 

2,734 

6,576 

58.4 

161.9 

529.9 

Chicago-San  Francisco 

2,313 

2,803 

6,060 

53.7 

21.2 

162.0 

New  York-Tampa 

1,697 

3,321 

6,988 

52.5 

95.7 

311.8 

Los  Angeles-New  York 

6,176 

8,994 

16,835 

46.6 

45.7 

172.6 

Cleveland-Miami 

1,694 

4,207 

7,783 

45.9 

148.3 

359.4 

New  York-San  Fran. 

4,092 

6,373 

11,780 

45.9 

55.7 

187.9 

Los  Angeles-San  Fran.40 

20,985 

23,773 

43,936 

45.9 

13.3 

109.4 

Miami-Washington 

2,421 

4,391 

7,387 

40.6 

81.4 

205.1 

Atlanta-New  York 

1,733 

3,861 

6,337 

39.1 

122.8 

39.1 

Chicago-New  York 

14,010 

26,040 

39,713 

34.4 

85.9 

183.5 

San  Francisco-Seattle 

4,534 

6,523 

9,426 

30.8 

43.9 

107.9 

Detroit-Miami 

2,470 

8,514 

12,119 

29.7 

244.7 

390.6 

New  York-St.  Louis 

2,248 

5,026 

6,957 

27.8 

123.6 

209.5 

Miami-Tampa 

3,537 

4,689 

6,359 

26.3 

32.6 

79.8 

Chicago-Kansas  City 

3,035 

4,704 

6,348 

25.9 

55.1 

109.2 

New  York-Pittsburg 

7,000 

11,743 

15,602 

24.7 

67.8 

122.9 

Los  Angeles-Seattle 

2,733 

5,398 

7,006 

23.0 

97.5 

156.3 

Portland-San  Francisco 

3,671 

4,584 

5,948 

22.9 

24.9 

62.0 

Chicago-Washington 

3,825 

6,890 

8,870 

22.3 

80.1 

131.9 

Detroit-New  York 

6,626 

12,927 

16,246 

20.4 

95.1 

145.2 

40  This  includes  only  traffic  carried  by  certificated  carriers. 
Since  a  large  portion  of  the  traffic  was  carried  by  intra-state  car¬ 
riers,  total  traffic  growth  was  substantially  larger. 
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11264  These  markets  were  generally  the  most  heavily 
saturated  with  coach  and  they  experienced  a  traf¬ 
fic  growth  of  185%  compared  to  a  national  traffic  growth 
of  129%  during  the  same  period.41  In  other  words,  these 
heavy  coach  markets  experienced  a  third  more  growth 
than  the  country  as  a  whole.  What  coach  can  do  is  il¬ 
lustrated  by  the  fact  that  nine  of  these  major  markets 
had  an  average  increase  of  362.3%. 42 — three  times  the 
national  average. 

This  is  a  correlation  between  coach  proportions  and 
overall  traffic  growth.  This  is  shown  by  the  following 
table  correlating  the  growth  in  the  first  fifty  segments 
from  March  1948-March  1954,  with  the  proportion  of 
coach. 

Coach  Proportion 

XT  ,  .  (March  1954) 

Number  of  _ _ _ _  Traffic  Increase 

Segments  Range  Average  March  1948-1954 


26 

0-20% 

12 

20-40% 

12 

over  40% 

7.8%  85.4 

28.4%  154.3 

55.6%  208,2 


45.2  185.1 


One  would  expect  lower  fares  to  produce  some  traffic 
growth.  But  the  great  difference  in  growth  is  startling. 
Thus  those  segments  with  a  heavy  coach  market  had  an 
overall  growth  almost  two  and  half  times  as  great  as 


■f  41  Total  passengers  on  these  segments  increased  from  129,371 

in  March  1948  to  368,831  in  March  1954.  The  March  1948  sur¬ 
vey  shows  a  total  of  863,888  passengers  for  all  points.  In  March 
1954,  there  were  893,729  passengers  for  March  i-14,  or  1,978,971 
for  the  monthly  period.  This  later  figure  includes  passengers  at 
k  newly  certificated  points. 

42  This  is  the  arithmetic  average  for  Miami-Philadelphia,  Chi- 
*  cago-Miami,  Miami-New  York,  Boston-Miami,  New  York-Tampa, 

Cleveland-Miami,  Miami-Washington,  Detroit-Miami  and  New 
York-St.  Louis. 
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those  with  only  a  small  coach  proportion.  Those  seg¬ 
ments  with  average  coach  proportion  had  about  twice 
the  growth  of  those  with  little  coach.  Here  again  is  vivid 
proof  of  the  response  of  the  air  travel  market  to  lower 
fares. 

Irrespective  of  the  effect  on  first  class  traffic  this  ex¬ 
ceptional  traffic  growrth  establishes  conclusively  that  coach 
service  has  contributed  heavily  to  the  development  of  air 
transportation.  No  other  defense  of  coach  is  neces¬ 
sary. 

11265  2.  Coach  has  not  interfered  with  the  development 

of  first  class  traffic. 

The  table  above  shows  that  with  few  exceptions  first 
class  traffic  has  continued  to  grow  rapidly  even  in  mar¬ 
kets  with  considerable  coach  service.  There  is  no  ac¬ 
curate  way  of  measuring  how  much  more  it  would  have 
grown  if  there  had  been  no  coach.  It  is  clear,  however, 
that  coach  has  not  had  a  major  impact  on  the  growih  of 
first  class  traffic.  This  is  showm  by  the  following  facts: 

First :  First  class  traffic  can  grow  and  grow  rapidly 
along  with  coach.  In  five  major  markets,  where  coach 
averaged  over  one-third  of  the  total  traffic,  first  class 
traffic  grew  at  rates  similar  to  or  greater  than  the  na¬ 
tional  average  of  129%.43 

Second:  There  is  no  correlation  betwreen  first  class  traf¬ 
fic  growth  and  the  proportion  of  coach  on  the  market. 
Some  markets  like  Boston-Miami  or  Cleveland-Miami  had 
a  heavy  saturation  of  coach  and,  at  the  same  time,  a 
phenomenal  increase  in  first  class  traffic.  Other  markets 
like  Portland-San  Francisco  with  relatively  little  coach 


43  Boston-Miami,  Cleveland-Miami,  Atlanta-New  York,  Detroit- 
Miami,  Miami-Tampa.  The  arithmetic  average  increase  of  first 
class  traffic  in  these  markets  was  160.3%. 
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experienced  a  relatively  small  increase  in  first  class 
traffic. 

Third:  In  none  of  the  markets  despite  heavy  coach 
proportion  was  there  a  decline  in  first  class  traffic.  In 
fact,  in  these  heavy  coach  markets,  first  class  traffic 
actually  experienced  a  substantial  increase.44 

Thus,  despite  a  substantial  growth  in  coach,  first  class 
traffic  has  continued  its  strong  growth  trend. 

•  «  *  • 

11270  In  September  1953,  New  York-Chicago  was  the 
first  ranking  traffic  segment  in  the  country  in  terms 
of  passengers.  The  top  twenty  segments  include  eight  in 
this  area.50  ; 

*  •  *  * 

11272  C.  The  New  York-Chicago1  Route  is  Charac¬ 
terized  by  Dynamic  Traffic  Growth. 

The  history  of  air  transportation  is  one  of  growth — 
growth  that  has  been  substantial  and  continuous.  That 
history  is  set  forth  in  the  table  below: 


44  First  class  traffic  increased  from  129,371  passengers  in  1948 
to  202,165  in  1954. 

50  Chicago-New  York,  Detroit-New  York,  Chicago-Detroit,  New 
York-Pittsburg,  New  York-Buffalo,  Cleveland-New  York,  Chicago- 
Cleveland  and  Cleveland-Detroit. 
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Growth  O'f  Domestic  Trunklines:  1938-1953 


Bevenue  Passenger  Miles  —  In  Thousands 


Year 

Amount 

Year  to  Year  Growth 

1938 

475,599 

1939 

679,526 

+42.9% 

1940 

1,046,945 

+54.1 

1941 

1,377,153 

+31.5 

1942 

1,405,836 

+  2.1 

1943 

1,617,129 

+15.0 

1944 

2,161,029 

+33.6 

1945 

3,336,277 

+54.4 

1946 

5,903,111 

+76.9 

1947 

6,010,632 

+  1.8 

1948 

5,822,388 

—  3.1 

1949 

6,562,580 

+12.7 

1950 

7,766,00S 

+18.3 

1951 

10,210,726 

+31.0 

1952 

12,120,798 

+18.7 

1953 

14,297,581 

+18.0 

1954 

16,234,600 

+13.6 

This  is  a  remarkable  record.  Since  193S,  the  industry 
has  grown  at  an  average  rate  of  25%  a  year.  Since  194S 
it  has  grown  at  the  rate  of  19%  a  year.  The  growth  in  one 
year  (1954  over  1953)  was  over  fo'ur  times  as  large  as  the 
total  industry  in  193S  and  larger  than  the  total  industry  in 
1943.  There  is  every  indication  that  the  growth  will 
continue. 

The  Board’s  decision  should  give  full  recognition  to  the 
strong  persistent  growth  of  air  traffic.  That  is  not  to  say 
that  in  every  year,  traffic  will  increase.  But  since 
11273  1930,  there  have  been  only  two  years  (1937  and 
194S)  when  it  didn’t.  Nor  is  it  to  say  that  traffic 
will  continue  to  grow  in  the  future  as  fast  as  in  the  past. 
There  will  be  a  declining  rate  of  growth  as  the  industry 
matures.  North  American  submits,  however,  that  there  will 
be  growth,  that  the  growth  will  be  substantial,  and  the 
Board  cannot  fulfill  its  statutory  responsibilities  unless 
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it  gives  full  consideration  to  this  rate  of  growth  in  shaping 
the  country’s  air  transportation  system. 

By  relating  historic  traffic  growth  trends  to  the  Gross 
National  Product  and  other  economic  indices,  North 
American  calculated  that  domestic  trunkline  revenue 
passenger  miles  would  be  18.0  billion  in  1955,  26.5  billion 
in  1960  and  57.0  billion  in  1975.  (NAJ  1,  p.  50).  The  con¬ 
servative  nature  of  these  traffic  figures  is  demonstrated  by 
the  table  below  comparing  historic  growth  with  the  esti¬ 
mates  (NAJ  1,  p.  44). 


Average  Annual  Rate  of  Growth 


Year 

of  Revenue  Pas; 

1930-36 

31.5% 

1936-41 

25.8% 

1941-47 

28.1% 

1947-53 

15.9% 

1952-55  (Est.) 

11.1% 

1955-60  (Est.) 

8.0% 

1960-75  (Est.) 

5.2% 

Between  1952  and  1955,  North  American  estimated  a 
growth  of  11.1%.  The  actual  growth  to  the  end  of  1954 
was  at  a  rate  of  15.S%  a  year  and  this  rate  has  increased 
in  1955.  Between  1955  and  1960,  the  North  American  esti¬ 
mate  is  about  half  of  recent  experience  and  after  1960 
about  a  third.  Certainly  these  are  conservative  calcula¬ 
tions.54 


The  record  shows  that  the  traffic  over  the  New  York- 
Chicago  route  segments  will  grow  as  rapidly  as  national 
traffic.  North  American  submitted  comprehensive  data 
trade,  wholesale  trade,  construction  and  bank  clearings 
(in  short,  all  the  economic  factors  which  contribute  to  the 
showing  that  in  terms  of  population,  manufacturing,  retail 


54  A  complete  analysis  of  North  American’s  traffic  projections  is 
set  forth  in  the  Brief  to  the  Examiner,  pp.  17-36. 
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growth  of  air  transportation)  the  recent »  growth  of  the 
New  York-Chicago  cities  has  been  comparable  to  or  even 
exceeded  the  growth  of  the  rest  of  the  country  (NAJ  1, 
pp.  122-171). 

On  the  question  of  the  amount  of  traffic  growth,  there 
seems  to  be  a  remarkable  unanimity  of  opinion.  American 
estimates  a  growth  of  at  least  10%  a  year  for  the  next 
few  years  (Tr.  4G1).  United  estimates  a  rate  of 
11274  growth  in  the  New  York-Chicago  market  of  47% 
for  1953-1955 — an  average  growth  of  15.7%  a  year 
(U-615,  p.  2).  TWA  estimates  a  growth  of  more  than  10% 
a  year  for  1953  and  1954  at  Cleveland  and  Detroit  (TWA 
S2,  S5).  North  American  estimates  a  growth  of  11%  until 
1955  and  S%  until  1960. 

The  fact  that  the  industry  shares  North  American’s 

confidence  is  conclusivelv  demonstrated  bv  the  substantial 

*  */ 

equipment  programs  which  every  major  airline  has  under¬ 
taken.  This  tremendous  investment  can  onlv  be  based  on 
the  premise  that  air  traffic  will  continue  to  grow  steadily 
and  rapidly.  It  is  the  ultimate  proof  that  North  American’s 
premise  is  supported  by  the  judgment  of  the  rest  of  the 
industry. 

The  main  dissenter  was  apparently  Bureau  Counsel. 
Precisely  stated,  the  proposition  of  his  witness,  Mr.  Simat, 
appears  to  be  that  first  class  traffic  reached  a  plateau  in 
the  post-war  period  in  relation  to  the  GNP  (BC-C,  p.  6). 
North  American  does  not  believe  that  Bureau  Counsel’s 
conclusion  is  sound.55  It  has  been  previously  rejected  by 
the  Board  (Salt  Lake  City-Rapid  City  Extension,  E-6S31, 
September  25,  1952).  But  even  assuming  it  is  right,  it 
leaves  open  the  question  of  growth  occasioned  by  the  GNP 
or  by  coach  traffic.  First  class  traffic  would  still  grow  as 
the  GNP  grew  and  Mr.  Simat  made  it  clear  that  he  didn’t 


55  The  reasons  are  detailed  in  the  Brief  to  the  Examiner  (pp. 
23-25). 


•‘mean  to  imply  that  the  GNP  won’t  go  up  in  the  future.” 
Moreover,  total  traffic  would  grow  as  coach  traffic  grows. 
The  issue  of  certification  doesn’t  depend  on  what  happens 
to  first  class  traffic  alone.  Total  traffic,  including  coach  and 
family  fare,  must  be  measured.  Yet  Mr.  Simat  agreed  that 
coach  traffic  would  grow  substantially  (Tr.  4000). 

D.  The  Dynamic  Traffic  Growth  Over  the  New  York- 
Cliicago  Route  Creates  a  Strong  Presumption  in 
Favor  of  Certificating  Substantial  Additional  Com¬ 
petition. 

1.  As  a  matter  of  law ,  traffic  growth  warrants  certifi¬ 
cation  of  additional  competition  and  the  fact  that  existing 
carrier  will  supply  adequate  service  is  immaterial. 

Paced  with  the  fact  of  rapid  traffic  growth,  the  Board 
has  the  choice  of  preserving  this  growth  for  existing  car¬ 
riers,  or  providing  new  competition  by  certificating  an 
additional  carrier.  The  Board  has  held  that  to  reserve 
this  growth  to  existing  carriers  would  not  be  consistent 
with  the  competitive  mandate  of  Section  2(d)  of  the  Act. 

In  All  American  Aviation ,  2  C.A.B.  133  (1940),  TWA 
and  Eastern  argued  that  all  new  transportation  service 
should  be  provided  by  existing  carriers.  No  new  carriers 
should  be  permitted  in  the  field.  The  Board  not  only  re¬ 
jected  this  argument  as  a  matter  of  policy,  it  held  that  it 
was  contrarv  to  the  Act.  The  Board  stated: 

11275  “Moreover,  the  application  of  the  principle  sug¬ 
gested  by  the  intervenors  would  be  clearly  incon¬ 
sistent  with  the  mandate  contained  in  section  2(d)  of  the 
Civil  Aeronautics  Act  ....  Any  such  theory  as  advocated 
by  the  intervenors,  which  would  result  in  reserving  solely 
for  existing  air  lines  the  privilege  of  providing  all  addi¬ 
tions  to  the  present  air-transportation  system  of  the  United 
States,  is  untenable.  Our  adoption  of  such  a  policy  would 
certainly  not  be  consistent  with  a  sound  development  of 
air  transportation,  and  would  not  be  conducive  to  the  best 
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interests  of  the  foreign  and  domestic  commerce  of  the 
United  States,  the  Postal  Service,  and  the  national  de¬ 
fense.”  (Underscoring  supplied)  (p.  146). 

Moreover,  the  Board  has  regarded  as  immaterial  the 
question  of  whether  existing  carrier  can  or  do  provide 
adequate  service.  The  Board  stated  its  reasons  for  this 
rule  in  TWA,  North-South  Californio,  Case,  4  C.A.B.  373 
(1944)  as  follows: 

“In  considering  the  extent  to  which  competition  is  neces¬ 
sary  to  assure  the  sound  development  of  an  air  transpor¬ 
tation  system  therefore,  its  justification  does  not  depend 
upon  the  inability  or  unwillingness  of  an  existing  carrier 
to  render  adequate  service  ....  Otherwise,  no  competition 
would  ever  be  authorized  for  there  is  no  limit  to  the  extent 
to  which  an  existing  carrier  could  expand  to  meet  increased 
demand  .  .  .  .”  (p.  375)  (Underscoring  supplied). 

This  principle  was  followed  in  at  least  six  cases.56  It  was 
completely  ignored  by  the  Examiner. 

The  application  of  these  two  principles  to  the  facts  in 
this  case  dictate  certification  of  North  American. 

2.  Air  traffic  growth  will  far  exceed  any  diversion 
created  by  certification  of  North  American ^ 

The  issue  of  public  convenience  and  necessity  cannot  be 
resolved  by  calculating  past  traffic,  measuring  the  propor¬ 
tion  of  this  past  traffic  that  a  new  carrier  could  transport, 
and  assessing  the  effect  of  this  “diversion”  on  air  carriers 
now  certificated.  This  static  method  ignores  the  single 
most  important  fact  in  air  traffic  analysis,  i.e.,  air  traffic 


56  All  American  Aviation,  Inc.,  2  C.A.B.  133,  145-6  (1940) ; 
American  Export  Air.,  Trans  Atlantic  Service,  2  C.A.B.  16,  32 
(1940);  TWA,  North-South  California  Case,  4  C.A.B.  373;  375; 
Milwaukee-Chicajro-New  York  Restriction  Case,  11  C.A.B.  310, 
330  (1950) ;  Northeast  Air,  et  al.,  Boston  Service,  4  C.A.B.  686, 
689,  690  (1944);  Hawaiian  Case,  7  C.A.B.  83,  103  (1946). 
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has  grown  rapidly  and  steadily  in  the  past.  It  will  con¬ 
tinue  to  grow*  in  the  future.  The  record  in  this  case  shows 
that  traffic  growth  will  more  than  offset  any  possible  diver¬ 
sion.  If  North  American  attained  as  high  as  a  75%  load 
factor,  it  would  only  carry  13.5%  of  the  traffic  in  1955 

*  (NAJ  1,  p.  211). 57  The  significant  and  conclusive  fact  is  that 
every  year  since  1949  traffic  has  grown  at  more  than  this 
rate.  North  American’s  total  diversion  is  less  than  one 

year’s  growth.  The  1960  calculations  also  indicate 

►  11276  that  there  is  plenty  of  room  for  another  carrier. 

Even  if  there  is  a  sharp  reduction  in  rate  of  traffic 
growth  between  1955  and  1960,  New’  York-Chicago  Route 
traffic  will  double  between  1953  and  1960.  Even  if  North 
American  carried  25%  of  the  traffic,  the  other  carriers 

►  would  experience  an  average  growth  of  57%  from  1952 

.  to  1960.  (NAJ  1,  pp.  211-212). 

“Diversion”  by  North  American  is  insignificant  com¬ 
pared  to  the  growth  which  can  be  expected  under  the  most 
conservative  calculations.  Looking  at  the  short  range 
(1955)  or  the  medium  range,  (1960),  North  American’s 
proposal  does  not  “divert”  from  existing  traffic.  Even  with 
North  American  certificated,  the  present  carriers  will  ex- 
r  perience  substantial  growth. 

3.  Certification  of  North  American  will  not  impair  the 
ability  of  existing  carriers  to  perform  their  certificated 
+  service. 

*  The  record  here  does  not  show  substantial  diversion. 

Even  if  it  did,  the  Board  from  its  earliest  cases  has  recog¬ 
nized  that  “substantial”  diversion  is  not  itself  a  bar  to 
certification  of  an  additional  carrier.  The  Act  has  not 

►  been  construed  as  protecting  a  carrier  from  effective  com¬ 
petition.  Diversion  is  only  important  when  the  probable 

* 

57  The  figures  on  NAJ  1,  pp.  211-212  are  reduced  from  an  80% 
to  75%  load  factor.  See  discussion  p.  34,  Brief  to  Examiner. 
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loss  of  traffic  affects  the  overall  position  of  the  existing 
carrier  to  such  an  extent  as  to  impair  its  ability  to  per¬ 
form  its  certificated  service.58 

The  New  York-Chicago  market  is  dominated  by  carriers 
whose  financial  position  leaves  no  doubts  that  additional 
competition  would  not  impair  the  ability  to  render  service 
even  if  diversion  were  substantial.  As  of  December  31, 
1954,  American,  TWA  and  United  had  average  net  assets 
of  over  $150,000,000  and  even  higher  average  annual  oper¬ 
ating  revenues.  Together  they  had  over  55%  of  the  net 
assets,  72%  of  the  operating  revenues  of  the  entire  trunk¬ 
line  industry.  They  carried  56%  of  the  revenue  passenger 
miles.  All  of  them  have  an  imposing  profit  position. 

The  other  carriers  in  the  market,  Capital  and  Northwest, 
have  only  a  small  participation.  The  traffic  carried  here 
is  only  a  small  proportion  of  their  total  traffic.  Diversion 
from  this  small  pool  of  traffic  will  have  no  significant  effect 
on  their  overall  operation.  For  example,  only  15%  of 
Capital’s  total  revenue  passenger  miles  are  flown  in  these 
markets  (Cap.  47).  Even  assuming  that  there  was  no 
traffic  growth  and  that  North  American  took  20%  of  the 
traffic,  the  diversion  would  amount  to  only  3%  of  Capital’s 
system  traffic.  Actually  since  194S,  Capital  has  grown  at 
an  average  rate  of  11%  per  year.  Northwest  traffic  in 
the  area  amounts  to  only  6.05%  of  its  total  domestic 
11277  traffic.  (NWA-113).  If  North  American  diverted 
20%  of  this,  it  would  amount  to  only  1.2%  of  North¬ 
west’s  traffic.  Since  194S,  Northwest  domestic  traffic  has 
grown  at  the  rate  of  16%  per  year. 

Thus  in  the  New  York-Chicago  area,  possible  diversion 
is  no  bar  to  additional  certification.  The  main  participants 
in  the  market  are  the  strongest  carriers  in  the  industry. 


58  National  Air,  et  al.  Daytona  Beach- Jacksonville,  1  CAA  612, 
617-18  (1940) ;  American  Air  et  al.  East-West  California,  4 
C.A.B.  297,  312  (1943). 
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The  others,  such  as  Capital  and  Northwest,  have  had  such 
a  small  participation  in  the  market  that  diversion  by  a 
hew  carrier  will  have  only  a  minimal  effect  on  their  overall 
revenue  position. 

V 

The  Board  Should  Select  North  American 
To  Operate  the  New  York-Chicago  Route 

A.  None  of  the  Big  Four  Carriers  Should  he  Selected. 

The  Big  Four  carriers  have  presented  the  standard  case 
for  awarding  them  additional  routes.  Basically  they  argue 
that  because  of  their  large  route  systems  serving  many 
cities,  they  can  offer  more  new  one-carrier  or  more  new 
one-plane  service  than  any  other  carriers. 

If  these  are  controlling  considerations,  then  the  big  will 
inevitably  get  bigger  and  the  small  smaller.  The  Board 
has  recognized  this  basic  weakness  in  the  exhibits  pre¬ 
sented  by  the  Big  Four  carriers.  Thus,  in  the  Florida  Case , 
6  C.A.B.  765  (1946),  the  Board  stated: 

“.  .  .  If  the  selection  of  a  carrier  were  to  be  predicated 
solely  upon  the  one-carrier  service  to  be  provided  it  would 
mean  that  in  all  cases  the  larger  carrier  would  be  selected, 
thus  enhancing  the  position  of  the  larger  carriers  and  effec¬ 
tively  blocking  the  growth  of  the  smaller  ones.  Such  action 
would  be  in  contravention  of  the  declaration  of  policy  con¬ 
tained  in  the  Act  requiring  that  we  consider  ‘competition 
to  the  extent  necessary  to  assure  the  sound  development  of 
an  air  transportation  system  properly  adapted  to  the  needs 
of  the  commerce  of  the  United  States  .  .  .  .  .  .  .”  (pp. 

773-774). 39 

The  air  transportation  system  was  dominated  by  the 
Big  Four  at  the  time  of  the  passage  of  the  Act  and  there 
can  be  no  question  of  their  continuing  domination.  Be- 


59  See  also  Continental  Airlines,  et  al.,  Denver-Kansas  City 
Service,  4  C.A.B.  1  (1942). 
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tween  1946  and  1954,  their  proportion  of  total  trunkline 
traffic  has  increased  from  66.5%  to  73.6%.  In  1954,  not 
only  did  the  traffic  proportion  of  the  Big  Four  reach  a 
post-war  high  but  American  and  United  together  carried 
150%  as  much  traffic  as  all  trunkline  carriers  outside  the 
Big  Four.  Not  only  do  the  Big  Four  carriers  dominate 
traffic  but  for  1954  they  earned  almost  S0%  of  the  trunk¬ 
line  profits. 

These  figures  conclusively  show  that  further  extension 
of  any  of  the  Big  Four  carriers  will  increase  their  dan¬ 
gerously  dominant  position.  Further  domination 
11278  would  run  directly  contrary  to  the  statutory  man¬ 
date  to  provide  competition  to  the  extent  necessary 
to  assure  the  sound  development  of  air  transportation. 
They  show,  too,  that  the  Board  need  have  little  fear  that 
even  the  most  liberal  route  awards  in  this  case  would  make 
a  dent  in  the  operating  position  of  any  of  the  Big  Four 
carriers. 

B.  The  Desirability  of  Strengthening  the  Medium  and 
Small  Trunklines  is  not  a  Controlling  Consideration. 

The  desirability  of  building  up  the  smaller  carrier  has, 
under  the  Board  cases,  been  one  consideration  in  carrier 
selection.  But  it  has  never  been  a  dominant  one.  In  many 
cases  it  has  been  offset  by  other  public  interest  con¬ 
siderations,  and  the  Board  has  preferred  a  larger  carrier.60 
The  same  principle  should  apply  here.  The  desirability 
of  strengthening  smaller  carriers  should  be  weighed 
against  the  advantages  of  certificating  North  American 
in  assuring  aggressive  coach  development  and  improving 
the  competitive  incentives  within  the  entire  industry. 

Certainly  routes  should  not  be  granted  to  carriers  like 
National,  Northwest  or  Capital  on  the  assumption  that  be- 


60  Chicago-Milwaukee-New  York  Case,  6  C.A.B.  217  (1944) ; 
Great  Lakes-Florida  Case,  6  C.A.B.  429  (1944) ;  Chicago-Detroit 
Route  7  Case,  E-8975,  February  28,  1955. 
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cause  the  carrier  are  not  as  big  as  the  Big  Four  they  are 
unsound  economically.  Bigness  is  not  synonymous  with 
soundness.  These  carriers  today  are  in  a  sound  financial 
condition  and  enjoying  comfortable  operating  margins. 
In  1954  the  average  current  ratio  C1  and  their  operating 
margins  62  were  comparable  to  the  Big  Four.  Between  1948 
and  1954,  the  traffic  of  these  three  carriers  more  than 
tripled  with  a  growth  rate  of  over  25%  a  year.63  In  fact, 
any  one  of  these  carriers  today  have  about  as  much  traffic 
as  all  three  carriers  had  in  1948.  There  is  nothing  in  their 
current  operation  that  indicates  that  expansion  of  their 
routes  is  essential  to  their  financial  soundness  or  that  the 
failure  to  award  them  routes  will  impede  their  ability  to 
serve  the  travelling  public.  ; 

These  carriers  have  all  invested  millions  of  dollars  in 
modern  aircraft.  These  ambitious  programs  of  fleet  ex¬ 
pansion  could  not  have  been  financed  on  any  hypothetical 
assumption  that  new  routes  might  be  awarded.  Rather 
they  are  premised  on  confidence  in  the  existing  routes  of 
these  carriers.  These  equipment  programs  are  the  ulti¬ 
mate  proof  that  they  have  a  sound  route  structure  today. 

They  do  not  require  additional  routes  as  a  matter 
11279  of  economic  necessity. 

Nor  should  the  Board  prefer  carriers  like  Braniff 
and  Colonial  merely  because  they  are  subsidized.  Again 
the  desirability  of  eliminating  subsidy  is  merely  one  con¬ 
sideration.  Here  it  is  not  even  a  strong  one  for  three 
reasons :  ; 


C1  The  ratio  of  current  assets  to  current  liabilities  of  the  Big 
Four  was  1.6  as  compared  to  1.6  average  for  the  three  carriers. 

62  Operating  expenses  averaged  89%  of  operating  revenues  for 
the  Big  Four.  For  Capital,  National  and  Northwest  the  average 
was  91%. 

63  In  1948  Capital  and  National  and  Northwest  had  691,495,000 
RPMs.  This  increased  to  2,188,126,000  in  1954 — an  increase  of 
219%. 
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(1)  Braniff ’s  position  has  been  improving.  In  1954  it 
had  an  operating  profit  of  $2,570,000  after  elimination  of 
subsidy.  This  compares  with  a  $403,000  loss  in  1953.  In 
the  first  quarter  of  1955  its  traffic  increased  20%  over  the 
comparable  1954  quarter; 

(2)  Braniff  does  not  contend  that  the  Detroit  exten¬ 
sion  will  solve  its  subsidy  problem; 

(3)  Colonial’s  subsidy  is  small  amounting  to  $465,000 
in  1954  and  can  best  be  eliminated  in  the  Eastern-Colonial 
Acquisition  Case,  Docket  No.  699S; 

(4)  Both  Braniff  and  Colonial  have  less  than  3%  coach 
traffic.  Their  record  supports  the  conclusion  that  the  Board 
cannot  rely  on  either  of  them  to  develop  coach. 

The  traveling  public  and  the  sound  development  of  all 
the  industry  will  be  better  served  by  certificating  a  new 
carrier  like  North  American.  This  new  competition  will 
insure  the  aggressive  development  of  coach  service,  will 
force  a  reduction  in  excessive  fares  now  being  charged  and 
will  vitalize  the  whole  industrv  bv  the  introduction  of  new 

•>  i 

ideas  and  new  methods.  These  should  be  the  controlling 
considerations  in  selecting  the  carrier. 

C.  North  American  Should  be  Certificated  Because  It 
Will  Assure  the  Vigorous  Development  of  Coach. 

The  Board’s  primary  obligation  is  to  build  an  air  trans¬ 
portation  system  that  will  serve  the  traveling  public  as  a 
whole.  At  present  this  obligation  makes  the  proper  devel¬ 
opment  of  air  coach  the  Board’s  most  important  respon¬ 
sibility  in  the  domestic  passenger  field.  Here  the  carrier 
should  be  selected  which  will  contribute  most  to  the  vigor¬ 
ous  promotion  of  coach. 

North  American’s  management  has  an  unparalleled 
record  of  vigorous  and  imaginative  development  of  low 
fare  coach  service.  The  key  management  of  North  Amer- 
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ican  originated  air  coach.  In  1945  two  of  its  top 
11280  management  started  Viking  Airlines,  and  the  other 
two  started  Standard  Airlines,  both  pioneer  coach 
operations.  (NAJ  Supp.  2).  These  were  the  outstanding 
coach  carriers.  At  that  early  time  this  management  fore¬ 
saw  the  possibilities  of  developing  the  untapped  potential 
of  the  low  fare  mass  market  for  air  transportation.  They 
saw  that  low  fares  must  be  based  on  low  costs  and  that 
the  key  to  low  cost  was  high  density  seating  and  rigid 
control  of  costs. 

i 

The  Board  has  recognized  the  dominant  role  of  the  large 
irregulars  such  as  North  American  in  developing  this  new 
form  of  business.  In  a  report  to  a  Senate  Committee,  on 
The  Role  of  Competition  in  Commercial  Air  Transporta¬ 
tion,61  the  Board  stated: 

“The  irregular  carriers,  by  operating  markets,  under 
conditions,  and  at  times  when  high-densitv  seating  could 
be  realized  and,  consequently,  lower  fares  charged,  helped 
to  bring  about  the  development  of  low-fare  coach  services 
of  the  type  that  have  accounted  for  the  largest  portion  of 
the  recent  growth  in  domestic  passenger  business  of  all  air 
carriers.  Such  low-fare  coach  services  have  served  as  a 
competitive  stimulus  to  the  certificated  carriers  in  the  low- 
cost  field,  and,  together  with  the  coach  services  of  the  cer¬ 
tificated  carriers,  have  induced  many  persons  to  travel  by 
air  who  would  not  have  utilized  air  services  at  the  higher 
standard  fares.”  (p.  30). 

North  American’s  management  has  from  the  beginning 
conducted  the  largest  and  most  successful  of  these  opera¬ 
tions.  If  it  is  certificated,  coach  will  be  its  only  business — 
not  a  reluctant  obligation  to  a  second  class  market.  North 
American  is  the  best  insurance  that  the  New  York-Chicago 


64  Report  of  the  Civil  Aeronautics  Board  submitted  to  the  Sub¬ 
committee  on  Monopoly  of  the  Select  Committee  on  Small  Busi¬ 
ness,  U.  S-  Senate,  November  24,  1952. 
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Route  will  receive  an  adequate  volume  of  well  scheduled 
coach  service  at  low  fares. 

•  •  •  • 

11283  E.  North  American  Should  be  Selected  Because  New 
Competitors  Are  Essential  to  the  Development 
of  Air  Transportation  and  Better  Service  to  the 
Traveling  Public. 

The  unprecedented  economic  progress  of  American  in¬ 
dustry  has  been  occasioned  by  the  existence  of  competitive 
incentives.  Lack  of  new  competition  means  that  the  same 
old  companies  compete  for  the  same  old  market  in  the 
same  old  way.  To  be  effective,  competition  must  offer  the 
opportunity  for  new  companies  with  new  ideas  an  oppor¬ 
tunity  to  challenge  older  companies  and  to  develop  new 
markets.  The  historic  success  of  full  competitive  incen¬ 
tives  in  developing  new  methods,  in  lowering  costs  and 
prices,  and  in  expanding  markets,  places  a  heavy  burden 
of  proof  on  those  who  would  exclude  new  competition. 
There  is  no  indication  that  Congress  intended  that  a  dif¬ 
ferent  economic  policy  apply  to  a  young  and  growing 
industry  like  air  transportation. 

The  lesson  of  competition  is  written  clearly  on  the  recent 
pages  of  air  transportation  history.  In  1947-1949,  the  cer¬ 
tificated  industry  was  paralyzed  by  the  financial  reverses 
it  had  suffered.  Its  management  found  no  solution  to  these 
problems  in  the  established  pattern  of  doing  business.  Its 
answer  was  to  raise  fares  three  times  in  IS  months.  This 
answer  compounded  losses  by  shrinking  traffic.  When  the 
Senate  set  up  a  special  committee  to  investigate  their 
problems,  the  management  had  no  other  answer  except 
more  subsidy  and  stated  that  it  couldn’t  engage  in  coach 
transportation  without  operating  loss. 

At  that  time  the  management  of  North  American  had 
had  over  three  years  of  experience  in  doing  the  impossible. 
They  had  provided  millions  of  passenger  miles  of  service 


at  low  fares  and  with  profit.  They  had  made  the  first  sur¬ 
veys  on  the  air  coach  market.  Its  management  told  the 
Committee  that  cost  could  be  lowered  sufficiently  to  make 
low  fares  profitable,  that  encouragement  of  low  fare  serv¬ 
ice  would  not  only  bring  air  transportation  to  a  market 
five  times  as  large  as  the  then  existing  market  but  would 
enable  the  country  to  build  up  an  air  fleet  for  the  national 
defense.  (See  Part  II  A). 

The  development  of  certificated  coach  has  proved  that 
North  American  was  right  and  the  certificated  industry 
wrong.  The  significant  thing  here,  however,  is  that  the 
most  important  new  development  in  air  transportation 
came  from  without — rather  than  within  the  certificated 
business .  There  was  no  reason  whv  other  carriers,  faced 
with  declining  load  factors,  could  not  build  revenues  by 
tapping  new  markets  through  high  density  seating  and  low 
fares.  But  the  idea  did  not  come  from  within  the  certifi¬ 
cated  industry.  It  came  from  the  North  American  man¬ 
agement.  : 

This  historical  demonstration  establishes  one  of  the 
main  reasons  why  North  American  should  be  certificated. 
A  new  carrier  with  new  ideas  and  new  methods  will  chal¬ 
lenge  the  ingenuity  of  the  entire  industry.  The  traveling 
public  and  the  air  transportation  system  will  be  the  bene¬ 
ficiaries  of  the  competitive  contest  to  follow.  This 
11284  is  no  mere  abstract  principle.  For  the  whole  history 
of  North  American’s  management  to  date  has  been 
one  of  vigorous  exploration  of  new  techniques  and  methods 
in  the  development  of  coach  business. 

F.  North  American  Should  be  Certificated  Because  it 
Will  Bring  Vigorous  and  Responsible  Management 
to  the  Operation  of  the  New  Y ork-Chicago  Route. 

North  American  can  stand  on  its  record  of  imaginative, 
aggressive  and  responsible  management. 
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1.  North  American’s  management  pioneered  and  de¬ 
veloped  air  coach.  It  first  recognized  the  mass  market  for 
low  fare  transportation  and  developed  that  market  aggres¬ 
sively  and  economically.  It  developed  high  density  seating 
which  made  low  fares  possible.  (Tr.  2814,  2S91). 

2.  North  American  has  carried  an  ever  increasing  vol¬ 
ume  of  traffic  at  low  fares  with  profits  made  possible 
by  low  costs. 

3.  North  American  has  continuously  improved  its  equip¬ 
ment  and  is  now  using  DC-6Bs — the  first  modern  planes 
equipped  for  coach  by  the  manufacturer. 

4.  North  American  has  a  record  of  complete  compli¬ 
ance  with  the  highest  safety  standards.  It  has  pioneered 
such  safety  improvements  as  equipping  its  entire  fleet 
with  omni-range  equipment  and  backward  seating.  (Tr. 
2814-20). 

5.  North  American  has  a  record  of  financial  and  bus¬ 
iness  integrity.  Its  equipment  purchases  are  financed  by 
the  Bank  of  America.  (NAJ  5). 

6.  North  American  has  a  record  of  responsible  deal¬ 
ing  with  the  traveling  public.  (Tr.  2814-20). 

7.  North  American  has  employed  model  passenger  han¬ 
dling  and  operating  procedures  (Tr.  2815-17). 

North  American  is  not  managed  by  a  conclave  of 
Bishops.  But  its  management  must  have  something — 
something  that  should  not  be  lost  to  air  transportation. 
Of  the  hundreds  of  non-scheduled  passenger  carriers 
started  after  the  war,  this  is  the  one  that  came  out  on 
top.  It  did  so  by  offering  a  low  fare  service  which  the 
established  carriers  thought  was  impossible.  It  would 
be  a  sterile  policy  indeed  that  would  not  make  use  of 
the  ingenuity,  imagination,  determination  and  driving 
energy  that  has  made  this  feat  possible.  The  whole 
industry  has  benefited  to  date  from  North  American’s 
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operations.  It  will  continue  to  benefit  only  if  North 
American  is  certificated. 

•  •  •  • 

11291  3.  The  Board  has  never  denied  an  application  of 

a  certificated  carrier  because  of  violations  of  the 

Act. 

The  Board’s  consistent  policy  has  been  to  give  little 
weight  to  violations  where  the  public  convenience  and 
necessity  required  the  service.  Yet,  there  have  been  many 
violations  of  the  Act  by  carriers  who  continue  to  receive 
additional  certifications.71  Some  of  the  violations  were 
of  quite  serious  nature.  The  fact  that  many  of  them  were 
settled  does  not  in  any  way  mitigate  the  seriousness  of 
the  offense.  Yet  in  no  case  involving  a  certificated  car¬ 
rier  has  the  Board  ever  assessed  a  penalty.  In  only  one 
case  has  the  Board  even  considered,  whether  these  vio¬ 
lations  would  bar  additional  certificates  requested  by  these 
carriers. 


71  It  has  not  been  possible  to  tabulate  all  the  violations.  For 
example,  for  the  year  ended  June  30,  1952,  the  Board’s  Annual 
Report  shows  that  222  informal  enforcement  cases,  17  formal 
Board  enforcement  cases  and  5  enforcement  court  actions  were 
completed.  A  quick  review  of  the  Board’s  Docket  indicates  a 
wide  variety  of  enforcement  action  involving  a  large  number  of 
certificated  trunkline  carriers.  Northwest  Airlines  (Docket  4290 — 
Unfair  competition  by  carrying  bulk  shipments  of  unauthorized 
freight  forwarders  favored  by  Northwest) ;  American  Airlines, 
Inc.  (Docket  4300 — Unfair  competition  by  aiding  in  the  establish¬ 
ment  and  operation  of  a  favored  unauthorized  freight  forwarder) ; 
(Docket  No.  6098  charging  standard  fares  on  coach  flights) ; 
(Docket  No.  2052 — Illegal  control  of  American  by  Aviation  Corp.) ; 
Pan  American  (Docket  3268 — Unauthorized  operation  to  Saudi 
Arabia;  Docket  588 — Illegal  control  over  Aerovias  de  Guatemala; 
Docket  5477 — Free  transportation  on  NY-Miami  flights) ;  North¬ 
east  (Docket  3282 — Unlawful  acquisition  of  control  by  Atlas 
Corp.) ;  Western  (Docket  4206 — Illegal  control  by  Western  of 
Western  Airlines  of  Calif.) ;  Docket  3298 — Improper  interlocking 
relationship  with  Pan  American  through  Lehman  Bros.) ;  Colonial 
(Docket  4907 — Violation  of  reporting,  rate  and  interlocking  rela¬ 
tionship  requirements). 
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Some  of  the  major  violations  are  analyzed  below: 

a.  The  Air  Freight  Carriers.  The  all-cargo  carriers 
started  the  carriage  of  air  freight  under  the  same  regu¬ 
lation  as  governed  the  operation  of  the  applicants  here. 
Individually  they  operated  service  of  as  great  or  equal 
frequency.  The  Board  handled  the  situation  as  follows: 

(1)  It  instituted  no  enforcement  act  against  the  major 
freight  carriers. 

(2)  On  May  5,  1947,  it  adopted  Regulation  292.5  (Serial 
No.  3S9)  which  authorized  these  carriers  to  conduct  reg¬ 
ularly  scheduled  operations  during  the  pendency  of  their 
case  applying  for  certificate  authority. 

(3)  On  July  29,  1954,  it  issued  its  opinion  in  the 
11292  Air  Freight  Case,  10  C.A.B.  572,  granting  certifi¬ 
cates  to  some  of  these  carriers.  The  Board  did  not 
even  mention  the  regularity  of  operation  prior  to  May, 
1947.  However,  Member  Jones,  in  his  dissenting  opinion, 
stated : 

“The  Board  has  continuously  endeavored  to  enforce 
the  provisions  of  Section  292.1,  as  subsequently  amended, 
particularly  as  to  ‘regularity’  in  the  case  of  passenger 
carriage.  But  for  no  apparently  valid  reason  no  steps 
were  taken  against  the  all-cargo  carriers  who  for  the  most 
part  claimed  to  be  operating  as  ‘contract’  carriers.  Upon 
review,  it  seems  obvious  that  to  at  least  a  considerable 
degree  such  operations  were  in  fact  common  carriage, 
and  subject  to  regulation  as  such.” 

By  refusing  to  be  sidetracked  by  violation  issues,  the 
Board  was  able  to  promote  the  statutory  objectives  which 
are  its  primary  responsibility.  Equal  justice  requires  the 
same  approach  to  the  post-war  air  coach  problem.  If 
regular  operation  prior  to  May,  1947  -was  no  bar  to  the 
certification  of  an  air  freight  service,  it  cannot  logically 
be  a  bar  to  the  certification  of  the  North  American  coach 
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service.  If  the  public  convenience  and  necessity  required 
independent  development  of  the  air  freight  business,  ir¬ 
respective  of  past  violations,  it  requires  equally  the  de¬ 
velopment  of  coach  business. 

b.  United  Airlines  openly  defied  the  Board’s  order  pro¬ 
hibiting  the  charging  of  coach  fares  on  planes  with  less 
than  64  seats,  according  to  its  tariff  and  engaging  in 
unfair  competition  (Docket  No.  5945)  in  violation  of 
Section  403  and  401.  An  enforcement  proceeding  was 
started  but  was  settled  by  an  agreement  that  within  11 
months,  United  would  fully  comply  with  the  Board’s  re¬ 
quirement.  No  penalty  was  ever  assessed  nor  has  the 
Board  even  considered  the  violation  in  any  subsequent 
proceeding  involving  additional  certification  for  United. 

c.  American  Airlines  violated  the  safety  regulations  of 
the  Board  by  inaugurating  non-stop  DC-7  flights  which 
required  flight  crews  to  operate  more  than  eight  hours. 
Then  they  petitioned  for  a  waiver  of  the  eight  hour  rule. 
The  Board  granted  the  waiver  despite  the  clear  violation, 
though  Member  Adams  was  moved  to  dissent  as  follows.72 

.  .  On  the  basis  of  its  first  three  months  of  opera¬ 
tion,  as  well  as,  its  studies  of  winds  aloft  prior  to  the 
inauguration  of  its  first  flight,  the  original  petition  must 
have  known  that  its  westbound  schedules  calling  for  flight 
times  of  eight  hours  or  less  were  at  best  optimistic,  if 
not  completely  unrealistic.  Despite  this  knowledge,  how¬ 
ever,  the  petitioner  continued  to  schedule  and  operate 
these  flights  with  no  perceptible  lowering  of  actual  elapsed 
flight  times.” 

This  was  a  safety  violation,  certainly  a  far  more  seri¬ 
ous  offense  in  aviation  than  an  economic  violation.  Yet 
not  only  was  no  penalty  imposed;  American  was  granted 
the  safety  waiver  requested  by  it. 


72  Regulation  No.  SR-405  adopted  June  14,  1954. 
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d.  Eastern  Airlines  obtained  illegal  control  of  Colonial 
Airlines  without  obtaining  Board  approval  pursuant  to 
Section  408.  When  Eastern  and  Colonial  submitted  a 
proposed  agreement  for  acquisition  of  Colonial  by  East¬ 
ern,  the  Board’s  original  opinion  approved  the  acquisi¬ 
tion  even  though  it  expressly  found  that  Eastern 

11293  had  acquired  unlawful  control  of  Colonial  prior  to 
the  approval  of  the  acquisition  agreement  by  Co¬ 
lonial  management  of  shareholders.  The  President  deter¬ 
mined  that  the  agreement  should  be  disapproved  because 
of  this  violation  and  the  Board  issued  an  order  con¬ 
forming  to  the  President’s  determination.  (ONE  8136). 

The  significant  fact  here  is  that  the  Board  made  it  clear 
that  if  Eastern  purges  itself  of  control  of  Colonial,  it 
will  still  approve  the  merger.  The  Board  stated : 

“.  .  .  We  wish  to  make  it  clear,  however,  that  our  action 
here  does  not  constitute  a  determination  by  this  Board 
that  a  future  acquisition  agreement  between  Eastern  and 
Colonial  would  necessarily  be  inconsistent  with  the  public 
interest  if  Eastern,  prior  to  entering  into  such  an  acqui¬ 
sition  agreement  were  shown  to  have  clearly  divested  it¬ 
self  of  control  of  Colonial.”  (E-S446). 

This  is  a  Board  expression  of  the  doctrine  of  rehabili¬ 
tation.  If  Eastern  divests  itself  of  control  of  Colonial, 
it  is  still  eligible  to  acquire  Colonial.  Past  violations  are 
no  bar  to  an  acquisition  which  the  Board  finds  in  the  pub¬ 
lic  interest.  By  the  same  token,  past  violations  should 
be  no  bar  to  certification  of  North  American  if  it  serves 
the  public  interest. 

e.  National  Airlines,  in  1945,  obtained  control  of  Carib- 
bean-Atlantic  Airlines  by  intentionally  and  deliberately 
violating  Section  408.  In  the  National -Caribbean- Atlantic 
Control  Case,  6  C.A.B.  671  (1946),  the  Board  stated: 

“The  uncontroverted  testimony  of  Mr.  Powelson  estab¬ 
lishes  further  that  before  the  transaction  was  reduced 
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to  writing,  legal  counsel  were  consulted  with  respect  to 
obtaining  prior  approval  from  the  Board  and  that  Mr. 
Baker  expressed  his  willingness  to  take  the  risk  of  not 
obtaining  prior  approval  even  though  such  action  might 
be  deemed  a  violation  of  the  Act  and  that  he  signed  his 
agreement  ‘regardless  of  what  that  involved’.  .  .  .  k 

“.  .  .  it  is  clear  that  they  were  aware  that  the  agree¬ 
ment  for  the  acquisition  of  control  and  performance  un¬ 
der  it  might  be  violative  of  the  Civil  Aeronautics  Act 
that  they  were  willing  to  proceed  in  the  face  of  that 
awareness  in  order  to  conclude  a  transaction  in  which 
they  could  not  otherwise  concur.  Their  action  must  in 
the  circumstances  be  deemed  to  have  been  committed 
‘knowingly  and  willfully,’  as  those  words  are  used  in  the 
Act.”  (Underscoring  supplied). 

Yet  no  penalty  was  assessed  and  in  no  subsequent  cer¬ 
tificate  proceeding  involving  National  was  the  violation 
even  considered.  j 

The  pattern  of  the  Board  cases  is  clear.  It  has  not 
considered  that  violations  are  a  major  consequence  in  de¬ 
termining  the  carrier  which  will  provide  a  needed  service. 
In  case  of  even  substantial  violations  by  certificated  car¬ 
riers,  it  has  settled  most  enforcement  problems  through 
the  use  of  consent  orders,  and  it  has  not  even  considered 
these  violations  in  choosing  the  most  fit  carrier  to  operate 
a  route.  In  the  major  case,  where  a  new  group  of  car¬ 
riers  was  seeking  entry  to  provide  the  new  all  freight 
service,  the  Board  again  did  not  even  consider  past 
violations. 

The  Board  cannot  ignore  the  fact  that  serious  viola¬ 
tions  were  completely  disregarded  when  certificated  car¬ 
riers  sought  extension  and  when  the  all  freight  car- 
11294  riers  were  certificated.  North  American  is  entitled 
to  an  even-handed  administration  of  the  statute. 
Any  violations  which  it  may  have  committed  must  be 
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treated  with  the  same  perspective  that  the  Board  has  em¬ 
ployed  in  the  case  of  other  carriers.  If  the  Board  does 
that,  the  principal  focus  of  its  attention  will  be  the  public 
need  for  the  service  and  the  ability  of  North  American 
to  meet  that  need  best.  This  is  the  test  the  Board  has 
consistently  applied.  It  should  apply  it  here. 

F.  North  American  Has  Not  Violated  The  Civil  Aero¬ 
nautics  Act. 

See  pp.  26-32  of  Supplementary  Brief  to  the  Examiner. 

G-.  The  Public  Interest  in  the  Sound  Development  of  Air 
Transportation  is  the  Dominant  Consideration. 

There  is  no  support  for  the  efforts  of  some  carriers  to 
make  violations  the  main  issue  in  any  application  by 
North  American.  It  is  not  supported  by  the  principles 
employed  by  either  the  FCC  or  the  ICC.  The  Board  it¬ 
self  has  consistently  ignored  violations  as  a  factor  in  de¬ 
termining  the  carrier  which  will  serve  the  public  best. 

This  effort  should  be  recognized  for  what  it  is — a  smear 
campaign  designed  to  obscure  the  economic  merits  of  the 
case  which  North  American  presents.  It  is  a  small  tail 
by  which  it  is  hoped  to  wag  a  big  dog. 

The  Board  itself  should  have  no  part  of  this  calumny. 

It  should  not  be  side-tracked  by  those  who  would  deny  an 
important  public  need  for  coach  service  by  inflating  the  fit¬ 
ness  issue  out  of  all  proportion  to  its  importance,  by 
creating  a  false  affront  to  the  dignity  of  the  Board,  and  \ 

by  urging  on  it  a  policy  of  injudicious  sanctions  based  on 
general  moral  grounds.  The  dominant  and  overwhelming 
judgment  to  be  made  by  the  Board  is  whether  certifica¬ 
tion  of  North  American  will  advance  the  public  con¬ 
venience  and  necessity. 
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11295  Conclusion 

This  is  one  of  the  major  route  proceedings  which  will 
determine  whether  it  is  possible  to  penetrate  the  iron 
door  that  has  barred  new  trunkline  passenger  carriers 
for  over  sixteen  years. 

North  American  is  asking  for  a  right  to  compete.  It 
would  enter  the  competition  with  six  DC-4’s  and  two 
DC-6B’s  and  total  assets  of  around  $4,000,000.  It  would 
face  competitors  such  as  American,  TWA  and  United, 
which  are  well  established  in  these  markets  and  which 
have  combined  fleets  of  over  500  modern  aircraft  and  total 
assets  of  over  $515,000,000. 

North  American  is  willing  to  compete  with  these  initial 
handicaps  because  it  believes  that  low  fare  coach  offers  a 
market  largely  untapped  by  the  presently  certificated 
carriers.  Its  history  of  vigorous  development  of  this 
market  leads  it  to  believe  that  it  can  out-compete  the 
grandfather  carriers.  If  North  American  is  certificated, 
the  public  itself  will  make  the  ultimate  judgment. 

The  issue  can  be  sidetracked  by  a  determination  that 
North  American  is  not  fit.  But  the  Board  can  only  do 
this  if  it  is  attempting  to  enforce  its  regulations  in  a 
certificate  proceeding.  It  cannot  do  so  if  it  decides  a 
certificate  case  on  certificate  principles.  For  all  the  evi¬ 
dence  makes  the  conclusion  inescapable  that  North  Amer¬ 
ican  is  fit  because  it  will  conduct  its  certificated  operations 
in  full  compliance  with  obligations  of  a  certificate  holder. 
North  American  has  conducted  a  fully  responsible  opera¬ 
tion  in  terms  of  safety,  credit,  airport  operations  and  of 
passenger  handling.  Any  violation  of  flight  regularity 
provisions  would  hardly  be  continued  if  North  American 
were  certificated.  The  Board  can  make  absolutely  sure 
of  this  by  the  simple  device  of  a  probationary  certificate 
period. 
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Some  excuse  can  always  be  found  for  not  certificating 
a  new  carrier.  Despite  present  traffic  growth  and  high 
profits,  it  is  always  possible  to  urge  that  we  can’t  be 
absolutely  sure  of  the  future  and  we  should  take  no 
chances.  Or  it  can  be  said  that  smaller  certificated  car¬ 
riers  should  be  built  up  first.  Or  that  a  new  carrier 
should  serve  both  small  and  large  towns.  Or  that  cer¬ 
tificates  should  be  awarded  to  some  new  carrier  but  not 
one  who  may  have  flown  too  frequently. 

These  elaborate  rationalizations  fall  of  their  own  weight. 
If  certainty  of  future  profits  for  all  members  of  an  in¬ 
dustry  is  to  be  the  test,  no  new  entrant  would  ever  have 
been  permitted  in  any  industry.  Moreover,  there  is  plenty 
of  room  to  build  up  smaller  carriers  and  to  admit  new 
carriers.  If  a  new  carrier  cannot  be  certificated  into  large 
towns,  he  certainlv  cannot  be  certificated  into  small  towns 
first  in  order  to  provide  a  balanced  system.  And,  how¬ 
ever  desirable  it  may  be  to  certificate  a  new  carrier  where 
no  question  has  been  raised  as  to  regularity  of 
11296  operations  there  is  no  such  carrier  with  a  certificate 
application  in  a  pending  proceeding. 

None  of  these  excuses  can  obscure  the  basic  error  of 
complete  exclusion  of  new  carriers  for  seventeen  years 
from  passenger  trunkline  transportation.  This  protec¬ 
tion  of  new  carriers  for  seventeen  years  from  new  en¬ 
trants  not  only  runs  contrary  to  the  intent  of  Congress, 
and  to  basic  economic  principles,  but  will  lead  to  indus¬ 
try  debilitation  and  stagnation.  In  this  case,  in  par¬ 
ticular,  it  means  that  real  low  fare  coach  will  suffer  a 
serious  and  prolonged  set-back. 

The  Board  has  made  the  development  of  air  coach  “a 
major  objective”.  It  has  clearly  stated  that  the  maximum 
development  of  civil  aviation  will  not  be  realized  until 
such  time  as  air  travel  is  placed  within  the  economic 
reach  of  the  great  majority  of  the  traveling  public.  In- 
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deed,  it  has  gone  so  far  as  to  say  that  unless  this  is  done 
there  is  no  justification  for  a  national  policy  which  has 
poured  millions  of  dollars  of  the  people’s  money  into  build¬ 
ing  up  an  air  transportation  system. 

It  is,  of  course,  of  great  importance  that  intensive  de¬ 
velopment  of  coach  will  put  air  transportation  within  the 
reach  of  a  greater  proportion  of  the  population.  The 
benefits  of  swift  air  transportation  are  among  the  chief 
reasons  for  federal  policy  devoted  to  its  development. 
There  are  other  important  results.  By  lowering  air  fares, 
air  transportation  becomes  less  of  a  luxury  form  of  trans¬ 
portation,  less  susceptible  to  economic  fluctuation.  And 
the  Board  should  never  forget  that  the  more  people  fly, 
the  larger  the  fleet  and  the  greater  the  airlift  capacity 
available  in  time  of  national  emergency.  These  are  the 
reasons  why  the  Board  has  no  more  important  responsi¬ 
bility  than  the  development  of  air  coach. 

Despite  the  importance  of  this  objective,  coach  has  not 
been  vigorously  developed  by  the  certificated  carriers. 
Over  the  New  York-Chicago  Route,  coach  fares  average 
4.8  cents  a  mile.  Convenient  coach  service  over  all  but 
one  of  the  segments  averages  less  than  minimum  service 
by  feeder  carriers.  On  these  segments  coach  traffic  is 
only  11.3%  of  total  traffic — or  less  than  half  the  national 
average.  Vigorous  aggressive  development  of  low  fare 
coach  cannot  be  left  exclusivelv  in  the  hands  of  the  first 
class  passenger  carriers. 

This  is  the  time  for  action  to  assure  aggressive  coach 
development.  That  action  is  the  certification  of  North 
American.  For  it  is  North  American  that  has  demon¬ 
strated  outstanding  ingenuity,  drive  and  imagination,  in 
developing  that  very  coach  market  w’hich  is  the  key  issue 
in  this  case.  Certification,  without  subsidy,  wall  not  only 
give  North  American  an  opportunity  to  develop  the 
11297  coach  business,  it  will  give  them  responsibility  for 
its  vigorous  exploitation.  The  biggest  benefactor 
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will  be  the  traveling  public.  It  is  to  this  public  that  the 
Board  owes  its  primary  allegiance. 

•  •  •  • 

11387  Brief  for  Northwest  Airlines,  Inc.  in  Support  of 
Exceptions  to  the  Initial  Decision  of  Examiner 
William  F.  Cusick 

•  •  •  * 

11395  2.  The  Inherent  Weakness  of  Northwest's  Rouie 

The  northern  route  operated  by  Northwest  has  less 
than  one- fifth  the  traffic  flow  of  any  of  the  other  trans¬ 
continental  routes  (Exhibit  NWA-45).  This  is  graph¬ 
ically  shown  by  Exhibit  NWA-31,  a  traffic  flow  map  con¬ 
structed  from  data  prepared  by  the  Board’s  staff,  which 
portrays  the  traffic  volumes  moving  over  the  routes  of  the 
four  transcontinental  carriers.  The  major  reason  for  the 
smaller  volume  of  traffic  over  Northwest’s  route  is  that 
the  territory  encompassed  by  the  western  half  of  the 
northern  transcontinental  route  is  relatively  lightly  pop¬ 
ulated,  containing  few  top  ranking  traffic  producing  cities 
(Exhibits  NWA-32,  33).  For  example: 

1.  The  total  population  of  all  20  cities  served  by  North¬ 
west  vrest  of  Detroit,  excluding  Chicago,  is  only  4,429,641. 
This  is  only  equivalent  to  SO  percent  of  the  population  of 
Chicago  or  92  per  cent  of  the  population  of  Los  Angeles. 

2.  The  total  population  of  Northwest’s  18  cities  west 
of  Detroit,  exclusive  of  Chicago,  Portland  and  Seattle/ 
Tacoma,  is  only  2,715,944,  or  only  49  per  cent  of  the 
Chicago  and  only  57  per  cent  of  the  Los  Angeles  popu¬ 
lations. 

11396  3.  The  total  population  of  all  Northwest’s  12 
cities  between  Minneapolis/St.  Paul  and  Spokane 

is  a  mere  269,099  or  about  equal  to  the  metropolitan  area 
population  of  Peoria,  Illinois,  or  Wichita,  Kansas. 

•  •  •  • 


413 


11693  Oral  Argument  of  WiUiam  C.  Burt 
On  Behalf  of  North  American  Airlines 

•  *  •  • 

11699  Is  there  anything  in  the  economics  of  this  busi¬ 
ness  that  distinguishes  it  from  the  main  current  of 
American  business,  that  makes  this  kind  of  restriction 
here?  Well,  there  have  been  many  arguments  used  in 
the  past,  but  mostly  they  have  gone  by  the  Board.  And 
the  main  argument  used  today  is  that  you  can’t  admit 
new  trunkline  carriers  because  it  would  destroy  the  bal¬ 
ance  of  small  town-large  town  service  that  characterizes 
the  air  transportation  pattern.  That  is  the  main  eco¬ 
nomic  argument. 

i 

Now,  this  argument  has  but  limited  applicability  to  our 
application  here,  for  several  reasons.  First,  we  are  will¬ 
ing  to  serve  small  towns.  Our  application  says  we  will 
serve  any  town  in  the  area  that  you  designate. 

•  •  *  • 

11948 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Served  Sep  2,  1955 


Docket  No.  986,  et  at. 

NEW  YORK-CHICAGO  SERVICE  CASE 


Decided:  September  1,  1955 

Capital’s  route  No.  14  extended  from  Detroit  to  New  York 
via  Buffalo  and  Rochester;  Philadelphia  named  as  an 
intermediate  point  on  routes  14  and  55  between  New 
York  on  the  one  hand,  and  Pittsburgh,  and  Harris¬ 
burg,  respectively,  on  the  other  hand;  and  Capital 
authorized  to  provide  unrestricted  service  between 
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New  York,  on  the  one  hand,  and  Detroit,  Pittsburgh, 
Chicago  and  Toledo,  on  the  other  hand. 

New  services  authorized  for  Capital  are  suitable  for  oper¬ 
ation  by  a  regional  carrier,  and  capable  of  contribut¬ 
ing  substantially  to  the  strengthening  of  Capital’s 
system,  an  objective  of  great  importance  in  the  sound 
development  of  a  national  air  transport  system  and 
in  perfecting  the  nation’s  route  structure. 

The  need  of  a  carrier  for  additional  strength  is  a  signifi¬ 
cant  factor  in  selection  of  carrier  where  the  strength¬ 
ening  is  not  required  for  the  advantage  of  the  indi¬ 
vidual  carrier  as  such  but  for  the  sound  development 
of  the  national  system  of  which  it  is  a  part. 

The  further  development  of  low  fare  air  transportation 
is  an  objective  required  by  the  public  interest  and 
will  be  stimulated  by  the  certification  of  Capital. 

Capital’s  proposed  operation  will  not  jeopardize  the  oper¬ 
ations  of  existing  operators  who  possess  competitive 
advantages  in  the  form  of  historical  participation  in 
markets  and  greater  resources. 

11949  Northwest  authorized  to  operate  unrestricted  New 
York-Detroit  service,  and  awarded  Chicago  as  an 
intermediate  point  between  Milwaukee  and  Detroit, 
subject  to  a  long  haul  restriction  requiring  that 
flights  serving  Chicago  shall  originate  or  terminate 
at  Twin  Cities  or  points  west  thereof  and  at  New* 
York-Newark.  The  Chicago  extension  will  remedy  a 
major  weakness  in  Northwest’s  route  structure  and 
enable  it  to  become  a  more  effective  competitor  with 
United  in  transcontinental  service;  will  convenience 
many  passengers  now’  required  to  change  carriers  at 
Chicago;  will  not  divert  any  serious  amount  of  New 
York-Chicago  traffic  from  existing  operators  or  in¬ 
hibit  continued  development  of  suitable  New  York- 
Chicago  turnaround  services. 
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Northwest  selected  over  United  to  perform  turnaround 
service  between  New  York  and  Detroit  additional  to 
that  of  Capital  where  the  size  and  potential  of  the 
market  will  support  three  turnaround  services  rather 
than  the  one  heretofore  operated  by  Americanffi  North 
west  has  a  greater  historical  participation  in  the 
market  than  United;  and  the  award  to  Northwest 
will  help  to  offset  impact  of  contemporaneous  award 
to  United  in  United  Restriction  Case  and  will  con¬ 
tribute  substantially  to  the  development  of  a  sound 
route  structure  for  Northwest. 

While  other  applicants  for  New  York-Chicago  service 
could  provide  such  service  in  lieu  of  Capital  and 
Northwest,  their  service  would  block  needed  improve¬ 
ments  in  the  route  patterns  of  Capital  and  North¬ 
west  which  route  adjustments  are  vitally  necessary 
for  a  balanced  and  sound  national  route  system. 

While  Colonial,  an  applicant  for  New  York-Chicago  serv¬ 
ice,  is  in  need  of  strengthening,  its  application  is 
denied  where  serious  doubt  exists  that  Colonial  has 
the  resources  to  become  an  effective  competitor 

A. 

against  the  large  transcontinental  carriers;  Colonial 
does  not  intend  to  provide  nonstop  service  or  corn- 

11950  pete  with  existing  operators;  and  Colonial  is  not 
proposing  to  give  the  route  the  service  it  requires. 

Detroit  added  to  TWA’s  route  No.  2,  as  an  intermediate 
point  between  New  York  and  Chicago,  subject  to  a 
restriction  requiring  that  flights  serving  Detroit  shall 
originate  or  terminate  at  Kansas  City  or  west  thereof 
and  at  New  York,  where  need  is  demonstrated  on 
the  record  for  improved  service  between  Detroit  and 
Western  points  and  for  improvement  of  TWA’s  route 
pattern;  proposed  operation  will  have  no  significant 
adverse  effect  upon  other  carriers;  TWA  is  willing 
to  transfer  its  Detroit-Cincinnati  segment  to  any  car¬ 
rier  approved  by  the  Board. 


A  proper  coach  service  between  New  York  and  Detroit 
would  generate  substantial  additional  traffic  and 
TWA,  as  a  vigorous  coach  operator,  will  give  fur¬ 
ther  assurances  of  such  development  in  this  market. 

Record  does  not  support  necessity  for  operation  by  TWA 
of  its  Detroit-Cincinnati  segment  in  view  of  award 
to  it  of  Detroit  on  its  New  York-Chicago  route.  How¬ 
ever,  to  prevent  immediate  disruption  of  service  to 
cities  on  Detroit-Cincinnati  segment  without  having 
a  qualified  transferee  of  such  segment  immediately 
available,  an  investigation  is  institited  to  determine 
whether  transfer  by  TWA  of  said  segment  would  be 
in  the  public  interest,  and  if  so,  to  what  carrier. 

Capital  selected  to  provide  a  competitive  air  service  be¬ 
tween  Philadelphia,  on  the  one  hand,  and  Cleveland 
and  Detroit,  on  the  other  hand;  United’s  restriction 
on  Detroit-Philadelphia  service  removed.  Capital  is 
selected  where  the  market  logically  fits  into  Capital’s 
regional  route  system  and  will  strengthen  Capital  as 
a  regional  carrier;  Capital  has  an  interest  in  pro¬ 
moting  coach  service  and  effectiveness  as  a  competi¬ 
tive  spur  in  markets  of  this  size;  Capital  may  be  in 
a  position  to  provide  one  carrier  service  to  traffic 
flowing  to  Twin  Cities,  and  cities  in  Michigan. 

Applications  of  Colonial,  Eastern,  National  and  North 
American  denied  where  authorizations  to  other  car¬ 
riers  (Capital,  Northwest  and  TWA)  make  possible 
additional  competition,  further  development  of  coach 
service,  and  substantial  corrections  in  route  deficien¬ 
cies  of  said  carriers.  Grant  of  a  completely  new 
route  to  a  new  carrier  would  preclude  the  public 
benefits  flowing  from  improvements  in  the  route  pat¬ 
terns  of  existing  carriers. 

North  American  is  not  “fit,  willing  and  able”  to  comply 
with  the  Act  as  provided  in  section  401(d),  where 
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Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart,  the  cen¬ 
tral  figures  in  North  American,  have  a  long  history 
of  association  with  flagrant  violations  of  the  Act  and 
are  not  sufficiently  reliable  to  be  entrusted  with  the 
operation  of  the  proposed  certificated  routes. 

11951  Suggestion  of  a  temporary  certificate  as  a  means 
for  testing  applicant’s  fitness  rejected  where 
there  is  such  a  clear  pattern  of  past  unreliability. 

Past  adherence  of  the  applicant  to  safety  requirements 
and  to  business  reliability  in  dealing  with  the  public 
will  not  support  a  finding  that  the  applicant,  as  a 
certificated  operator,  would  or  could  resist  unlawful 
activities  which  w~ould  be  profitable  to  it,  but  contrary 
to  law,  since  record  shows  that  applicant  followed 
that  course  of  behavior  which  inured  to  its  economic 
benefit  regardless  of  the  requirements  of  the  Act. 

Applications  of  American,  United,  TWA  and  Capital  in¬ 
sofar  as  they  propose  additional  service  to  Pitts¬ 
burgh  deferred,  except  that  restriction  preventing 
Capital’s  New  York-Pittsburgh  turnaround  service 
eliminated. 

Removal  of  Eastern’s  “closed-door”  restriction  prohibit¬ 
ing  it  from  carrying  local  traffic  between  Pittsburgh, 
on  the  one  hand,  and  Akron,  Cleveland,  and  Detroit, 
on  the  other  hand,  and  substitution  therefor  of  a 
long  haul  restriction  that  flights  serving  said  points 
should  originate  or  terminate  at  Roanoke,  Va.,  or 
points  south,  granted  on  a  temporary  basis  to  expire 
60  days  after  final  decision  on  Northwest’s  proposal 
to  remove  restriction  requiring  it  to  serve  Detroit, 
Cleveland,  and  Pittsburgh  only  on  flights  originating 
or  terminating  at  Twin  Cities  or  points  west  thereof. 
Northwest’s  proposal  set  down  for  expedited  hear¬ 
ing;  record  herein  kept  open  so  that  continuation  of 
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Eastern’s  temporary  authority  may  be  considered 
with  Northwest’s  proposal. 

Addition  of  Philadelphia  to  Capital’s  route  No.  55  is  not 
mutually  exclusive  of  Delta’s  Philadelphia  application 
in  Docket  No.  6011,  and  in  fact  would  not  preclude 
the  award  to  Delta  of  its  requested  Philadelphia 
service  if  Delta  were  otherwise  to  be  extended  to 
New'  York  in  accordance  with  its  application.  Delta’s 
application  embraces  a  major  route  extension  with 
Philadelphia  as  a  minor  incident  thereto,  while  for 
Capital,  Philadelphia  is  but  the  addition  of  one  in¬ 
termediate  point  on  its  existing  system. 

Applications  by  American  and  TWA  for  additional  serv¬ 
ice  to  Cleveland  denied.  Award  of  a  New  York- 
Cleveland  nonstop  service  to  TWA  in  a  companion 
case  will  meet  all  needed  improvements  in  Cleveland 
service  to  West,  and  market  is  not  large  enough  to 
support  an  additional  service  by  American. 

Braniff’s  application  for  additional  Chicago-Detroit  serv¬ 
ice  denied  wrhere  its  proposal  will  not  confer  suffi¬ 
cient  public  benefits  and  market  is  not  sufficiently 
large  to  warrant  additional  competitive  services  over 
and  above  those  authorized  herein  to  TWA  and 
Northwest. 

United ’s  restriction  against  serving  Fort  Wayne  on 
flights  serving  Detroit  or  Toledo  eliminated  wliere 
continuation  of  restriction  presents  practical  difficul¬ 
ties,  is  not  economical  and  is  no  longer  required  by 
present  traffic  developments. 

11952  Capital’s  restriction  against  nonstop  service  be¬ 
tween  New  York  and  Toledo  removed  where  the 
size  and  rate  of  growlh  of  market  no  longer  justify 
its  continuation. 


That  part  of  Mohawk’s  application  in  Docket  No.  6179 
seeking  to  perform  a  Syracuse-New  York  nonstop  serv¬ 
ice  to  be  set  for  expedited  hearing;  all  other  applica¬ 
tions  for  Syracnse-New  York  nonstop  service  de¬ 
ferred  for  contemporaneous  consideration  with  Dock¬ 
et  No.  6179. 


Northwest’s  application  seeking  removal  of  restrictions 
applicable  to  its  service  between  Pittsburgh,  on  the 
one  hand,  and  Cleveland  or  Detroit,  on  the  other 
hand,  to  be  set  for  expedited  hearing. 

United’s  restriction  against  provision  of  turnaround  serv¬ 
ice  between  Detroit,  Mich.,  on  the  one  hand^  and 
Philadelphia,  Pa.,  eliminated  in  order  to  permit  the 
carrier  greater  flexibility  of  operations  between  these 
two  cities.  j 

Capital’s  application  for  Philadelphia-Pittsburgh  service 
deferred. 


Investigation  instituted  to  determine  whether  TWA’s 
route  segment  between  Cincinnati  and  Detroit,  via 
Dayton,  Columbus  and  Toledo,  should  be  transferred, 
and  if  so,  to  which  carrier. 

Investigation  respecting  equipment  interchange  between 
Capital  and  Northwest  dismissed. 

11953 


APPEARANCES : 


Howard  C.  Westwood ,  Ernest  W.  Jennes  and  Peter  S. 
Craig  for  American  Airlines,  Inc. 

Hubert  A.  Schneider  and  B.  HoweU  Hill  for  Braniff 
Airways,  Inc. 

Charles  H.  Murchison ,  Robert  B.  Hankins ,  and  Macon 
M.  Arthur  for  Capital  Airlines,  Inc. 

Edward  A.  Silliere  for  Colonial  Airlines,  Inc. 

E.  Smytlie  Gambrell,  Harold  L.  Russell,  G.  Wesley 
Channell,  and  W.  Glen  Harlan  for  Eastern  Air  Lines,  Inc. 
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John  W.  Cross,  Richard  A.  Fitzgerald,  Eldon  II.  Cro¬ 
well  and  Arthur  N.  Nasser  for  National  Airlines,  Inc. 

William  C.  Burt,  Ilardy  K.  Maclay,  and  Mark  Riegel 
for  North  American  Airlines  Group. 

C.  Edward  Leasure,  II.  F.  Scheurer,  Jr.,  Clyde  S.  Car¬ 
ter  and  A.  E.  Floan  for  Northwest  Airlines,  Inc. 

James  K.  Crimmins,  Henry  P.  Bevans,  Joseph  M.  Paul, 
Jr.,  and  Donald  L.  Deming,  for  Trans  World  Airlines. 

John  T.  Lorch,  Floyd  M.  Rhett,  Harry  Thom,  Jr.,  and 
James  Francis  Reilly  for  United  Air  Lines,  Inc. 

R.  S.  Maurer,  D.  Franklin  Kell  and  L.  Welch  Pogue 
for  Delta-C&S  Air  Lines. 

John  R.  Carver  and  James  F.  Bell  for  Mohawk  Air¬ 
lines,  Inc. 

V.  Rock  Grundman  for  Bureau  of  Air  Operations,  Civil 
Aeronautics  Board. 

Andrew  H.  Brown  for  City  of  Cleveland  and  the  Cleve¬ 
land  Chamber  of  Commerce. 

C.  V.  Burnett,  Walter  E.  Vashak  for  City  of  Detroit 
and  the  Detroit  Aviation  Commission. 

Hugh  D.  Campbell  for  Detroit  Board  of  Commerce. 

Edwin  J.  Quick  for  Muskegon  Chamber  of  Commerce. 

Framk  S.  Pittenger  for  Muskegon  County  Airport. 

Albert  F.  Beitel  for  Minneapolis-St.  Paul  Metropolitan 
Airports  Commission. 

Joseph  J.  O’Connell,  Jr.,  Abraham  L.  Freedman,  Ern¬ 
est  L.  Nagy,  Harvey  Levin  and  Samuel  H.  Williams  for 
City  of  Philadelphia  and  Chamber  of  Commerce  of 
Greater  Philadelphia. 

Dwight  L.  Koerber  and  Stanley  L.  Yale,  Jr.,  for  Cham¬ 
ber  of  Commerce  of  Pittsburgh. 

Francis  A.  Mulhern,  Sidney  Goldstein,  and  S.  H.  Moer- 
man  for  Port  of  New  York  Authority. 

Robert  G.  Hewlett  for  Grand  Rapids  Chamber  of  Com¬ 
merce. 

Fred  N.  Searl  for  City  of  Grand  Rapids.  Michigan. 


George  J.  Bleibtrey  for  City  of  Lansing  and  the  Lan¬ 
sing  Chamber  of  Commerce. 

11954  William  A.  Carr  for  Rochester  Chamber  of  Com¬ 
merce. 

Harold  B.  Sag  for  Portland  Chamber  of  Commerce, 
Portland  Freight  Traffic  Association,  and  Port  of  Port¬ 
land. 

Dale  Miller  for  City  of  Dallas,  Texas,  and  Dallas  Cham¬ 
ber  of  Commerce. 

_  i  _ 

William  B.  Lawless,  Jr.,  John  J.  Naples,  Casimer  T. 
Partgka  for  City  of  Buffalo. 

Ralph  A.  Boniello  for  City  of  Niagara  Falls. 

K.  G.  Granger  for  City  of  Youngstown. 

Lester  J.  Maitland  for  Michigan  Department  of  Aero¬ 
nautics. 

Ray  C.  Neal,  Charles  C.  Fichtner  and  Harley  F.  Drol¬ 
ling  er  for  Buffalo  Chamber  of  Commerce. 

E.  J.  Penny  for  Flint  Chamber  of  Commerce. 

J.  V.  McMahon  for  Syracuse  Chamber  of  Commerce. 
Robert  R.  Wertz  for  United  States  Steel  Corporation. 
Nathaniel  K.  Beck  and  Maurice  Louik  for  Countv  of 
Allegheny,  Pennsylvania. 

James  Hanlon  for  Buffalo  Airport. 

11955  Opinion 
BY  THE  BOARD: 

This  consolidated  proceeding  is  the  first  in  a  series  of 
major  area  route  cases  now  pending  before  the  Board. 
It  involves  applications  to  provide  new  or  additional  air 
transportation  services  in  the  general  area  bounded  on 
the  east  by  New  York,  on  the  west  by  Chicago,  on  the 
north  bv  Rochester  and  on  the  south  bv  Pittsburgh.  In 
addition,  there  is  involved  an  investigation  to  determine 
whether  the  public  interest  requires  additional  through 
service  via  equipment  interchange  between  Northwest 
Airlines,  Inc.  (Northwest),  and  Capital  Airlines,  Inc. 
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(Capital),  between  Chicago,  Ill.,  and  points  west  thereof, 
on  the  one  hand,  and  Detroit,  Mich.,  Cleveland,  Ohio, 
Pittsburgh,  Pa.,  and  New  York,  N.  Y.,  on  the  other  hand. 

After  due  notice,  a  public  hearing  was  held  before 
Examiner  William  F.  Cusick,  who  thereafter  issued  his 
Initial  Decision.  Exceptions  to  the  Initial  Decision,  and 
briefs  to  the  Board  have  been  filed  by  various  parties. 
The  Board  has  heard  oral  argument,  and  the  case  now 
stands  submitted  for  decision. 

Briefly  summarized,  the  Initial  Decision  recommends: 
(1)  removal  of  restrictions  on  Capital’s  service  between 
New  York  and  Chicago,  New  York  and  Detroit,  and  New 
York  and  Pittsburgh;  (2)  designation  of  Buffalo  Roches¬ 
ter,  and  Syracuse,  N.  Y.,  as  intermediate  points  between 
Detroit  and  New  York  on  route  No.  14;  (3)  Designation 
of  Chicago  as  an  intermediate  point  on  Northwest’s  route 
No.  3  between  Milwaukee  and  Detroit,  subject  to  a  re¬ 
striction  that  all  flights  serving  New  York,  Detroit,  and 
Chicago  shall  originate  or  terminate  at  Minneapolis  or 
points  west  thereof  or  at  New  York;  (4)  modification 
of  United’s  restriction  on  its  service  at  Detroit 
11956  to  permit  Detroit-Philadelphia  turnaround  service; 

(5)  removal  of  restrictions  on  United’s  service  on 
route  No.  1  between  Fort  Wayne,  Toledo  and  Detroit; 
(6)  deferral  of  American’s  Pittsburgh  application  (Dock¬ 
et  No.  6115)  for  simultaneous  consideration  in  the  Addi¬ 
tional  Southwest-Northeast  Service  Case  (Docket  No. 
2355) :  (7)  deferral  of  United’s  Pittsburgh  application 
(Docket  No.  5746)  for  simultaneous  consideration  in  the 
Denver  Service  Case  (Docket  No.  1S41  et  al.) ;  (8)  modi¬ 
fication  of  Eastern’s  Pittsburgh  restriction  so  as  to  per¬ 
mit  carriage  of  local  traffic  between  Pittsburgh,  on  the 
one  hand,  and  Akron/Canton,  Cleveland  and  Detroit,  on 
the  other  hand,  and  to  require  that  Eastern’s  flights  be¬ 
tween  these  points  originate  or  terminate  at  Roanoke, 
Va.,  or  points  south  thereof;  (9)  deferral  of  TWA’s  ap- 


plication  (Docket  No.  1756)  to  add  Detroit  on  its  route 
between  Chicago  and  New  York,  for  simultaneous  con¬ 
sideration  with  a  recommended  investigation  to  determine 
whether  TWA’s  Detroit-Cincinnati  segment  of  route  No. 
2  should  be  transferred  to  another  carrier;  (10)  dismissal 
of  the  investigation  respecting  an  interchange  between 
Northwest  and  Capital. 

After  due  consideration  of  the  parties’  contentions  in 
light  of  the  record  herein,  we  find  that  we  are  in  substan¬ 
tial  agreement  with  the  findings,  conclusions  and  recom¬ 
mendations  in  the  Examiner’s  Initial  Decision  which  we 
adopt  as  our  own,  except  as  modified  herein. 

To  a  great  extent,  our  decision  herein  follows  the  rec¬ 
ommendations  of  the  Examiner.  The  reasons  for  our 
actions  are  in  each  instance  explained  hereinafter  and  in 
those  portions  of  the  Examiner’s  Initial  Decision  w'hich 
we  are  adopting.1 

11957  Capital — Capital  Airlines  has  filed  applications 

seeking  extension  of  its  route  No.  14  from  Detroit 
as  an  intermediate  point,  to  New'  York  via  Buffalo,  Roch¬ 
ester  and  Syracuse;  the  designation  of  Philadelphia  as 
an  intermediate  point  between  New'  York  and  Pittsburgh 
on  route  No.  14  and  between  New  York  and  Harrisburg 
on  route  No.  55;  and  the  removal  of  operating  restric¬ 
tions  on  routes  Nos.  14  and  55  which  prevent  unrestricted 
service  between  New  York,  on  the  one  hand,  and  Detroit, 
Pittsburgh,  Toledo  and  Chicago,  on  the  other  hand.  We 
have  concluded  that  the  public  convenience  and  necessity 
require  virtually  all 2  the  authorizations  proposed  by 
Capital. 

1  Attached  hereto  are  the  findings  and  conclusions  in  the  Exam¬ 
iner’s  Initial  Decision  which  we  are  adopting  as  our  own,  except 
as  modified  herein. 

2  We  are  deferring  decision  on  proposals  for  Syracuse-New  York 
service  and  Philadelphia-Pittsburgh  service.  See  pp.  22,  24,  infra. 
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To  the  extent  that  other  competing  applicants  are  being 
denied  similar  authorizations,  we  believe  that  the  choice 
of  Capital  will  in  the  long  run  contribute  most  to  the 
development  of  a  sound  route  structure  for  the  nation. 
We  believe  that  the  services  we  are  authorizing  for 
Capital  are  typical  of  the  kind  of  service  especially  suit¬ 
able  for  operation  by  a  regional  carrier,  and  will  con¬ 
tribute  substantially  to  the  strengthening  of  Capital’s 
system,  an  objective  which  we  consider  of  great  import¬ 
ance  in  perfecting  the  route  structure  of  the  nation.  Al¬ 
though  Capital  is  now  a  service  rate  carrier,  it  neverthe¬ 
less  is  not  one  of  the  larger  trunkline  carriers  in  our 
certificated  air  transportation  system  and  requires  addi¬ 
tional  opportunity  for  growth  in  order  to  insure  that  it 
will  remain  on  a  subsidy-free  basis.  Thus,  we  find  signifi¬ 
cant  in  the  choice  of  carrier  the  fact  that  Capital 
11958  has  a  greater  need  than  the  other  applicants 3 
for  the  additional  strength  the  new  services  for 
which  it  has  applied  would  provide  for  its  route  system. 
While  the  Civil  Aeronautics  Act  seeks  the  development 
of  a  sound  national  system,  and  not  the  advantage  of  an 
individual  carrier  as  such,  we  find  that  this  case  is  one 
where  the  strengthening  of  an  individual  carrier  is  re¬ 
quired  for  the  sound  development  of  the  national  system 
of  which  it  is  a  part.  The  selection  of  Capital  will  give 
that  carrier  an  opportunity  to  round  out  its  services  and 
thereby  strengthen  its  competitive  position  and  to  render 
more  effective  service  in  the  area.4 

Aside  from  this  long  term  objective,  we  are  convinced 
that  from  a  service  standpoint,  the  public  will  benefit 
most  from  having  regional  services  performed  by  a  re¬ 
gional  carrier.  Capital,  as  a  regional  carrier,  must  take 
its  primary  interest  in  the  traffic  and  revenues  to  be  de- 

3  Except  Colonial. 

*  See  Latin  American  Air  Service,  6  C.A.B.  857,  911  (1946). 


veloped  in  its  short  haul  markets,  whereas,  as  the  record 
in  this  case  indicates,  the  interests  of  the  other  appli¬ 
cants  5 6  are  directed  in  substantial  part  to  traffic  and  reve¬ 
nues  which  they  expect  to  obtain  by  improving  their  long 
haul  inter-regional  or  transcontinental  services.  Under 
such  circumstances,  we  are  confident  that  Capital  is  in  the 
best  position  of  all  the  applicants  to  provide  the  regional 
service  required  in  the  area. 

Moreover,  Capital  has  heretofore  shown  an  interest  in 
developing  coach  service.  The  record  shows  that  Capital 
wTas  the  first  certificated  carrier  to  inaugurate  a  coach 
service  between  New-  York  and  Chicago.  Capital’s 
11959  participation  in  this  market  has  been  substantial, 
considering  the  restrictions  under  which  it  is  oper¬ 
ating  and  the  competition  it  has  faced  from  unrestricted, 
nonstop  carriers.  In  the  Transcontinental  Coach-Type 
Service  Case, G  we  concluded  that  the  further  development 
of  low  fare  air  transportation  was  an  objective  required 
by  the  public  interest.  We  reaffirm  that  view  and  con¬ 
clude  that  the  certification  of  Capital  to  operate  in  the 
markets  sought  will  stimulate  the  further  development  of 
coach  service  in  this  area. 

It  has  been  contended  that  the  award  of  the  requested 
routes  to  Capital  “will  stretch  it  so  thin”  that  it  will  be 
unable  to  compete  with  the  existing  operations  of  the 
transcontinental  carriers.  Thus,  on  the  one  hand,  the 
objectors  to  the  selection  of  Capital  contend  that  Capital 
will  not  develop  sufficient  traffic  participation  to  justify 
the  award.  On  the  other  hand,  they  argue  that  Capital’s 
participation  will  result  in  so  much  diversion  from  them 
as  to  warrant  denial  of  Capital’s  application.  We  do  not 
believe  that  Capital’s  proposed  operation  will  seriously 
jeopardize  the  operations  of  the  existing  carriers  in  view 

5  Except  Colonial  and  National. 

6 14  C.A.B.  720  (1951). 


of  the  competitive  advantages  which  they  possess  in  the 
form  of  historical  participation  in  the  market  and  greater 
resources.  At  the  same  time,  we  believe  that  Capital 
wall  be  able  to  develop  the  routes  in  an  economically 
justifiable  manner  in  view  of  the  growth  potential  of  the 
markets  and  the  past  experience  of  Capital  in  operating 
in  this  general  area.  We  are  unable  to  accept  the  con¬ 
tentions  that  Capital  will  inflict  destructive  diversion 
upon  the  existing  carriers  and  we  are  satisfied  that  Capi¬ 
tal  will  be  able  to  compete  successfully  with  the 
11960  existing  operators.7 

Northwest — Northwest  Airlines  seeks  to  place 
Chicago,  Ill.,  on  its  transcontinental  route  by  naming  it 
as  an  intermediate  point  between  Milwaukee  and  Detroit. 
The  carrier  also  requests  removal  of  restrictions  which 
prevent  Northwest  from  rendering  an  unrestricted  New 
York-Detroit  service.  Both  of  these  requests  are  being 
granted  herein,  subject  to  a  long  haul  restriction  on  Chi¬ 
cago  service,  requiring  the  carrier  to  originate  or  termi¬ 
nate  all  flights  serving  Chicago  at  Twin  Cities  or  west 
thereof,  and  New  York.8 

7  In  this  connection,  we  reject  the  proposal  that  we  impose  a 
condition  upon  Capital  terminating  the  awards  herein  upon  the 
filing  of  a  petition  for  subsidy  by  Capital.  Without  deciding  the 
question  whether  we  have  the  legal  power  to  impose  such  a  con¬ 
dition,  as  a  matter  of  discretion,  we  deem  it  unwarranted  here. 
American’s  request  for  such  a  condition  is  premised  upon  the  claim 
that  our  award  will  force  Capital  to  return  to  a  subsidized  basis. 
This  claim  is  without  substantial  foundation.  The  past  experience 
of  Capital  with  these  and  other  routes  does  not  give  us  cause  to 
believe  that  Capital  will  not  proceed  to  properly  develop  the  mar¬ 
kets  involved  successfully  and  "we  expect  that  Capital  will  continue 
to  do  so.  As  noted  earlier,  we  find  that  our  awards  herein  will 
strengthen  Capital.  In  any  event,  we  find  that  no  reason  has  been 
presented  to  us  to  treat  Capital  differently  from  any  other  carrier 
heretofore  awarded  a  certificated  route. 

8  In  light  of  our  action  as  to  Chicago,  we  will  make  an  appro¬ 
priate  modification  in  restriction  No.  7  of  Northwest’s  certificate 
insofar  as  it  relates  to  cargo  flights  serving  Chicago  on  the  New 
York  leg  of  the  carrier’s  route. 
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Notwithstanding  tne  improved  and  strengthened  posi¬ 
tion  of  Northwest  in  recent  years,  Northwest  remains  the 
smallest  and  weakest  of  the  transcontinental  carriers.  It 
is  the  only  transcontinental  carrier  which  must  operate 
its  through  services  without  the  full  support  of  the  very 
substantial  volume  of  traffic  at  Chicago.  The  absence  of 
this  traffic  support  necessarily  limits  the  number  of  trans¬ 
continental  frequencies  which  Northwest  may  economic¬ 
ally  offer  and  thereby  restricts  the  carrier’s  ability  to 
offer  attractive  schedules  to  the  public.  By  granting 
Northwest  entry  into  Chicago  from  the  east  we  will  be 
remedying  a  major  weakness  in  Northwest’s  route 
11961  structure  and  enable  it  to  become  a  more  effective 
competitor  with  United  in  transcontinental  service. 
In  addition  to  contributing  to  more  balanced  competition 
between  Northwest  and  United,9  our  action  herein  will 
convenience  a  substantial  segment  of  the  traveling  public 
which  now  changes  carriers  at  Chicago.  Passengers  now 
employing  a  two  carrier  two  plane  service  will  have  the 
advantage  of  more  frequent  single  carrier,  single  plane 
service.  This  is  a  kind  of  service  improvement  which  is 
of  material  benefit  to  the  traveling  public. 

Because  of  our  imposition  of  a  long  haul  restriction 
on  Northwest’s  Chicago  authorization  we  do  not  antici¬ 
pate  that  Northwest  will  divert  any  serious  amount  of 
New  York-Chicago  traffic  from  existing  operators,  or  in¬ 
hibit  the  continued  development  of  suitable  turnaround 
services  as  contemplated  by  the  lifting  of  Capital’s  New 
York-Chicago  restrictions. 

As  to  Northwest’s  New  York-Detroit  service,  we  find 
that  removal  of  that  carrier’s  long  haul  restriction  is 
required  by  the  public  convenience  and  necessity.  In  our 


9  We  have  this  date  in  Docket  No.  2190,  United  Restriction  Case, 
relieved  United  of  certain  restrictions  so  as  to  allow  it  to  operate 
nonstop  between  the  Pacific  Northwest  and  Chicago. 
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judgment,  the  size  and  potential  of  the  New  York-Detroit 
market  will  now  support  three  turnaround  services  rather 
than  merely  one  heretofore  operated  by  American.10  Thus, 
the  record  shows  that  in  this  area  the  New  York-Detroit 
market  is  exceeded  only  by  the  New  York-Chicago  market, 
and  yet  American  is  the  only  unrestricted  operator  be¬ 
tween  New  York  and  Detroit.  The  much  smaller  New 
York-Cleveland  market  has  two  turnaround  services. 
Furthermore,  the  New  York-Detroit  market  increased  by 
86  percent  from  1949  to  1954.  Under  such  circumstances, 
we  have  no  hesitation  in  finding  that  the  New  York- 
11962  Detroit  market  will  support  two  additional  turn¬ 
around  services. 

We  have  already  selected  Capital  as  the  logical  regional 
operator  to  perform  one  of  these  additional  turnaround 
services.  We  now  find  that  Northwest  should  be  selected 
to  provide  the  second  additional  service.  It  is  true  that 
United  also  seeks  turnaround  authority  between  New  York 
and  Detroit,  but  we  believe  that  Northwest  has  a  super¬ 
ior  claim  to  this  market  over  United.11  Whereas  United 
has  made  only  meager  use  of  its  existing  nonstop  author¬ 
ity  between  Detroit  and  New  York,  Northwest  has  done 
so  and  has  carried  over  3V&  times  the  passengers  carried 
by  United,  (based  on  September  1953  and  March  1954 
survey  figures).  Thus,  Northwest  is  a  much  more  sub¬ 
stantial  participant  in  the  market  than  United.  Further¬ 
more,  Northwest  was  the  earlier  participant  in  the  mar¬ 
ket.  And  selection  of  Northwest  over  United  will  help 


10  Accordingly,  we  reject  the  reasons  advanced  by  the  Examiner 
for  his  refusal  to  grant  more  than  one  additional  New  York- 
Detroit  turnaround  service. 

11  While  we  do  not  share  the  Examiner’s  views  that  the  lifting 
of  United’s  Detroit  long  haul  restriction  ■will  produce  a  very  sub¬ 
stantial  adverse  impact  upon  American,  nevertheless  we  cannot 
find  that  the  market  has  a  sufficient  potential  to  warrant  the  addi¬ 
tional  competitive  service  of  United. 
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to  offset  the  impact  of  our  contemporaneous  action  fa¬ 
voring  United  in  the  United  Restriction  Case. 

The  removal  of  Northwest’s  restrictions  applicable  to 
New  York-Detroit  service  and  the  authorization  of  North¬ 
west  to  serve  Chicago  to  and  from  the  east  will  contribute 
substantially  to  the  development  of  a  sound  route  struc¬ 
ture  for  Northwest.  It  has  been  contended  that  North¬ 
west  has  not  developed  its  existing  route  system,  and 
that  its  basic  problem  is  equipment,  especially  as  reflected 
in  its  schedules,  relative  traffic  participation,  the  number 
of  its  home  passengers  connecting  at  Chicago  and  its 
general  financial  situation.  Northwest  replies  that 
11963  its  operational  problems,  such  as  few  flight  fre¬ 
quencies,  lower  load  factors,  and  poor  equipment 
and  personnel  utilization,  are  the  results  which  follow 
a  route  pattern  containing  unnecessary  restrictions  on  op¬ 
erations.  We  need  not  on  this  record  isolate  a  prime 
cause  for  Northwest’s  problems.  It  is  clear  that  sub¬ 
stantial  improvement  in  Northwest’s  financial  and  com¬ 
petitive  position  will  flow  from  the  better  integration  of 
its  route  structure  flowing  from  the  authorizations  herein. 

New  York-Cliicago  Service — We  have  already  noted  the 
advantages  which  will  result  from  our  new  awards  to 
Capital  and  Northwest  in  the  New  York-Cliicago  market. 
Undoubtedly  other  applicants  such  as  Eastern  and  Na¬ 
tional  herein  could  provide  additional  New  York-Chicago 
service  in  lieu  of  Northwest  and  Capital,  but  the  needed 
improvements  in  the  route  patterns  of  Capital  and  North¬ 
west  would  thereby  be  blocked.  In  other  words.  Capital 
and  Northwest  can  offer  at  least  the  same  benefits  to  the 
traveling  public  as  can  the  remaining  applicants,  and  in 
addition,  gain  the  advantages  of  route  adjustments  vitally 
necessary  for  a  balanced  and  sound  national  route  system. 

While  there  can  be  no  doubt  that  Colonial  is  also  in 
need  of  strengthening,  we  are  not  satisfied  that  an  awrard 
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to  it  of  a  New  York-Chicago  route  would  be  a  sound  step. 
Colonial’s  plans  for  its  proposed  New  York-Chicago  route 
involve  use  of  obsolescent  DC-4  aircraft.  Moreover,  Co¬ 
lonial  has  no  historical  interest  or  experience  with  any 
part  of  its  proposed  route  west  of  Syracuse.  The  long¬ 
est  and  most  important  part  of  its  proposed  route  is 
outside  the  area  of  its  present  operations.  Thus  Colonial 
would  be  required  to  acquire  modern  aircraft  and  broaden 
its  service  pattern  substantially  in  order  to  secure  any 
significant  participation  in  the  market.  Under  such  cir¬ 
cumstances,  we  have  serious  doubt  that  Colonial 
11964  has  the  resources  and  equipment  or  is  otherwise 
geared  to  become  an  effective  competitor  in  this 
market  against  the  large  transcontinental  carriers.  In 
any  event,  Colonial  has  indicated  that  it  does  not  pro¬ 
pose  to  provide  New  York-Chicago  nonstop  service,  since 
it  believes  there  is  no  present  need  for  such  additional 
service.  Colonial  disclaims  any  intent  to  compete  with 
the  existing  operators,  but  it  contends  that  it  is  in  a 
unique  position  to  provide  one  carrier  and  one  plane 
service  between  points  in  Canada  and  points  on  its  pro¬ 
posed  route.  After  balancing  the  public  benefits  to  be 
provided  by  Capital  and  Northwest  against  those  offered 
by  Colonial,  we  conclude  that  Colonial  is  not  proposing 
to  give  the  route  the  service  which  we  believe  the  public 
convenience  and  necessity  require. 

New  Yorh-Detroit  Service — In  addition  to  the  authori¬ 
zation  of  Capital  and  Northwest  for  turnaround  New 
York-Detroit  service,  we  are  amending  TWA’s  certificate 
for  route  No.  2  so  as  to  add  Detroit  as  an  intermediate 
point  between  New  York  and  Chicago,  subject  to  a  long 
haul  restriction.12  We  are  contemporaneously  instituting 
an  investigation  to  determine  whether  that  part  of  seg- 


12  Requiring  that  flights  serving  Detroit  must  originate  or  ter¬ 
minate  at  Kansas  City  or  points  west,  and  at  New  York. 
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ment  1  of  TWA’s  route  No.  2  between  Cincinnati,  Ohio 
and  Detroit,  Michigan  via  Dayton,  Columbus  and  Toledo, 
Ohio  should  be  transferred  to  another  carrier,  and  if  so, 
which  carrier. 

The  Examiner  recommended  that  we  defer  action  on 
TWA’s  application  for  decision  with  the  aforementioned 
investigation.  He  concluded  that  the  record  does  not  af¬ 
ford  a  basis  for  finding  that  TWA’s  present  Detroit-West 
route  is  insufficient  to  permit  the  carrier  to  provide  an 
adequate  service  or  that  TWA  requires  the  benefit 
11965  of  New  York  and  Chicago  traffic  to  support  the 
service.  We  agree  with  TWA  that  the  recom¬ 
mended  deferral  is  unsound  in  view  of  the  evidence  of 
record  establishing  a  public  need  for  grant  at  this  time 
of  TWA’s  application  and  TWA’s  expressed  willingness 
to  transfer  its  Detroit-Cincinnati  segment  to  another 
carrier  if  its  application  is  granted  herein. 

Our  action  is  based  in  large  part  on  the  need  demon¬ 
strated  on  this  record  for  improved  service  between  De¬ 
troit  and  Western  points,  and  for  improvement  of  TWA’s 
route  pattern.  The  evidence  indicates  that  a  large  num¬ 
ber  of  Detroit’s  passengers  to  the  West  Coast  have  been 
inconvenienced  under  existing  authorizations.  In  March 
and  September  1952,  more  than  31  percent  of  the  De- 
troit-Los  Angeles  traffic  used  a  connecting  service  ;  and, 
during  the  same  period,  over  61  percent  of  the  Detroit- 
San  Francisco  traffic  was  carried  via  connections.  Dur¬ 
ing  the  March-September,  1954  survey  periods,  more  than 
21  percent  of  the  Detroit-Los  Angeles  traffic  used  con¬ 
necting  carriers,  while  during  the  same  period  53  percent 
of  the  Detroit-San  Francisco  passengers  relied  on  com 
necting  carriers.  Based  upon  1954  traffic  levels  during 
the  survey  periods,  Detroit-Los  Angeles  would  account 
for  8,177  annual  passengers  who  relied  upon  connecting 
services  and  Detroit-San  Francisco  would  account  for 
10,725  annual  passengers,  for  a  combined  total  of  18,902 
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Detroit-California  passengers  who  relied  upon  connecting 
services. 

Only  a  limited  amount  of  single  plane  service  has  been 
available  for  Detroit-Los  Angeles  traffic.  During  all  the 
survey  periods  between  March  1950  and  March  1953,  De¬ 
troit-Los  Angeles  traffic  received  a  maximum  of  only 
four  one-way  through-plane  services  daily,  of  which  two 
were  multi-stop  services.  It  was  not  until  September  1953 
that  United  for  the  first  time  offered  a  round  trip  serv¬ 
ice  between  Detroit  and  Los  Angeles.  At  no  time 
11966  through  September  1953  was  any  through-plane 
coach  service  provided.  Since  the  close  of  the 
hearing,  American  and  United  have  increased  their  De¬ 
troit-Los  Angeles  through-plane  service  to  some  extent, 
but  no  coach  service  has  yet  been  offered  this  market 
by  United.  American  has  introduced  two  new  coach 
schedules  in  this  market  since  January  1954  and  offers 
the  same  one  and  one-half  first-class  trips  it  offered  in 
September  1953.  While  these  new  services  represent  a 
marked  improvement  over  the  previous  situation,  they 
were  not  offered  until  long  after  the  question  of  addi¬ 
tional  competitive  service  was  posed  by  this  proceeding. 

The  Detroit-San  Francisco  market  has  also  received 
meager  single  plane  service.  Between  March  1950  and 
March  1953  the  volume  of  service  varied  between  a  min¬ 
imum  of  one-half  a  round  trip  and  a  maximum  of  one  and 
a  half  round  trips.  No  tourist  service  was  offered  until 
April  1953  and  then  only  United’s  multi-stop  DC-4  serv¬ 
ice  was  provided.  There  is  less  service  today  than  at 
the  time  of  the  hearing.  There  is  only  one  westbound 
first-class  through  plane  flight  today  wdiereas  a  round 
trip  was  offered  by  United  in  September  1953.  The  only 
other  through  plane  service  is  the  aforementioned  multi¬ 
stop  DC-4  round  trip  coach  schedule.  In  summary,  the 
improvements  in  Detroit-California  through-plane  service 
have  been  minimal  respecting  Los  Angeles  while  Detroit- 
San  Francisco  service  has  deteriorated. 
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Under  its  existing  route  structure,  TWA  has  been  able 
to  attract  only  a  negligible  portion  of  the  Detroit- 
11967  California  traffic.13  TWA  points  out  that  addi¬ 
tional  competitive  routes  (to  United  and  American) 
were  granted  after  TWA’s  award  in  1940, 14  and  have 
severely  undercut  TWA’s  competitive  opportunity  in  the 
Detroit  transcontinental  market.  It  is  significant  that  the 
Detroit  routes  of  United  and  American,  unlike  those  of 
TWA,  do  not  dead-end  at  that  city,  but  extend  into  ma¬ 
jor  east  coast  cities  with  a  consequent  strong  backlog 
of  traffic  to  provide  east-west  schedules  to  Detroit.  As 
a  result,  TWA  has  found  it  necessary  to  limit  its  Detroit 
service  to  short-haul  schedules  with  two  engine  equip¬ 
ment  to  serve  traffic  moving  to  such  points  as  Cincinnati, 
Louisville,  St.  Louis  and  Kansas  City. 

The  naming  of  Detroit  as  an  intermediate  point  on 
TWA’s  Nevr  York-Chicago  route  would  provide  the  needed 
support  to  allow  the  carrier  to  place  larger  equipment 
on  its  route  so  as  to  improve  its  Detroit  service. :  TWA 
plans  to  establish  an  initial  daily  schedule  of  three  first 
class  round  trips,15  and  two  coach  round  trips 16  with 


13  TWA’s  participation  on  a  single  carrier  basis  is  negligible. 
During  the  March  and  September  1954  survey  periods,  out  of  a 
total  of  2,967  Detroit-Los  Angeles  passengers,  2,338  were  single 
carrier  passengers.  TWA  carried  11  of  these;  in  Detroit-San 
Francisco  market,  out  of  a  total  of  1,571  passengers,  746  were 
carried  on  a  single  carrier  basis.  TWA  carried  3  of  these. 

Acquisition  of  Marquette  by  TWA,  2  C.A.B.  1  (1940). 

15  One  between  New  York  and  San  Francisco  via  Detroit  and 
Chicago;  one  between  New  York  and  St.  Louis  via  Detroit;  and 
one  between  New  York  and  Kansas  City  via  Detroit  and  Chicago. 
It  should  be  noted  that  the  long  haul  restriction  which  we  are 
placing  upon  TWA’s  Detroit  service  will  preclude  the  New  York- 
St.  Louis  flight  unless  it  is  extended  to  Kansas  City. 

16  One  between  New  York  and  San  Francisco  via  Detroit,  Chi¬ 
cago,  Kansas  City  and  Los  Angeles;  and  one  between  Detroit  and 
Los  Angeles  via  Chicago.  Our  long  haul  restriction  will  preclude 
the  Detroit-Los  Angeles  flight  unless  it  is  extended  to  New  York. 


Constellation  equipment.  We  conclude  that  with  the 
additional  service  TWA  would  provide,  including  the  four 
engine  coach  schedules,  Detroit  would  enjoy  a  substan¬ 
tially  improved  service  to  the  West  Coast.  Detroit  would 
also  benefit  from  coach  service  with  high  speed  equip¬ 
ment  to  Kansas  City.  Furthermore,  TWA  could  make  a 
significant  contribution  to  the  Detroit-New  York  coach 
market.  While  other  carriers  provide  coach  services  in 
this  area,  the  presence  of  TWA  as  a  vigorous  coach  op¬ 
erator  will  give  further  assurances  of  full  develop- 
11968  ment  in  the  coach  market.  As  TWA  points  out, 
the  New’  York-Detroit  coach  volume  represents  only 
16  percent  of  the  total  local  traffic  as  compared  to  a  23 
percent  relationship  in  the  Pittsburgh-New’  York  mar¬ 
ket.17  We  agree  with  TWA  that  proper  coach  service 
between  Detroit  and  New*  York  wrould  generate  substan¬ 
tial  additional  traffic.13 

The  aw’ard  herein  to  TWA  (similar  to  our  action  in 
Cleveland-New  York  Non-stop  Case  authorizing  TWA  to 
conduct  New  York-Cleveland  nonstop  service)  will  pro¬ 
duce  a  significant  improvement  in  TWA’s  route  structure. 
A  stub-end  route  at  Detroit  will  be  removed,  thereby 
permitting  integration  of  this  point  into  TWA’s  trans¬ 
continental  operations.  TWA  will  be  able  to  obtain 
greater  utilization  of  its  equipment  and  greater  flexibility 
in  scheduling  by  carrying  its  aircraft  into  the  New  York 
pool  rather  than  leaving  them  at  Detroit. 

We  agree  with  TWA  that  its  proposed  Detroit  opera¬ 
tion  will  have  no  significant  adverse  effect  upon  other 

17  Based  on  survey  data  for  September,  1953,  and  March,  1954. 

18  TWA’s  restricted  service  between  New  York  and  Detroit  poses 
no  problem  as  to  number  of  carriers  in  the  market.  We  have 
already  noted  the  size  and  remarkable  growth  of  this  market  in 
authorizing  Northwest  to  provide  an  additional  turnaround  service. 
During  the  survey  months  of  March  and  September  1954,  38,439 
passengers  were  carried  between  these  points. 
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carriers.  Much  of  the  traffic  that  TWA  would  carry  is 
already  transported  by  TWA  almost  90  percent  of  its 
journey.  Thus,  in  1953  TWA  carried,  by  connection  at 
Chicago,  almost  one  quarter  of  the  total  Detroit-Cali- 
fornia  traffic  movement.  Moreover,  a  major  portion  of 
the  traffic  which  TWA  expects  to  attract  will  be  new 
coach  potential  developed  at  Detroit  to  New  York,  Chi¬ 
cago,  Los  Angeles  and  San  Francisco.  We  believe  that 
the  coach  potential  at  Detroit  is  relatively  undeveloped. 

During  the  March  and  September  1954  survey  pe- 
11969  riods,  of  17,722  local  passengers  between  Detroit 
and  New  York,  coach  passengers  accounted  for 
only  3,419  or  about  19  percent 19  of  such  traffic.  There 
is  little  doubt,  that  among  the  applicants  herein,  TWA 
has  been  vigorous  in  the  inauguration  and  development 
of  coach  service. 

We  are  convinced  that  with  vigorous  development  of 
coach  service  herein  proposed  TWA  will  generate  new 
traffic  at  Detroit.  We,  therefore,  find  merit  in  TWA’s 
contention  that  such  new  traffic  will  lessen  the  diver¬ 
sionary  impact  of  its  proposal.  In  addition,  TWA  has 
indicated  a  willingness  to  accept  a  long  haul  restriction. 
We  are  requiring  that  TWA’s  flights  serving  Detroit  must 
originate  or  terminate  at  Kansas  City  or  points  west, 
and  at  New  York.20  Such  a  restriction  will  materially 
minimize  the  adverse  effect  on  other  carriers.  We  are 
satisfied  that  the  diversionary  impact  of  TWA’s  certifica¬ 
tion  upon  other  carriers  will  not  seriously  affect  the 
operations  of  those  carriers. 


19  There  was.  in  addition,  a  negligible  amount  of  combination 
coach-regular  flight  passengers. 

20  This  will  be  accompanied  by  the  elimination  of  TWA’s  restric¬ 
tion  No.  12  which  prevents  nonstop  service  between  Detroit,  on  the 
one  hand,  and  Los  Angeles,  San  Francisco,  Oakland  and  Phoenix, 
on  the  other  hand. 
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TWA  indicated  a  willingness  to  accept  a  condition 
which  would  require  it  to  surrender  its  Detroit-Cincinnati 
segment  upon  grant  of  the  subject  application.  We  do 
not  believe  imposition  of  the  suggested  condition  is  ap¬ 
propriate  or  necessary  since  we  are  not  desirous  of  forc¬ 
ing  an  immediate  disruption  of  service  now  provided  by 
TWA  to  the  residents  of  the  cities  on  the  Detroit-Cin¬ 
cinnati  segment  without  having  a  qualified  transferee 
immediately  available.  Since  TWA  has  indicated  will¬ 
ingness  to  transfer  the  Detroit-Cincinnati  segment  to  any 
carrier  named  by  the  Board  once  it  is  granted  its  re¬ 
quested  Detroit-Chicago  route,  we  will  adopt  the 
11970  suggestion  of  the  Examiner  and  institute  an  in¬ 
vestigation  to  determine  whether  such  a  transfer 
would  be  in  the  public  interest,  and  if  so,  to  what  carrier. 

Service  to  Philadelphia — The  Examiner  recommended 
and  we  agree  that  United’s  restriction  on  Detroit-Phila- 
delphia  service  should  be  removed  so  that  United  may 
operate  turnaround  service  in  this  market.  However,  the 
Examiner  denied  all  applications  for  competitive  service 
between  Philadelphia  on  the  one  hand,  and  Cleveland  and 
Detroit,  on  the  other  hand.  We  find  that  the  public  con¬ 
venience  and  necessity  require  additional  air  service  in 
these  markets  and  that  Capital  should  be  selected  to  pro¬ 
vide  this  service. 

We  agree  with  the  City  of  Philadelphia  that  the  im¬ 
portance  of  the  communities  involved  and  the  volume  of 
traffic  already  developed  indicates  the  need  for  a  second 
carrier  in  this  market.  The  record  shows  that  in  1954 
(based  upon  March  and  September  1954  surveys)  Phila- 
delphia-Detroit  generated  60,000  local  passengers  and 
Philadelphia-Cleveland  developed  44,000  local  passengers. 
Aside  from  the  actual  volume  generated  in  these  markets 
the  rate  of  growth  is  significant.  Thus,  between  1952  and 
1954,  the  number  of  passengers  practically  doubled.  The 
size  and  potential  of  these  markets  is  brought  into  focus 


when  it  is  realized  that  Philadelphia  is  the  third  largest  city 
and  Detroit  is  the  fifth  largest  in  the  country.  In  terms 
of  cities  with  which  Philadelphia  has  exchanged  the  great¬ 
est  number  of  air  passengers,  Philadelphia-Detroit  ranks 
third  and  Philadelphia-Cleveland  ninth.  In  this  context, 
we  are  convinced  that  the  size  and  potential  of  these 
markets  clearly  warrant  competitive  air  service  in  order 
to  insure  that  the  traveling  public  will  obtain  the  quan¬ 
tity  and  quality  of  service  to  which  it  is  entitled. 

11971  We  have  selected  Capital  rather  than  American 
to  provide  the  additional  service  because  the  mar¬ 
kets  involved  will  logically  fit  into  a  regional  carrier’s 
system  and  will,  together  with  our  other  actions  herein, 
further  strengthen  Capital  as  a  regional  carrier.  We  also 
take  note  of  Capital’s  interest  in  promoting  coach  serv¬ 
ice  and  its  effectiveness  as  a  competitive  spur  in 
markets  of  this  size.  Furthermore,  it  is  important 
to  note  that  Capital  will  be  in  a  position  to  provide  new 
one-carrier  service  for  Philadelphia  passengers  to  the 
T'win  Cities  and  southern  Michigan  points  on  Capital’s 
system.  Between  1952  and  1954  air  passengers  in  these 
markets  increased  65%.  In  1954, 21  there  were  some  6,604 
passengers  exchanged  between  Philadelphia  and  Twin 
Cities  even  in  the  absence  of  single-plane  service;  and 
in  the  same  period  some  6,084  passengers  moved  between 
Philadelphia,  on  the  one  hand,  and  Flint,  Grand  Rapids, 
Lansing,  Muskegon  and  Saginaw,  on  the  other  hand.  Cap¬ 
ital  will  be  in  a  position  to  provide  one-carrier  service  to 
these  traffic  flows  which  undoubtedly  will  increase  with 
improved  service. 

Delta  contends  that  Capital’s  application  for 

11972  Philadelphia  service  on  Route  55  is  mutually  ex¬ 
clusive  of  its  application  in  Docket  No.  6011  seek¬ 
ing  amendment  of  its  Route  24  from  Atlanta  to  New  York/ 


21  Based  on  Survey  data,  March  and  September  1954. 
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Newark  via  Charlotte,  Washington,  Baltimore  and  Phil¬ 
adelphia.  We  cannot  agree  with  this  contention.  In  our 
view  the  applications  of  Capital  and  Delta  are  quite  dif¬ 
ferent  and  are  not  mutually  exclusive.  For  Capital, 
Philadelphia  is  but  the  addition  of  one  intermediate  point 
on  its  Route  55  between  New  York  and  Harrisburg,- which 
already  extends  south  to  Atlanta,  Birmingham  and  New 
Orleans.  On  the  other  hand,  Delta’s  application  em¬ 
braces  a  major  route  extension  to  New  York  traversing 
a  very  substantial  portion  of  the  United  States,  and  Phil¬ 
adelphia  service  is  only  a  minor  incident  of  that  appli¬ 
cation.22  We  find  that  the  addition  of  Philadelphia  to 
Capital’s  Route  55  is  not  mutually  exclusive  of  Delta’s 
application  in  Docket  No.  6011  and  in  fact  would  not 
preclude  the  award  to  Delta  of  its  requested  Philadelphia 
service  if  Delta  were  otherwise  to  be  extended  to  New 
York  in  accordance  with  its  application. 

Service  to  Cleveland — We  concur  in  the  Examiner’s 
conclusion  that  the  public  convenience  and  necessity  do 
not  require  the  authorization  of  additional  services  in  the 
Cleveland  market  as  proposed  by  American  and  TWA  in 
this  proceeding.  However,  our  reasons  differ  from  his 
in  a  number  of  respects.  We  are  denying  TWA’s  ap- 


22  As  we  said  in  the  Additional  Southwest-Northeast  Service 
Case,  Docket  No.  2355  et  al.,  Order  No.  E-7804,  dated  October  8, 
1953,  p.  4,  (mimeo.)  “*  *  *  The  implications  of  such  an  argument 
are  obvious.  By  the  same  token,  the  addition  of  a  point  to  the 
system  of  any  carrier  would  require  the  Board  to  hear  any  pro¬ 
posal  for  a  route  duplicating  in  a  part  or  in  its  entirety  the  route 
of  the  applicant  carrier.  The  so-called  Ashbacker  doctrine  does  not 
icquire  such  fantastic  results.  While  the  addition  of  Tulsa  and 
Oklahome  City  to  TWA’s  route  might  affect  in  some  degree  the 
subsequent  consideration  of  the  Eastern  and  United  transconti¬ 
nental  proposals,  such  effect  would  be  confined  to  these  two  cities, 
a  relatively  insignificant  part  of  a  transcontinental  route.  These 
Eastern  and  United  proposals  and  the  addition  of  Tulsa  and  Okla¬ 
homa  City  to  TWA’s  route  are  not  mutually  exclusive.” 
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plication  herein  in  the  light  of  our  action  in  the 
11973  Reopened  Milwaukee-Chicago-New  York  Restriction 
Case  (Cleveland-New  York  Nonstop  Service),  Dock¬ 
et  No.  1789  et  al.,  which  is  being  issued  concurrently  here¬ 
with,  authorizing  TWA  to  provide  New  York-Cleveland 
nonstop  service  subject  to  a  long-haul  restriction.23  TWA 
has  indicated  that  grant  of  its  New  York-Cleveland  non¬ 
stop  application  in  Docket  No.  1789  et  al.,  is  a  “more 
logical  and  effective  means  of  strengthening  its  Cleveland 
operations  ”  than  its  application  for  Cleveland-New  York 
service  in  this  case.  We  believe  that  TWA  with  its  non¬ 
stop  New  York-Cleveland  authorization  will  now  be  in 
a  position  to  provide  all  the  needed  improvements  in 
Cleveland  service  to  the  west. 

We  cannot  find  on  this  record  that  the  Cleveland-New 
York  nonstop  market  is  large  enough  to  support  an  ad¬ 
ditional  service  by  American.  Accordingly,  we  will  deny 
American’s  application  for  additional  New  York-Cleve¬ 
land  nonstop  service.  We  also  agree  with  the  Examiner 
that  the  public  convenience  and  necessity  do  not  require 
the  authorization  of  additional  Cleveland-Chicago  service. 
As  the  Examiner  points  out,  it  is  more  than  likely  that 
TWA  would  divert  more  than  the  estimated  15  percent 
of  the  Chicago-Cleveland  market.  American’s  application 
would  give  only  a  slight  amount  of  new  first  one-carrier 
service  while  providing  a  competitive  service  which  would 
divert  traffic  from  Capital  and  United.  We  agree  with 
the  Examiner  that  the  price  of  any  benefits  which  TWA 
and  American  could  supply  to  Cleveland-Chicago  traffic 
would  be  the  diversion  of  substantial  volumes  of  traffic 
now  hauled  by  the  existing  carriers.  We  also  find  that 
this  market  is  not  large  enough  to  support  any  additional 
competitive  services  at  this  time. 


23  The  restriction  requires  TWA  to  originate  or  terminate  all 
flights  serving  Cleveland,  Ohio  and  New  York,  N.  Y.,  at  St.  Louis, 
Mo.  or  a  point  west  thereof. 
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11974  Chicago-Detroit  Service — We  agree  with  the  Ex¬ 
aminer  that  Braniff’s  application  should  be  denied 
but  we  rest  our  conclusion  on  somewhat  different  grounds 
than  did  the  Examiner.  Braniff  bases  it  proposal  on  the 
alleged  need  for  one  carrier  service  between  Detroit  and 
points  served  by  Braniff  in  the  southwest.  As  the  Ex¬ 
aminer  points  out,  the  benefits  flowing  from  Braniff’s 
proposal  to  cities  between  Detroit  and  points  south  of 
Chicago  are  relatively  few  in  number.  Moreover,  for 
other  reasons,  we  are  authorizing  TWA  and  Northwest 
herein  to  provide  additional  services  between  Detroit  and 
Chicago;  and  we  expect  that  our  award  of  Detroit  to 
TWA  on  its  New’  York-Chicago  route  will  result  in  im¬ 
proved  service  to  the  southvrest  points  of  Kansas  City 
and  Wichita,  v’hich  are  served  by  both  TWA  and  Braniff. 
Braniff’s  proposal  would  benefit  substantially  few’er  pas¬ 
sengers  that  TWA’s  Detroit  proposal  and  would  place 
Braniff  in  a  position  to  carry  traffic  in  which  TWA  has 
a  greater  historical  participation.  In  our  judgment, 
Braniff  has  not  shown  that  its  proposal  wdll  confer  suf¬ 
ficient  public  benefits  or  that  the  markets  to  which  it 
would  provide  new  service  are  sufficiently  large  or  have 
a  sufficient  potential  to  warrant  additional  competitive 
services  over  and  above  the  ones  which  we  are  authoriz¬ 
ing  herein  to  TWA  and  Northwest.24  Thus,  our  reasons 
for  rejection  of  Braniff’s  application  turn  primarily  upon 
the  absence  of  substantial  public  benefits  from  the  pro¬ 
posed  service  rather  than  upon  any  concern  over  diversion 
from  American,  or  upon  the  view:,  propounded  by  the 


24  The  same  considerations  apply  to  the  application  of  United 
for  the  elimination  of  its  Detroit  restriction  with  reference  to 
Chicago-Detroit  service.  Our  authorization  of  Northwest  and  TWA 
herein  will  supply  all  the  needed  improvements  in  Chicago-Detroit 
service  and  will  at  the  same  time  correct  deficiencies  in  the  route 
pattern  of  these  carriers.  United’s  application  does  not  offer  a 
comparable  benefit  in  this  regard.  Accordingly,  we  will  deny 
United’s  application  as  to  Detroit-Chicago  service. 


/ 


441 


Examiner,  that  alleged  inadequacy  of  service  between 
Detroit  and  the  Southwest  should  be  remedied  primarily 
in  accordance  with  the  statutory  procedures  outlined  in 
sections  404  and  1002  of  the  Act. 

United’s  Fort  Wayne  Restriction — We  concur  in  the 
Examiner’s  conclusion  that  the  restriction  which 
11975  prevents  service  to  Fort  Wayne  on  flights  serving 
Detroit  or  Toledo  be  eliminated.  The  Examiner 
found  that  United  has  saved  about  $383,000  annually  by 
the  elimination  of  duplicating  flights  under  the  operations 
conducted  pursuant  to  the  exemption.25  Delta  contends 
that  United  could  continue  to  receive  the  benefit  of  this 
saving  if  the  Board  made  the  exemption  authority  perma¬ 
nent  subject  to  the  existing  condition  against  carriage  of 
local  traffic  between  Fort  Wayne  and  Toledo.  As  the 
Examiner  points  out,  the  complete  elimination  of  the 
restriction  is  premised  not  only  upon  savings  to  United 
but  also  upon  greater  flexibility  in  United’s  operations, 
and  negligible  adverse  effect  upon  Delta.  In  addition,  we 
find  that  continuation  of  such  a  restriction  presents  prac¬ 
tical  difficulties  and  is  not  economical.  Also,  it  is  clear 
that  present  traffic  developments  warrant  elimination  of 
the  restriction  which  is  no  longer  required  by  the  public 
convenience  and  necessity. 

Capital’s  New  York-Toledo  restriction — Capital  has  re¬ 
quested  the  elimination  of  its  restriction  prohibiting  non¬ 
stop  service  between  New  York,  N.  Y.-Newark,  N.  J.  and 
Toledo,  Ohio.  We  will  grant  this  application. 

In  the  Milwaukee-Chicago-New  York  Restriction  Case, 
11  C.A.B.  310  (1950)  we  refused  to  remove  the  restriction 
because  we  felt  that  the  past  traffic  data  with  respect 
to  Toledo  did  not  indicate  a  need  for  such  service.  Since 


25  By  exemption  United  has  been  permitted  to  serve  Fort  Wayne 
and  Toledo  (but  not  Detroit)  on  the  same  flight  provided  that  local 
traffic  was  not  carried  between  these  points. 
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1950,  however,  there  has  been  a  97  percent  increase  26  in 
the  number  of  passengers  carried  between  New  York  and 
Toledo.  United  carries  the  bulk  of  the  passengers  in 
the  market.  During  the  survey  period  March  1954,  636 
total  passengers  were  carried,  of  which  96  percent 
11976  went  by  one  carrier.  United  carried  445  passen¬ 
gers  on  single  carrier  service  (73%)  while  Capital 
carried  160  (26%)  in  such  service  and  TWA  5.  During 
the  survey  period  September  1954,  a  total  of  712  pas¬ 
sengers  were  carried  of  whom  672  or  94  percent  received 
single  carrier  service.  Of  the  latter  group,  Capital  car¬ 
ried  96  or  14  percent,  United  575  or  86  percent,  and  TWA 
1.  We  take  note  of  the  fact  that  in  the  survey  periods 
of  March  and  September  1954  there  was  a  negligible 
number  of  coach  passengers  in  this  market,  and  even  these 
few  used  coach  in  combination  with  regular  flights. 

It  would  appear  that  Capital’s  participation  in  this 
market  has  been  limited  by  the  subject  restriction.  The 
size,  and  particularly  the  rate  of  growth  of  the  market 
has  convinced  us  that  there  is  no  longer  any  need  for 
the  restriction.  Neither  United  nor  TWA  has  voiced  any 
objection  to  the  removal  of  the  restriction.  Accordingly, 
we  will  eliminate  Capital’s  nonstop  restriction  between 
New  York  and  Toledo. 

Buffalo  -  Rochester  -  Syracuse  Service — The  Examiner 
awarded  to  Capital  an  extension  of  its  routes  from  De¬ 
troit  to  New  York  via  Buffalo,  Rochester  and  Syracuse. 
We  agree  with  this  award,  except  as  to  Syracuse  which 
will  be  discussed  hereinafter. 

The  objection  has  been  raised  that  the  selection  of 
Capital  fails  to  provide  Buffalo  with  a  competitive  serv¬ 
ice  to  points  west  of  Chicago,  such  as  would  be  provided 
by  United.  We  have  taken  cognizance  of  this  fact,  but 


26  Based  on  survey  periods,  March  and  September  1950,  and 
March  and  September  1954. 


443 


we  find  that  the  selection  of  Capital  meets  the  dominant 
need  for  a  competitive  service,  namely  to  points  such  as 
New  York  and  Detroit,  and  that  the  choice  of  a  regional 
carrier  such  as  Capital  holds  promise  for  the  most  ef¬ 
fective  competition  in  these  regional  markets.  We  do 
not  find  at  this  time  a  sufficient  need  for  competitive 
11977  service  to  the  west  to  override  the  benefits  of  se¬ 
lecting  a  regional  carrier  for  the  route  here  in¬ 
volved.27 

As  we  have  previously  noted  above  in  respect  to  Co¬ 
lonial’s  application  for  the  New  York-Chicago  route,  we 
do  not  regard  that  carrier  as  being  in  a  position  to  pro¬ 
vide  an  effective  competitive  service  to  that  of  American. 
Also,  as  the  Examiner  points  out,  Colonial  would  not 
render  the  same  quality  of  service  as  Capital.  While 
United  could  provide  public  benefits  to  much  of  the 
same  traffic  as  Capital,  it  is  not  in  a  position  to  provide 
those  advantages  which  Capital  can  toward  the  promo¬ 
tion  of  a  better  balanced  air  transport  system.  More¬ 
over,  as  the  Examiner  points  out,  Capital  would  divert 
less  traffic  from  American  than  United,  while  providing 
the  required  services  as  well  as  United. 

With  respect  to  Syracuse  service,  we  have  decided  to 
defer  applications  for  this  service  until  we  have  had  an 
oportunity  to  consider  Mohawk’s  application  for  a  Syra¬ 
cuse-New  York  nonstop  service.  Mohawk  already  pro¬ 
vides  air  service  between  Syracuse  and  New  York  and 
it  is  possible  that  a  nonstop  authorization  to  Mohawk 
would  fully  meet  the  needs  for  competitive  Syracuse-New 


27  For  the  survey  periods  March  and  September  1954,  the  dis¬ 
tribution  of  Buffalo  traffic  to  major  markets  reveals  that  only 
1,192  passengers  traveled  to  the  major  western  points  of  Los 
Angeles,  San  Francisco,  Denver,  Seattle  and  San  Diego,  as  against 
22,113  passengers  to  major  points  on  Capital's  system,  e.g..  New 
York,  Detroit,  Chicago,  Pittsburgh,  Philadelphia,  Cleveland  and 
Rochester. 
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York  service  and  at  the  same  time  result  in  substantial 
subsidy  savings  to  the  Government.  Accordingly,  we  will 
order  an  expedited  hearing  on  that  portion  of  Mohawk’s 
application  in  Docket  No.  6179  which  seeks  a  Syracuse- 
New  York  nonstop,  and  defer  those  portions  of  the  ap¬ 
plications  herein  which  request  authority  to  provide  serv¬ 
ice  to  Syracuse.28 

11978  Pittsburgh  Service .  Included  in  the  proceeding 
were  a  number  of  applications  proposing  new  serv¬ 
ice  to  Pittsburgh  or  the  removal  of  certificate  restrictions 
on  outstanding  Pittsburgh  authorizations.29  The  Exam¬ 
iner  recommended  that  of  these  proposals  Capital’s  ap¬ 
plication,  Docket  No.  6119,  should  be  granted  to  permit 
New  York-Pittsburgh  turnaround  service;  that  Ameri¬ 
can’s  application,  Docket  No.  6115,  insofar  as  it  requests 
authority  to  serve  Pittsburgh  should  be  deferred  for  con¬ 
temporaneous  decision  with  the  Additional  Southwest- 
Northeast  Service  Case,  Docket  No.  2355  et  al .;  and  that 
United’s  application,  Docket  No.  5746,  insofar  as  it  seeks 
Pittsburgh  authority,  should  be  deferred  for  contem¬ 
poraneous  consideration  with  the  Denver  Service  Case, 
Docket  No.  1841  et  cd.  With  all  of  these  recommenda¬ 
tions  we  agree.30 


2fi  In  the  light  of  this  action,  we  will  deny  Mohawk’s  application 
in  Docket  No.  7315  for  an  exemption  authorizing  New  York-Syra- 
cuse  nonstop  service. 

29  In  addition  to  the  carriers  hereinafter  discussed.  North  Amer¬ 
ican  and  National  requested  New  York-Chicago  routes  that  would 
include  Pittsburgh  as  an  intermediate  point.  In  view  of  the  fact 
that  we  have  concluded  elsewhere  that  the  latter  applications 
should  be  denied  in  their  entirety,  they  will  not  be  discussed  here. 

30  We  will,  of  course,  expedite  these  other  proceedings  so  that  an 
early  decision  can  be  reached  regarding  the  question  of  additional 
service  between  Pittsburgh  and  the  west.  We  will  also  defer  for 
future  consideration  (a)  that  portion  of  TWA’s  application, 
Docket  No.  1756,  which  involves  additional  service  between  Cleve¬ 
land  and  Pittsburgh,  and  (b)  that  portion  of  Capital's  application 
which  proposes  Philadelphia-Pittsburgh  service. 
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In  addition,  the  Examiner  recommended  granting  East¬ 
ern’s  application,  Docket  No.  6121,  to  remove  the  so- 
called  “closed  door”  restriction  in  its  existing  authori¬ 
zation  which  prohibits  it  from  carrying  local  traffic  be¬ 
tween  Pittsburgh,  on  the  one  hand,  and  Akron,  Cleveland, 
and  Detroit,  on  the  other  hand.  The  Examiner  would 
substitute  a  new  condition  providing  that  flights  serving 
Pittsburgh,  on  the  one  hand,  and  Akron,  Cleveland,  or 

Detroit,  on  the  other  hand,  shall  originate  or  termi- 
11979  nate  at  Roanoke,  Va.,  or  a  point  south  thereof. 

Since  Northwest’s  application,  Docket  No.  4294,  pro¬ 
posing  the  removal  of  certain  conditions  relating  to  its 
service  between  Pittsburgh,  Detroit,  and  Cleveland,  was 
not  consolidated  into  the  proceeding,  the  Examiner  re¬ 
fused  to  permit  the  introduction  of  evidence  relating  to 
it  and  made  no  findings  or  recommendation  concerning  it. 
The  carrier  contends  that  its  application  and  Eastern’s 
(as  well  as  American’s  and  United’s)  are  mutually  ex¬ 
clusive  within  the  meaning  of  the  AshbacJcer  case  31  and 
that  the  grant  of  any  one  of  the  latter  proposals  without 
giving  contemporaneous  consideration  to  its  own  applica¬ 
tion  would  be  unlawful.  While  we  agree  with  the  Ex¬ 
aminer’s  recommendation  as  to  Eastern’s  application,  we 
have  concluded  that  this  change  should  be  granted  on  a 
temporary  basis. 

Without  passing  on  the  validity  of  Northwest’s  legal 
contention,  we  have  decided  as  a  matter  of  discretion  that 
a  long-range  decision  on  Eastern’s  request  should  not  be 
reached  until  we  have  before  us,  and  have  had  an  oppor¬ 
tunity  to  consider,  Northwest’s  proposal  to  remove  the 
restriction  which  now  requires  it  to  serve  Detroit,  Cleve¬ 
land,  and  Pittsburgh  only  on  flights  originating  or  termi¬ 
nating  at  the  Twin  Cities  or  a  point  west  thereof.  We 
will,  therefore,  set  Northwest’s  application  in  Docket  No. 


31  Askbacker  Radio  Corp.  v.  Federal  Communications  Commis¬ 
sion,  326  U.S.  327.  | 
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4294,  insofar  as  it  seeks  removal  of  the  foregoing  re¬ 
striction,  for  expedited  hearing  and  will  provide 

11980  that  the  relief  granted  Eastern  from  its  present 
“closed  door”  restriction  shall  continue  in  effect 

until  60  days  after  final  decision  on  Northwest’s  proposal. 
We  will,  of  course,  hold  the  record  herein  open  so  that 
in  the  event  such  action  appears  to  be  warranted  at  the 
time  the  Board  passes  on  Northwest’s  application,  the 
Board  will  be  in  a  position  to  continue  Eastern’s  author¬ 
ity  to  carry  local  traffic  between  Pittsburgh,  Akron,  Cleve¬ 
land  and  Detroit. 

Applications  of  Colonial,  Eastern,  National  and  North 
American 

The  Examiner  has  recommended  denial  of  the  appli¬ 
cations  of  the  above-named  carriers,  and  we  agree  with 
his  recommendation  as  well  as  the  reasons  stated  in  sup¬ 
port  thereof.  However,  we  wish  to  add  several  comments. 

It  is  significant  to  our  decision  herein  that  we  are  pro¬ 
viding  for  additional  competition  and  the  further  devel¬ 
opment  of  coach  service  in  the  markets  here  involved, 
and  at  the  same  time  making  possible  substantial  cor¬ 
rections  in  the  route  deficiencies  of  Capital,  Northwest 
and  TWA.  Were  we  to  grant  a  completely  new  route 
to  a  new  carrier,  we  would  find  it  necessary  to  forego 
the  public  benefits  flowing  from  the  improvements  in  the 
existing  carriers’  route  patterns.  We  can  find  no  sound 
basis  for  doing  so  on  this  record. 

Finally,  we  must  point  out  that  with  respect  to  North 
American’s  .joint  application,  we  would  deny  that  ap¬ 
plication  for  the  additional  reason  that  we  are  unable 
to  find  the  applicants  “willing”  to  comply  with  the  Act 
and  the  Board’s  regulations  as  provided  in  Section  401(d) 
of  the  Act.  Our  conclusion  in  this  regard  is  pred- 

11981  icated  upon  the  facts  of  record  herein  which  show 
that  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart, 


the  central  figures  in  the  North  American  group,  have  a 
long  history  of  association  with  flagrant  violations  of  the 
Act  and  cannot  be  found  sufficiently  reliable  to  entrust 
with  the  operation  of  the  certificated  routes  they  propose 
herein.  As  the  moving  figures  in  the  operations  of  Stand¬ 
ard  Airlines,  Viking  Airlines  and  Oxnard  Sky  Freight, 
these  individuals  have  shown  such  a  callous  disregard  for 
the  Act  and  regulations  as  to  lead  to  the  conclusion  that 
they  would  be  prone  to  disregard  the  requirements  of 
the  Act  and  regulations  in  the  future,  if  they  deemed  it 
advantageous  to  their  owm  economic  gain.  The  facts  of 
record  show’  clearly  that  these  individuals  gained  unlaw¬ 
ful  control  of  Twentieth  Century  Air  Lines,  Trans  Na¬ 
tional  Airlines,  Trans  American  Airways  and  Hemisphere 
Air  Transport  without  Board  approval  in  violation  of 
section  408  of  the  Act;  that  each  of  these  carriers  there¬ 
after  engaged  in  regular  and  frequent  service  in  viola¬ 
tion  of  the  Board’s  Economic  Regulations  and  section 
401(a)  of  the  Act;  and  that  these  violations  were  know¬ 
ing  and  willful.32 

In  finding  the  North  American  applicants  not  “fit,  will¬ 
ing  and  able”  we  do  so  not  because  of  any  punitive 
11982  objective,  for  as  North  American  has  pointed  out, 
that  is  not  the  purpose  of  the  fitness  test  in  section 

32  See  our  findings  and  conclusions  in  this  regard  in  our  decision 
of  July  1,  1955  (Order  No.  E-9360)  which  findings  we  incorporate 
herein  by  reference.  The  violations  referred  to  herein  are  without 
reference  to  the  violations  committed  by  the  North  American  “com¬ 
bine”  (under  the  aegis  of  Messrs.  Weiss,  Lewin,  Fischgrund  and 
Hart)  which  were  found  to  exist  in  Docket  No.  6000,  as  a  result 
of  combined  operations  by  the  four  individual  carriers.  The  car¬ 
riers  challenged  these  violations  by  an  attack  on  the  validity  of 
the  Board’s  regulations  involved.  Of  course,  we  believe  the  regu¬ 
lations  in  question  valid;  but  even  if  we  were  in  error,  the  other 
activities  of  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart,  as  noted 
in  the  text,  and  the  violations  committed  by  the  carriers  individ¬ 
ually  would  cause  us  to  find  North  American  not  “fit,  willing  and 
able.” 


401.  We  are  merely  appraising  the  fitness  of  the  applicants 
in  terms  of  section  401  of  the  Act  and  the  prospects  for 
reliability  in  conforming  to  the  Act  and  regulations.  Al¬ 
though  North  American  has  suggested  that  a  temporary 
certificate  would  be  a  means  for  testing  the  applicants’ 
fitness  under  a  certificate,  we  cannot  agree  with  such  an 
approach  in  the  facts  and  circumstances  here  involved. 
This  is  not  a  case  where  there  is  only  a  question  mark 
hovering  over  fitness;  the  facts  clearly  show  such  a  pat¬ 
tern  of  unreliability  as  to  proclude  even  the  granting  of  a 
temporary  certificate. 

Counsel  for  North  American  stresses  the  adherence  of 
the  applicants  to  safety  requirements  and  points  to  the 
business  reliability  of  these  carriers  in  dealing  with  the 
public  and  with  other  companies.  But  as  National  points 
out,  these  items  are  explained  by  the  fact  that  they  inure 
to  the  economic  benefit  of  the  North  American  group. 
They  do  not  show  that  under  certificated  operations  the 
applicants  would  or  could  resist  unlawful  activities  which 
would  be  profitable  to  them,  but  contrary  to  law.  Based 
upon  the  standards  embodied  in  section  401(d)  we  are 
unable  to  find  North  American  “fit,  willing  and  able” 
within  the  meaning  of  the  Act. 

11983  Impact  upon  American 

American  is  critical  of  the  Initional  Decision  in 
not  presenting  an  estimate  of  the  total  diversion  which 
American  will  suffer  from  the  route  awards  recommended 
by  the  Examiner.  American  claims  that  it  will  suffer  a 
loss  in  revenues  of  some  nine  million  dollars  annually, 
which  is  said  to  represent  two-thirds  of  American’s  net 
profit  after  taxes,  in  1954,  and  42  percent  of  American’s 
net  profit  before  taxes.33  While  American  asserts  that 

33  Significantly,  American  makes  no  reference  to  the  reduction 
in  costs  that  would  occur  through  contractions  of  its  service  at¬ 
tendant  upon  any  such  loss  of  revenues. 


such  diversion  would  be  “serious”  the  carrier  does  not 
establish  that  it  would  in  any  way  jeopardize  the  sound¬ 
ness  of  American’s  operations,  or  otherwise  impair  the 
basic  strength  of  the  carrier. 

We  have  considered  the  factor  of  diversion  from  Amer¬ 
ican  in  its  bearing  upon  the  new  authorizations  granted 
herein,  and  have  concluded  that  such  diversion  as  will 
occur  will  not  be  so  serious  as  to  warrant  denial  of  the 
authorizations  involved.  To  begin  with,  we  find  that 
American’s  diversion  estimates  do  not  take  adequate  ac¬ 
count  of  the  growth  in  the  markets  involved  and  the 
stimulation  of  new  traffic  that  will  flow  from  the  new 
competitive  services.  In  our  judgment,  a  substantial  part 
of  the  revenues  which  the  new  services  receive  will  flow 
from  newly  developed  traffic  rather  than  from  traffic  gen¬ 
erated  by  American.  This  will  be  especially  true  with 
respect  to  coach  services  that  will  be  offered.  It  is 
unnecessary  for  us  to  attempt  to  arrive  at  a  precise 
estimate  of  the  actual  diversion  which  will  take  place. 
With  full  knowledge  of  the  outstanding  strength  of  Amer¬ 
ican  in  the  domestic  trunkline  field,  the  richness  of  the 
markets  involved  and  the  established  position  of  Amer¬ 
ican  in  these  markets,  we  do  not  have  the  slightest  doubt 
that  American  will  retain  a  strong  position  in  these  mar¬ 
kets,  and  continue  its  preeminent  position  in  the  domestic 
trunkline  picture. 

11984  Based  upon  the  foregoing  considerations  and  all 
the  facts  of  record,  we  find: 

1.  That  the  public  convenience  and  necessity  require 
the  amendment  of  Capital’s  certificates  for  routes  Nos.  14 
and  55  to  eliminate  therefrom  the  restriction  against  pro¬ 
vision  of  turnaround  service  between  Pittsburgh  and  New 
York. 

2.  That  the  public  convenience  and  necessity  require 
the  amendment  of  Eastern’s  certificate  for  route  No.  6 
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to  eliminate  therefrom  the  restriction  providing  that  the 
holder  shall  not  engage  in  local  air  transportation  be¬ 
tween  Pittsburgh,  on  the  one  hand,  and  Akron,  Cleveland, 
or  Detroit,  on  the  other  hand,  and  to  substitute  therefor 
a  restriction  providing  that  flights  between  Pittsburgh,  on 
the  one  hand,  and  Akron,  Cleveland,  or  Detroit,  on  the 
other  hand,  shall  originate  or  terminate  at  Roanoke,  Va., 
or  a  point  south  thereof,  such  restriction  to  terminate 
60  days  after  final  decision  by  the  Board  in  Docket  No. 
4294,  unless  prior  to  that  time  the  Board  further  extends 
such  authority;  in  the  event  such  authority  is  terminated, 
the  restriction  shall  thereafter  require  that  “the  holder 
shall  not  engage  in  local  air  transportation  between  Pitts¬ 
burgh,  Pa.,  on  the  one  hand,  and  Akron,  Ohio,  Cleveland, 
Ohio,  and  Detroit,  Mich.,  on  the  other.” 

3.  That  Eastern’s  application  insofar  as  it  seeks  re¬ 
moval  on  a  permanent  basis  of  the  existing  restrictions 
on  local  service  between  Pittsburgh,  on  the  one  hand, 
and  Akron,  Cleveland,  or  Detroit,  on  the  other  hand, 
should  be  deferred  for  contemporaneous  consideration 
with  Docket  No.  4294. 

4.  That  American’s  application  in  Docket  No.  6115  in¬ 
sofar  as  it  seeks  authoritv  to  serve  Pittsburgh  should  be 
deferred  for  contemporaneous  consideration  with  the 
Additional  Soutluuest-Nortlieast  Service  Case ,  Docket  No. 

2355  et  al. 

11985  5.  That  United’s  application  in  Docket  No.  5746 

insofar  as  it  seeks  authoritv  to  serve  Pittsburgh 
should  be  deferred  for  contemporaneous  consideration 
with  the  Denver  Service  Case ,  Docket  No.  1841  et  al. 

6.  That  Capital’s  application  in  Docket  No.  6120  inso¬ 
far  as  it  seeks  authority  to  engage  in  air  transportation 
between  Pittsburgh  and  Philadelphia,  and  TWA’s  ap¬ 
plication  in  Docket  No.  1756  insofar  as  it  seeks  authority 
to  engage  in  air  transportation  between  Cleveland  and 
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Pittsburgh  should  be  deferred  for  future  consideration 
by  the  Board. 

7.  That  Northwest’s  proposals  in  Docket  No.  4294 — 
other  than  those  seeking  removal  of  the  restriction  in  its 
certificate  against  provision  of  service  between  Pitts¬ 
burgh,  on  the  one  hand,  and  Cleveland  or  Detroit,  on 
the  other  hand,  except  on  flights  originating  or  terminat¬ 
ing  at  Minneapolis-St.  Paul  or  points  west  thereof — 
should  be  severed  from  Docket  No.  4294  and  assigned 
Docket  No.  7376;  and  that  Docket  No.  4294  should  be 
set  down  for  expedited  hearing  before  an  Examiner  of 
the  Board. 

8.  That  the  public  convenience  and  necessity  require 
that  segment  3(a)  of  TWA’s  route  No.  2  be  amended  by 
adding  Detroit,  Mich.,  as  an  intermediate  point  between 
Chicago,  Ill.,  and  the  co-terminal  points  New  York,  N.  Y., 
and  Newark,  N.  J.,  subject  to  a  restriction  that  the  holder 
may  serve  Detroit  on  said  segment  only  on  flights  orig¬ 
inating  at  Kansas  City,  Mo.,  or  a  point  west  thereof  and 
terminating  at  New  York,  N.  Y.,  or  Newark,  N.  J.,  or 
originating  at  New  York,  N.  Y.,  or  Newark,  N.  J.,  and 
terminating  at  Kansas  City,  Mo.,  or  a  point  west  thereof. 

9.  That  the  public  convenience  and  necessity  require 
the  amendment  of  TWA’s  certificate  for  route  No.  2  to 

i 

eliminate  therefrom  the  restriction  in  paragraph  num¬ 
bered  12  thereof  that  flights  serving  Detroit,  Mich.,  on 
the  one  hand,  and  Los  Angeles,  San  Francisco  or  Oak¬ 
land,  Calif.,  or  Phoenix,  Ariz.,  on  the  other  hand, 
11986  shall  also  serve  one  of  the  following  points:  Colum¬ 
bus,  Dayton  or  Cincinnati,  Ohio,  St.  Louis,  or  Kan¬ 
sas  City  Mo. 

10.  That  the  public  convenience  and  necessity  require 
that  segment  1  of  Northwest’s  route  No.  3  be  amended 
by  adding  Chicago,  Ill.,  as  an  intermediate  point  between 
Detroit,  Mich.,  and  Milwaukee,  Wis.,  subject  to  a  restric- 
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tion  that  flights  serving  Chicago,  Ill.,  shall  originate  at 
Minneapolis-St.  Paul,  Minn.,  or  a  point  west  thereof,  and 
terminate  at  New  York,  N.  Y.,  or  Newark,  N.  J.,  or 
originate  at  New  York,  N.  Y.,  or  Newark,  N.  J.,  and 
terminate  at  Minneapolis-St.  Paul,  Minn.,  or  a  point  west 
thereof. 

11.  That  the  public  convenience  and  necessity  require 
the  amendment  of  Northwest’s  certificate  for  route  No. 
3  so  as  to  eliminate  from  paragraph  numbered  (3)  thereof 
the  restriction  against  the  provision  of  turnaround  serv¬ 
ice  between  Detroit,  Mich.,  and  New  York,  N.  Y.,  or 
Newark,  N.  J. 

12.  That  the  public  convenience  and  necessity  require 
the  amendment  of  United’s  certificate  for  route  No.  1 
so  as  to  eliminate  from  paragraph  numbered  7  thereof 
the  restriction  against  the  provision  of  turnaround  serv¬ 
ice  between  Detroit,  Mich.,  and  Philadelphia,  Pa.,  and  to 
eliminate  the  restriction  in  paragraph  numbered  11 
thereof  against  serving  Fort  Wayne,  Ind.,  on  flights  serv¬ 
ing  Detroit,  Mich.,  or  Toledo,  Ohio. 

13.  That  the  public  convenience  and  necessity  require 
that  segment  2  of  Capital’s  route  No.  14  be  amended 
by  adding  Philadelphia,  Pa.,  as  an  intermediate  point  be¬ 
tween  the  terminal  point  New  York,  N.  Y.-Newark,  N.  J., 
and  the  intermediate  point  Pittsburgh,  Pa.,  subject  to  the 
restriction  that  the  holder  shall  not  engage  in  local  air 
transportation  of  persons,  property  or  mail  between  Phil¬ 
adelphia  and  Pittsburgh,  Pa.,  pending  final  decision  by 
the  Board  upon  that  portion  of  Capital’s  application  in 
Docket  No.  6120,  which  has  been  deferred  herein,  seek¬ 
ing  authority  to  engage  in  air  transportation  between 

Pittsburgh  and  Philadelphia. 

11987  14.  That  the  public  convenience  and  necessity  re¬ 

quire  that  Capital’s  route  No.  14  be  amended  by 
adding  Buffalo  and  Rochester,  N.  Y.,  as  intermediate 
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points  between  the  intermediate  point  Detroit,  Mich.,  and 
the  terminal  point  New  York,  N.  Y.-Newark,  N.  J. 

15.  That  the  public  convenience  and  necessity  require 
the  amendment  of  Capital’s  certificate  for  route  No.  14 
so  as  to  (a)  eliminate  from  paragraphs  numbered  4  and 
5  thereof  the  restrictions  against  turnaround  and  nonstop 
service  between  New  York,  N.  Y.-Nevrark,  N.  J.,  and 
Detroit,  Mich.,  and  to  eliminate  from  paragraph  num¬ 
bered  4  thereof  the  restriction  against  scheduled  nonstop 
service  between  New  York,  N.  Y.-Newark,  N.  J.,  and 
Toledo,  Ohio,  and  (b)  to  eliminate  the  requirement  in 
paragraph  numbered  6  thereof  that  flights  serving  New 
York,  N.  Y.-Newark,  N.  J.,  on  the  one  hand,  and  Chicago, 
Ill.,  on  the  other  hand,  shall  serve  a  minimum  of  two 
intermediate  points  between  such  points. 

16.  That  the  public  convenience  and  necessity  require 
that  Capital’s  route  No.  55  be  amended  so  as  to  add 
Philadelphia,  Pa.,  as  an  intermediate  point  between  the 
terminal  point  New  York,  N.  Y., -Newark,  N.  J.,  and  the 
intermediate  point  Harrisburg,  Pa.,  subject  to  the  restric¬ 
tion  that  the  holder  shall  not  engage  in  local  air  trans¬ 
portation  between  Philadelphia,  and  Pittsburgh,  Pa.,  pend¬ 
ing  final  decision  by  the  Board  on  that  portion  of  Cap¬ 
ital’s  application  in  Docket  No.  6120,  which  has  been  de¬ 
ferred  herein,  seeking  to  engage  in  air  transportation 
between  Pittsburgh  and  Philadelphia. 

17.  That  the  public  convenience  and  necessity  require 
the  amendment  of  Capital’s  certificate  for  route  No.  55 
to  eliminate  the  restriction  in  paragraph  numbered  4 
against  turnaround  service  between  Nevr  York,  N.  Y.- 
Newrark,  N.  J.,  and  Detroit,  Mich.,  and  to  eliminate  the 

restriction  in  paragraph  numbered  5  requiring  that 
11988  flights  serving  New  York,  N.  Y.-Newark,  N.  J;,  and 

Chicago,  Ill.,  shall  serve  a  minimum  of  two  inter¬ 
mediate  points  between  such  points. 
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18.  That  Mohawk’s  proposals  in  Docket  No.  6179 — other 
than  those  seeking  authority  to  perform  Syracuse-New 
York  nonstop  service — should  be  severed  from  Docket  No. 
6179  and  assigned  Docket  No.  7377,  and  that  Docket  No. 
6179  should  be  set  down  for  expedited  hearing  before  an 
Examiner  of  the  Board. 

19.  That  those  portions  of  the  applications  herein  seek¬ 
ing  authority  to  perform  Syracuse-New  York  nonstop 
service  be  deferred  for  contemporaneous  consideration 
with  Docket  No.  6179. 

20.  That  an  investigation  should  be  instituted,  pursu¬ 
ant  to  section  401(h)  of  the  Act,  to  determine  whether 
the  public  convenience  and  necessity  require  and  the 
Board  should  order  that  the  authorization  for  that  part 
of  segment  1  of  TWA’s  route  No.  2  between  Cincinnati, 
Ohio,  and  Detroit,  Mich.,  via  Dayton,  Columbus  and  To¬ 
ledo,  Ohio,  should  be  transferred  to  another  carrier,  and 
if  so,  to  which  carrier? 

21.  That  the  public  interest  does  not  require  additional 
through  service  via  equipment  interchange  between  North¬ 
west  and  Capital,  between  Chicago,  Ill.,  and  points  west 
thereof,  on  the  one  hand,  and  Detroit,  Mich.,  Cleveland, 
Ohio,  Pittsburgh,  Pa.,  and  New  York,  N.  Y.,  on  the  other 
hand,  and  that  the  investigation  instituted  by  Order  No. 
E-7356  dated  May  4,  1953,  should  be  dismissed. 

22.  That  Northwest,  TWA,  United,  Capital  and  East¬ 
ern  are  citizens  of  the  United  States  within  the  meaning 
of  the  Act,  and  are  respectively  fit,  willing  and  able  prop¬ 
erly  to  perform  the  air  transportation  authorized 

11989  herein  for  such  carriers  and  to  conform  to  the  pro¬ 
visions  of  the  Act,  and  the  rules,  regulations  and 
requirements  of  the  Board  thereunder. 

23.  That  except  to  the  extent  hereinabove  granted  or 
deferred,  all  applications  herein  should  be  denied. 


455 


24.  That  the  exemption  application  of  Mohawk  in 
Docket  No.  7315  should  be  denied. 

An  appropriate  order  will  be  entered. 

Rizley,  Chairman,  Lee,  Gurney  and  Denny,  Members  of 
the  Board,  concurred  in  the  above  opinion.  Adams,  Vice 
Chairman,  filed  the  attached  concurring  and  dissenting 
opinion. 

11990  Adams ,  Vice  Chairman,  Concurring  and  Disserding : 

I  could  agree  completely  with  the  majority  deci¬ 
sion  in  this  very  important  case  were  it  not  for  my  con¬ 
cern  over  the  under-development  of  low  fare  air  coach 
service  in  the  New  York-Chicago  area.  It  will  be  noted 
from  a  reading  of  the  majority  decision  that  no  specific 
action  has  been  taken  in  order  to  insure  a  more  adequate 
development  of  air  coach  service  in  this  area  than  has 
taken  place  thus  far — at  least  eight  years  after  low  fare 
air  coach  service  was  inaugurated  in  this  country. 

The  under-development  of  coach  passenger  traffic  at 
this  late  date  between  New  York  and  Chicago,  and  be¬ 
tween  these  two  cities,  on  the  one  hand,  and  the  major 
intermediate  points,  on  the  other,  of  Detroit,  Cleveland, 
Pittsburgh,  Buffalo  and  Philadelphia,  is  to  my  mind  one 
of  the  most  striking  features  of  this  entire  New  York- 
Chicago  proceeding.  I  am  convinced  that  it  is  of  sufficient 
importance  to  require  us  in  the  best  interests  of  the  more 
than  two  million  annual  air  passengers  traveling  in  this 
area,  to  take  at  least  some  action  to  see  to  it  that  low 
fare  air  coach  service  will  be  provided  either  by  the  exist¬ 
ing  carriers  in  the  area  or  by  other  carriers,  the  past 
record  of  which  indicates  unquestionably  their  real  inter¬ 
est  in  the  low  fare  air  passenger. 

My  concern  arises  from  the  numerous  statements  made 
in  this  record  at  the  hearings,  on  brief  and  in  oral  argu¬ 
ment  pointing  out  just  how  under-developed  air  coach 
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passenger  traffic  is  in  this  New  York-Chicago  area — un¬ 
questionably  the  most  densely  populated  and  highly  in¬ 
dustrialized  area  in  the  United  States.  In  Table  I  at¬ 
tached  hereto,  I  have  summarized  the  relative  develop¬ 
ment  of  coach  passenger  traffic  in  the  New  York-Chicago 
area  markets  'with  that  achieved  in  other  selected 
11991  city  pairs  (in  each  of  which  Chicago  or  New  York 
is  one  of  the  cities).  This  tabular  summary  is  most 
revealing,  it  seems  to  me,  as  a  record  of  what  has  hap¬ 
pened  in  coach  development  in  these  two  groups  of  mar¬ 
kets  from  September  1950  through  September  1954. 

As  the  table  show’s,  the  development  of  air  coach  pas¬ 
senger  traffic  accomplished  by  the  five  trunkline  carriers 
which  presently  operate  in  the  Nevr  York-Chicago  area 
leaves  much  to  be  desired.  Coach  passengers  developed 
by  these  carriers  in  the  area’s  ten  city  pairs  which  I  have 
listed  comprised  less  than  19  percent  of  the  total  passen¬ 
ger  movement  in  September  1954.  In  sharp  contrast,  air 
coach  traffic  accounted  for  more  than  50  percent  of  total 
passenger  traffic  in  the  six  other  markets  which  I  have 
selected — each  market  having  Chicago  or  New  York  as 
one  city.  The  relatively  poor  development  of  air  coach 
traffic  in  the  New  York-Chicago  area  is  most  disappoint¬ 
ing  when  it  is  realized  that  some  3,000  passengers  per 
day  moved  in  each  direction  in  September  1954  in  the 
ten  New  York-Chicago  markets  which  I  have  listed;  and 
when  it  is  noted  further  that  even  if  the  large  New  York- 
Chicago  market  itself  is  eliminated  from  these  ten  city 
pairs,  total  air  passengers  per  day  in  each  direction  ex¬ 
ceeded  2,100.  Surely  this  tremendous  volume  of  passen¬ 
ger  traffic  is  entitled  to  a  much  greater  volume  of  air 
coach  service  than  has  yet  been  offered  by  these  trunk¬ 
lines. 

In  light  of  this  record,  I  cannot  agree  with  Bureau 
Counsel  and  the  Examiner  here  who  have  taken  the  posi¬ 
tion  on  this  record  that  although  admittedly  some  of  these 
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markets  have  received  little  or  no  coach  service,  it  is 
inevitable  that  the  profit  motive  alone  will  prompt  the 
existing  carriers  to  provide  extensive  coach  service  in  the 
near  future.  It  is  much  more  reasonable  to  conclude 
11992  on  the  basis  of  the  past  and  present  poor  coach 
development,  demonstrated  by  the  attached  table, 
that  existing  carriers  in  the  area  are  more  interested  in 
air  coach  development  in  other,  longer  haul  markets  and 
therefore  cannot  be  relied  upon  to  actively  develop  low 
fare  air  coach  travel  in  the  New  York-Chicago  area. 

I  believe  that  it  is  accurate  to  say  that  my  own  rec¬ 
ord  from  1951  to  date  has  continually  and  consistently 
been  one  favoring  the  expansion  of  low  fare  mass  air 
transportation.  I  have  made  my  position  clear  in  ma¬ 
jority  and  dissenting  opinions  and  in  several  speeches 
delivered  during  the  last  four  years.  In  light  of  this 
position,  to  which  I  still  adhere,  I  concur  with  the  ma¬ 
jority’s  award  of  several  route  improvements  to  the  ex¬ 
isting  carriers  in  the  New  York-Chicago  area;  but  I  would 
defer  decision  upon  the  applications  before  us  of  two  other 
carriers  whose  development  of  air  coach  traffic  leaves  no 
doubt  that  their  introduction  into  these  markets  would 
unquestionably  bring  more  coach  service  to  the  3,000  pas¬ 
sengers  who  move  in  each  direction  each  day  in  the  ten 
city  pairs  which  I  have  listed. 

National  Airlines  has  applied  for  a  New  York-Chicago 
route  via  various  intermediate  points  and  has  agreed  to 
operate  an  all-coach  service  if  that  is  the  Board’s  desire. 
In  1954,  56.5  percent  of  National’s  domestic  revenue  pas¬ 
senger  miles  consisted  of  air  coach  passengers — a  higher 
percentage  than  that  achieved  on  the  systems  of  any  of 
the  five  trunklines  presently  certificated  in  the  New  York- 
Chicago  area.  Such  a  record  establishes  the  fact,  it  seems 
to  me,  that  the  Board  could  reasonably  expect  National, 
if  certificated  for  a  route  in  this  area,  to  activelv  de- 
velop  low  fare  air  coach  service. 
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North  American  Airlines  has  also  applied  for  a  route 
in  the  New  York-Chicago  area  and  its  record  of  low  fare 
mass  air  traffic  development  amply  demonstrates  that 
were  it  certificated  here,  low  fare  air  coach  travel  in  this 
highly  populated  area  would  be  greately  stimulated. 

11993  It  is  possible,  of  course,  that  I  am  under-esti¬ 
mating  the  interest  in  low  fare  air  coach  develop¬ 
ment  of  some  or  all  of  the  trunklines  whose  routes  have 
been  strengthened  or  further  extended  by  a  unanimous 
Board  in  this  proceeding.  For  that  reason,  I  am  not 
here  recommending  that  we  should  immediately  certificate 
either  National  or  North  American.  The  unreasonably 
slow  development  of  low  fare  air  coach  travel  in  this 
important  area  impels  me  to  recommend,  however,  that 
final  action  on  the  applications  of  both  National  and 
North  American  be  deferred  for  a  period  of  one  year. 
After  this  one-year  period  the  effects  upon  low  fare  coach 
travel  of  our  route  awards  here  will  be  apparent;  and 
the  Board  will  then  be  in  a  better  position  than  it  is  now 
finally  to  dispose  of  National’s  and  North  American’s  ap¬ 
plications  in  this  case. 

/s/  JOSEPH  P.  ADAMS 

11994  Table  1 


Percent  Coach  Passengers  of  Total  Passenger  Traffic 
During  September  Survey  Period  in  Year 


Selected  Markets 

1950 

1952 

1954 

Chicago-Miami 

52.0% 

57.3% 

73.2% 

”  -Los  Angeles 

34.7 

48.6 

58.6 

”  -San  Francisco 

0.9 

41.8 

47.9 

New  York-Los  Angeles 

33.4 

45.7 

46.8 

-San  Francisco 

1.7 

37.0 

41.2 

”  -Miami 

31.7 

53.9 

48.2 

TOTAL 

27.4% 

47.5% 

50.2% 

« 


4 


A 

■4 


1 


*  V 


4 


4 


4 


' 


V 


V 
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New  York-Chicago  Area  Markets 


Chicago-Detroit 
”  -Cleveland 
”  -Pittsburgh 
”  -Buffalo 
”  -Philadelphia 
"  -New  York 
New  York-Detroit 
1  ’  -Cleveland 

’ ’  -Pittsburgh 

”  -Buffalo 

TOTAL 

Total  Excluding  Chicago- 
New  York 

11995 


4.7% 

2.9% 

6.6% 

4.1 

2.7 

4.9 

1.8 

4.9 

5.9 

0 

0 

;  11.8 

0 

1.1 

31.1 

17.1 

24.6 

33.8 

18.4 

9.8 

18.5 

8.7 

3.8 

13.5 

20.6 

20.0 

20.0 

0 

0 

0.1 

12.2% 

11.9% 

18.6% 

10.2% 

6.4% 

12.4% 

APPENDIX 

DOCKET  NO.  986  ET  AL. 

THE  EXAMINEE’S  INITIAL  DECISION  REFERR¬ 
ED  TO  HEREIN  IS  NOT  ATTACHED  TO  THIS  COPY 
BECAUSE  OF  THE  WIDE  CIRCULATION  GIVEN 
AT  THE  TIME  OF  ITS  RELEASE.  THE  INITIAL 
DECISION  IS  ATTACHED  TO  THE  ORIGINAL  OF 
THE  BOARD’S  OPINION  AND  TO  THE  OFFICIAL 
COPIES  IN  THE  BOARD’S  FILES  AND  MAY  BE 
EXAMINED  THERE.  IT  WILL  ALSO  BE  PRINTED 
AS  PART  OF  THE  OFFICIAL  “CIVIL  AERO¬ 
NAUTICS  BOARD  REPORTS”. 
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11996  '  Order  No.  E-9537 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  1st  day  of  September,  1955 

In  the  matter  of 

THE  NEW  YORK-CHICAGO  SERVICE  CASE 
Docket  No.  986  et  al. 

ORDER 

A  full  public  hearing  having  been  held  in  the  above- 
entitled  proceeding  and  the  Board,  upon  consideration  of 
the  record,  having  issued  its  opinion  containing  its  find¬ 
ings,  conclusions  and  decision,  which  is  attached  hereto 
and  made  a  part  hereof; 

IT  IS  ORDERED: 

1.  That  amended  certificates  of  public  convenience  and 
necessitv  in  the  forms  attached  hereto  be  issued  to  East- 
em  Air  Lines,  Inc.,  for  Route  No.  6;  Capital  Airlines, 
Inc.,  for  Routes  No.  14  and  55;  Trans  World  Airlines, 
Inc.,  for  Route  No.  2;  Northwest  Airlines  for  Route  No. 
3;  and  United  Air  Lines,  Inc.,  for  Route  No.  1; 

2.  That  said  certificate  shall  be  signed  on  behalf  of 
the  Board  by  its  Chairman,  shall  have  affixed  thereto  the 
seal  of  the  Board  attested  by  the  Secretary,  and  subject  to 
extension  of  their  effective  dates  in  accordance  with  the 
provisions  of  said  amended  certificates,  shall  be  effective 
on  October  31,  1955; 

3.  That  Northwest’s  proposals  in  Docket  No.  4294 — 
other  than  those  seeking  removal  of  the  restriction  in  its 


certificate  against  provision  of  service  between  Pitts¬ 
burgh,  on  the  one  hand,  and  Cleveland  or  Detroit,  on  the 
other  hand,  except  on  flights  originating  or  terminating 
at  Minneapolis-St.Paul  or  points  west  thereof — be  and 
hereby  are  severed  from  Docket  No.  4294  and  assigned 
Docket  No.  7376;  and  that  Docket  No.  4294  be  set  for 
expedited  hearing  before  an  Examiner  of  the  Board; 

4.  Eastern’s  application  (Docket  No.  6120)  insofar  as 
it  seeks  removal  on  a  permanent  basis  of  the  existing  re¬ 
strictions  on  local  service  between  Pittsburgh  on  the  one 
hand,  and  Akron/Canton,  Cleveland,  or  Detroit  on  the 
other  hand,  be  and  hereby  is  deferred  for  contempora¬ 
neous  consideration  with  Docket  No.  4294; 

i 

11997  5.  That  American’s  application  in  Docket  No. 

6115  insofar  as  it  seeks  authority  to  serve  Pitts¬ 
burgh  be  and  hereby  is  deferred  for  contemporaneous 
consideration  with  The  Additwnal  Southwest-Northeast 
Service  Case,  Docket  No.  2355  et  ah; 

6.  That  United’s  application  in  Docket  No.  5746  insofar 
as  it  seeks  authority  to  serve  Pittsburgh  be  and  hereby 
is  deferred  for  contemporaneous  consideration  with  the 
Denver  Service  Case,  Docket  No.  1841,  et  al.; 

7.  That  Capital’s  application  in  Docket  No.  6120  in¬ 
sofar  as  it  seeks  authority  to  engage  in  air  transporta¬ 
tion  betwreen  Pittsburgh  and  Philadelphia,  and  TWA’s 
application  in  Docket  No.  1756  insofar  as  it  seeks  au¬ 
thority  to  engage  in  air  transportation  between  Cleveland 
and  Pittsburgh  be  and  they  hereby  are  deferred  for 
future  consideration  by  the  Board; 

5.  That  Mohawk’s  proposals  in  Docket  No.  6179 — other 
than  the  one  seeking  authority  to  perform  Syracuse-New 
York  nonstop  service — be  and  hereby  are  severed  from 
Docket  No.  6179  and  assigned  Docket  No.  7377 ;  and  that 
Docket  No.  6179  be  set  down  for  expedited  hearing  before 
an  Examiner  of  the  Board; 


9.  That  those  portions  of  the  applications  herein  seek¬ 
ing  authority  to  perform  Syracuse-New  York  nonstop 
service  be  and  are  hereby  deferred  for  contemporaneous 
consideration  with  Mohawk’s  proposal  in  Docket  No. 
7179,  for  such  service; 

10.  That  an  investigation  be  and  hereby  is  instituted 
to  determine  whether  the  public  convenience  and  necessity 
require,  and  the  Board  should  order  transfer  to  another 
carrier,  of  that  part  of  segment  1  of  TWA’s  route  No.  2 
which  extends  between  Cincinnati,  Ohio,  and  Detroit, 
Mich.,  via  Dayton,  Columbus  and  Toledo,  Ohio,  and  if 
so,  to  wdiich  carrier.  Such  investigation  assigned  Docket 
No.  7378. 

11.  That  the  investigation  instituted  by  Order  No.  E- 
7356,  dated  May  4,  1953,  respecting  equipment  interchange 
between  Capital  and  Northwest,  be  and  hereby  is  dis¬ 
missed; 

12.  That  the  exemption  application  of  Mohawk  in 
Docket  No.  7315  be  and  herebv  is  denied. 

13.  That  except  to  the  extent  hereinabove  granted  or 
deferred,  all  applications  herein  be  and  hereby  are  denied. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 

Secretary 


(SEAL) 
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Issued  pursuant  to 
Order  No.  E-9537 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 

(as  amended) 


EASTERN  AIR  LINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  the  orders,  rules 
and  regulations  issued  thereunder,  to  engage  in  air  trans¬ 
portation  with  respect  to  persons,  property  and  mail, 
as  follows: 

1.  Between  the  terminal  point  Miami,  Fla.,  the  inter¬ 
mediate  points  West  Palm  Beach,  Vero  Beach,  Melbourne, 
Orlando,  Daytona  Beach  and  Jacksonville,  Fla.,  Bruns¬ 
wick  and  Savannah,  Ga.,  Charleston,  S.  C.,  Augusta,  Ga., 
and  Columbia,  S.  C.,  and  (a)  beyond  Columbia,  S.  C.,  the 
intermediate  points  Florence,  S.  C.,  Raleigh-Durham, 
N.  C.,  Richmond,  Va.,  Washington,  D.  C.,  Baltimore,  Md., 
Wilmington,  Del.,  Atlantic  City,  N.  J.,  Philadelphia,  Pa., 
Newark,  N.  J.,  New  York,  N.  Y.,  New  Haven,  Conn., 
Hartford,  Conn.-Springfield,  Mass.,  Providence,  R.  I.  and 
the  terminal  point  Boston,  Mass.,  and  (b)  beyond  Colum¬ 
bia,  S.  C.,  the  intermediate  points  Charlotte,  N.  C.,  Co¬ 
lumbus  and  Toledo,  Ohio,  and  the  terminal  point  Detroit, 
Mich.,  and  (c)  beyond  Columbia,  S.  C.,  the  intermediate 
points  Charlotte,  Winston-Salem  and  Greensboro-High 
Point,  N.  C.,  Roanoke,  Va.,  and  (i)  beyond  Roanoke^  Va., 
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the  intermediate  points  Charleston,  W.  Va.,  Akron  and 
Cleveland,  Ohio,  and  the  terminal  point  Detroit,  Mich., 
and  (ii)  beyond  Roanoke,  Va.,  the  intermediate  points 
Pittsburgh,  Pa.,  Akron  and  Cleveland,  Ohio,  and  the  ter¬ 
minal  point  Detroit,  Mich.; 

2.  Between  the  terminal  point  Miami,  Fla.,  the  inter¬ 
mediate  points  St.  Petersburg-Clearwater  and  Tampa, 
Fla.,  Pittsburgh,  Pa.,  Akron  and  Cleveland,  Ohio,  and 
the  terminal  point  Detroit,  Mich., 
to  be  known  as  Route  No.  6. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary 

11999  suspensions  of  service  may  be  authorized  by  the 
Board;  and  may  begin  or  terminate  or  begin  and 
terminate,  trips  at  points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  effec¬ 
tive  date  of  this  certificate,  as  amended,  and  may  con¬ 
tinue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended.  Upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  here¬ 
inabove  expressly  prescribed,  regularly  serve  a  point 
named  herein  through  any  airport  convenient  thereto,  and 
render  scheduled  nonstop  service  between  any  two  points 
not  consecutively  named  herein  between  which  service  is 
authorized  hereby. 

(3)  The  holder  shall  serve  Boston,  Mass.,  only  on  flights 
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originating  or  terminating  south  of  Richmond,  Va.,  or 
west  of  Charleston,  W.  Va. 

(4)  The  holder  shall  serve  Providence,  R.  I.,  Hartford, 
Conn.-Springfield,  Mass.,  and  New  Haven,  Conn.,  only  on 
flights  originating  at  Boston,  Mass.,  and  terminating  south 
of  Richmond,  Va.,  or  west  of  Charleston,  W.  Va.,  or  on 
flights  originating  south  of  Richmond,  Va.,  or  west  of 
Charleston,  W.  Va.,  and  terminating  at  Boston,  Mass. 

(5)  The  holder  shall  not  serve  any  of  the  following 
pairs  of  points  on  the  same  flight:  Augusta,  Ga.,  and 
Charleston,  S.  C.,  Columbia,  S.  C.,  and  Charleston,  S.  C. 

(6)  The  holder  shall  not  engage  in  local  air  transporta¬ 
tion  between  Pittsburgh,  Pa.,  on  the  one  hand,  and  At¬ 
lanta,  Ga.,  Birmingham,  Ala.,  Mobile,  Ala.,  or  New  Or¬ 
leans,  La.,  on  the  other. 

(7)  Plights  between  Pittsburgh,  Pa.,  on  the  one  hand, 
and  Akron,  Ohio,  Cleveland,  Ohio,  or  Detroit,  Mich.,  on 
the  other,  shall  originate  or  terminate  at  Roanoke,  Va., 
or  a  point  south  thereof,  provided,  however,  that  the  au¬ 
thority  of  the  holder  to  engage  in  local  air  transporta¬ 
tion  between  Pittsburgh,  on  the  one  hand,  and  Akron, 
Cleveland,  and  Detroit,  on  the  other,  under  the  conditions 
specified  in  this  paragraph  (7)  shall,  unless  otherwise 
continued,  terminate  60  days  after  final  decision  by  the 
Board  in  Docket  No.  4294,  and,  in  the  event  such  author¬ 
ity  is  terminated,  this  condition  (7)  shall  thereafter  re¬ 
quire  that  “the  holder  shall  not  engage  in  local  air  trans¬ 
portation  between  Pittsburgh,  Pa.,  on  the  one  hand,  and 
Akron,  Ohio,  Cleveland,  Ohio,  and  Detroit,  Mich.,  on 

the  other.  ’  ’ 

12000  (8)  Flights  between  Tampa,  Fla.,  and/or  St.  Pet- 

ersburg-Clearwater,  Fla.,  on  the  one  hand,  and  Mi¬ 
ami,  Fla.,  on  the  other,  shall  originate  or  terminate  at 
Atlanta,  Ga.,  or  Birmingham,  Ala.,  or  points  north  of 
either  thereof. 
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(9)  The  authorization  to  serve  Melbourne,  Florida  shall 
expire  on  September  25,  1955.1 

The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions,  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on  Oc¬ 
tober  31,  1955:  Provided,  however,  That  prior  to  the 
date  on  which  the  certificate,  as  amended,  would  other¬ 
wise  become  effective  the  Board,  either  on  its  own  ini¬ 
tiative  or  upon  the  timely  filing  of  a  petition  or  petitions 
seeking  reconsideration  of  the  Board’s  Order  of  Septem¬ 
ber  1,  1955  (Order  No.  E-9537),  insofar  as  such  order 
authorizes  the  issuance  of  this  certificate,  as  amended, 
may  by  order  or  orders  extend  such  effective  date  from 
time  to  time. 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  ex¬ 
ecuted  by  its  Chairman,  and  the  seal  of  the  Board  to  be 
affixed  hereto,  attested  by  the  Secretary  of  the  Board, 
on  the  1st  day  of  September,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY  ' 

Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 


1  In  Docket  No.  7146,  the  holder  has  applied  for  renewal  of  this 
authorization. 
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Issued  pursuant  to 
Order  No.  E-9537 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 

(as  amended) 


CAPITAL  AIRLINES,  INC 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in 
air  transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  terminal  point  Norfolk,  Va.,  the  inter¬ 
mediate  points  Newport  News-Hampton- Warwick,  Va., 
Washington,  D.  C.,  Baltimore,  Md.,  Pittsburgh,  Pa., 
Youngstown,  Akron,  Cleveland  and  Toledo,  Ohio,  Detroit, 
Mich.,  and  (a)  beyond  Detroit,  Mich.,  the  terminal  point 
Chicago,  Ill.,  and  (b)  beyond  Detroit,  Mich.,  the  inter¬ 
mediate  points  Flint,  Saginaw-Bav  City,  Lansing,  Grand 
Rapids  and  Muskegon,  Mich.,  and  (i)  beyond  Muskegon, 
Mich.,  the  terminal  point  Chicago,  Ill.,  and  (ii)  beyond 
Muskegon,  Mich.,  the  intermediate  point  Milwaukee,  Wis., 
and  the  terminal  point  Minneapolis-St.  Paul,  Minn.; 

2.  Between  the  terminal  point  New  York,  N.  Y.-Newark, 
N.  J.,  the  intermediate  points  Philadelphia,  and  Pitts¬ 
burgh,  Pa.,  Youngstown,  Akron,  Cleveland  and  Toledo, 
Ohio,  Detroit,  Mich.,  and  (a)  beyond  Detroit,  Mich.,  the 
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terminal  point  Chicago  Ill.,  and  (b)  beyond  Detroit,  Mich., 
the  intermediate  points  Flint,  Saginaw-Bay  City,  Lansing, 
Grand  Rapids  and  Muskegon,  Mich.,  and  (i)  beyond  Mus¬ 
kegon,  Mich.,  the  terminal  point  Chicago,  Ill.,  and  (ii) 
beyond  Muskegon,  Mich.,  the  intermediate  point  Milwau¬ 
kee,  Wis.,  and  the  terminal  point  Minneapolis-St.  Paul, 
Minn. ; 

3.  Between  the  terminal  point  New  York,  N.  Y.-Newark, 
N.  J.,  the  intermediate  points  Rochester  and  Buffalo, 
N.  Y.,  and  Detroit,  Mich.,  and  (a)  beyond  Detroit,  Mich., 
the  terminal  point  Chicago,  Ill.,  and  (b)  beyond  Detroit, 
Mich.,  the  intermediate  points  Flint,  Saginaw-Bay  City, 
Lansing,  Grand  Rapids  and  Muskegon,  Mich.,  and  (i)  be¬ 
yond  Muskegon,  Mich.,  the  terminal  point  Chicago,  Ill., 
and  (ii)  beyond  Muskegon  Mich.,  the  intermediate  point 
Milwaukee,  Wis.,  and  the  terminal  point  Minneapolis-St. 
Paul,  Minn., 

to  be  knowm  as  Route  No.  14. 

12002  The  service  herein  authorized  is  subject  to  the 

following  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board ;  and  may 
begin  or  terminate,  or  begin  and  terminate,  trips  at  points 
short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  effec¬ 
tive  date  of  this  certificate,  as  amended;  and  may  con¬ 
tinue  to  maintain  regularly  scheduled  nonstop  service  be¬ 
tween  any  two  points  not  consecutively  named  herein  if 
nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended.  Upon  compliance  •with  such  pro- 
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cedure  relating  thereto  as  may  be  prescribed  by  the  Board, 
the  holder  may,  in  addition  to  the  service  hereinabove 
expressly  prescribed,  regularly  serve  a  point  named  herein 
through  any  airport  convenient  thereto,  and  render  sched¬ 
uled  nonstop  service  between  any  two  points  not  consecu¬ 
tively  named  herein  between  which  service  is  authorized 
hereby. 

(3)  The  holder  shall  not  render  scheduled  nonstop  serv¬ 
ice  between  New  York,  N.  Y. -Newark,  N.  J.,  on  the  one 
hand,  and  Milwaukee,  Wis.,  or  Minneapolis-St.  Paul, 
Minn.,  on  the  other. 

(4)  The  holder  shall  serve  Minneapolis-St.  Paul,  Minn., 
and  Milwaukee,  Wis.,  only  on  flights  originating  or  ter¬ 
minating  at  Detroit,  Mich.,  or  a  point  east  or  south 
thereof. 

(5)  Notwithstanding  the  linear  route  description  this 
certificate,  as  amended,  the  holder  may  serve  Baltimore 
on  flights  carrying  property  and  mail  only,  which  serve 
New  York-Newark  and  points  on  route  No.  14  west  of 
Baltimore,  and  Chicago  on  flights  carrying  property  and 
mail  only,  which  serve  Milwaukee  and/or  Minntapolis-St. 
Paul:  Provided ,  That  on  such  flights  the  holder  shall  not 
discharge  at  Baltimore  property  or  mail  which  was  en¬ 
planed  in  New  York-Newark  and  shall  not  discharge  at 
New  York-New’ark  property  or  mail  which  was  enplaned 
at  Baltimore;  nor  shall  it  discharge  at  Chicago  property 
or  mail  enplaned  at  Milwaukee  or  Minneapolis-St.  Paul, 
or  discharge  at  Milwaukee  or  Minneapolis-St.  Paul  prop¬ 
erty  or  mail  enplaned  at  Chicago. 

(6)  The  holder  shall  not  engage  in  local  air  trans¬ 
portation  of  persons,  property  or  mail  between  Phila¬ 
delphia  and  Pittsburgh,  Pa.,  pending  final  decision  by 
the  Board  on  the  deferred  portion  of  Capital’s  applica¬ 
tion  in  Docket  No.  6120  seeking  to  engage  in  air  trans¬ 
portation  between  Pittsburgh  and  Philadelphia,  Pa. 
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The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

12003  This  certificate,  as  amended,  shall  be  effective  on 
October  31,  1955:  Provided,  however,  that  prior  to 
the  date  on  which  this  certificate,  as  amended,  would  other¬ 
wise  become  effective  the  Board,  either  on  its  own  ini¬ 
tiative  or  upon  the  timely  filing  of  a  petition  or  petitions 
seeking  reconsideration  of  the  Board’s  order  of  Septem¬ 
ber  1,  1955  (Order  No.  E-9537),  insofar  as  such  order 
authorizes  the  issuance  of  this  certificate,  as  amended, 
may  by  order  or  orders  extend  such  effective  date  from 
time  to  time. 

The  authority  contained  in  “(5)”  above  shall  expire 
on  August  11,  1954.1 

IN  WITNESS  WHEREOF,  The  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  ex¬ 
ecuted  by  its  Chairman  and  the  seal  of  the  Board  to  be 
affixed  hereto,  attested  by  the  Secretary  of  the  Board,  on 
the  1st  day  of  September,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 


1  Capital  filed  an  application  on  March  9,  1954  (Docket  No.  6581) 
to  make  the  authority  contained  in  “(5)”  above  permanent. 
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Issued  pursuant  to 
Order  No.  E-9537 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 

(as  amended) 


12004 
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CAPITAL  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  193S,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

Between  the  terminal  point  New  York,  N.  Y. -Newark, 
N.  J.,  the  intermediate  points  Philadelphia,  Harrisburg 
and  Pittsburgh,  Pa.,  Wheeling,  Morgantown,  Clarksburg 
and  Charleston,  W.  Va.,  Bristol,  Tenn.-Va.,  and  (a)  be¬ 
yond  Bristol,  Tenn.-Va.,  the  intermediate  point  Asheville, 
N.  C.,  and  the  terminal  point  Atlanta,  Ga.,  and  (b)  be¬ 
yond  Bristol,  Tenn.-Va.,  the  intermediate  points  Knoxville 
and  Chattanooga,  Tenn.,  Birmingham  and  Mobile,  Ala., 
and  the  terminal  point  New  Orleans,  La., 
to  be  known  as  Route  Nc.  55. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus- 
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pensions  of  service  may  be  authorized  by  the  Board; 
and  may  begin  or  terminate,  or  begin  and  terminate, 
trips  at  points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  ef¬ 
fective  date  of  this  certificate,  as  amended;  and  may 
continue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended.  Upon  compliance  with  such 
procedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  here¬ 
inabove  expressly  prescribed,  regularly  serve  a  point 
named  herein  through  any  airport  convenient  thereto, 
and  render  scheduled  nonstop  service  between  any  two 
points  not  consecutively  named  herein  between  which 
service  is  authorized  hereby. 

12005  (3)  The  holder  shall  not  engage  in  local  air 

transportation  of  persons,  property  and  mail  be¬ 
tween  Philadelphia  and  Pittsburgh,  Pa.,  pending  final 
decision  by  the  Board  upon  the  deferred  portion  of  Cap¬ 
ital’s  application  in  Docket  No.  6120  seeking  to  engage 
in  air  transportation  between  Pittsburgh  and  Philadel¬ 
phia,  Pa. 

The  exercise  of  the  privileges  granted  by  this  certif¬ 
icate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on  Oc¬ 
tober  31,  1955:  Provided ,  however,  That  prior  to  the 
date  on  which  this  certificate,  as  amended,  would  other¬ 
wise  become  effective  the  Board,  either  on  its  own  initia- 
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tive  or  upon  the  timely  filing  of  a  petition  or  petitions 
seeking  reconsideration  of  the  Board’s  order  of  Septem¬ 
ber  1,  1955  (Order  No.  E-9537),  insofar  as  such  order 
authorizes  the  issuance  of  this  certificate,  as  amended, 
may  by  order  or  orders  extend  such  effective  date  from 
time  to  time.  : 


IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  ex¬ 
ecuted  by  its  Chairman  and  the  seal  of  the  Board  to  be 
affixed  hereto,  attested  by  the  Secretary  of  the  Board  on 
the  1st  day  of  September,  1955. 


(SEAL) 

ATTEST: 


/s/  Ross  Rizley 

ROSS  RIZLEY 
Chairman 


/s/  M.  C.  Mulligan 
Secretary 
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Issued  pursuant  to 
Order  No.  E-9537 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 

(as  amended) 

TRANS  WORLD  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 
Canyon  and  Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka,  Kans., 
Kansas  City  and  St.  Louis,  Mo.,  Louisville,  Ivy.,  Cincin¬ 
nati  and  Dayton,  Ohio,  and  (a)  beyond  Dayton,  Ohio, 
the  intermediate  points  Columbus  and  Toledo,  Ohio,  and 
the  terminal  point  Detroit,  Mich.,  and  (b)  beyond  Day- 
ton,  Ohio,  the  intermediate  point  Cleveland,  Ohio,  and 
the  co-terminal  points  New  York,  N.  Y.  and  Newark, 
N.  J.,  and  (c)  beyond  Dayton,  Ohio,  the  intermediate 
points  Columbus,  Ohio,  Wheeling  and  Morgantown,  W. 
Va.,  and  the  co-terminal  points  Washington,  D.  C.,  and 
Baltimore,  Md.,  and  (d)  beyond  Dayton,  Ohio,  the  in¬ 
termediate  points  Columbus,  Ohio,  and  Pittsburgh,  Pa., 


and  (i)  beyond  Pittsburgh,  Pa.,  the  intermediate  points 
Williamsport  and  Scranton- Wilkes-Barre,  Pa.,  Bingham¬ 
ton  and  Albany,  N.  Y.,  and  the  terminal  point  Boston, 
Mass.,  and  (ii)  beyond  Pittsburgh,  Pa.,  the  intermediate 
points  Harrisburg,  Lancaster,  Reading  and  Allentown- 
Bethlehem-Easton,  Pa.,  Wilmington,  Del.,  and  Philadel¬ 
phia,  Pa.,  and  the  co-terminal  points  New  York,  N.  Y., 
and  Newark,  N.  J. ; 

2.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 
Canyon  and  Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amerillo,  Tex.,  Wichita  and  Topeka,  Kans., 
Kansas  City  and  St.  Louis,  Mo.,  Terre  Haute  and  In¬ 
dianapolis,  Ind.,  Cincinnati  and  Dayton,  Ohio,  and  beyond 
Dayton,  Ohio,  as  in  “1”  (a),  (b),  (c)  and  (d) 
above ; 

12007  3.  Between  the  terminal  point  San  Francisco, 

Calif.,  the  intermediate  points  Oakland,  Fresno 
and  Los  Angeles,  Calif.,  Las  Vegas  and  Boulder  City, 
Nev.,  Grand  Canyon  and  Phonix,  Ariz.,  Albuquerque  and 
Santa  Fe,  N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka, 
Kans.,  Kansas  City,  Mo.,  and  (a)  beyond  Kansas  City, 
Mo.,  the  intermediate  points  Hannibal,  Mo.-Quincy,  Ill., 
Peoria  and  Chicago,  HI.,  and  Detroit,  Mich.,  and  the  co¬ 
terminal  points  New  York,  N.  Y.  and  Newark,  N.  J.,  and 
(b)  beyond  Kansas  City,  Mo.,  the  intermediate  points 
Hannibal,  Mo.-Quincy,  Ill.,  Peoria  and  Chicago,  HI.,  and 
the  terminal  point  Pittsburgh,  Pa.; 

4.  Between  the  terminal  point  Chicago,  HI.,  the  inter¬ 
mediate  points  South  Bend  and  Fort  Wayne,  Ind.,  Day- 
ton  and  Columbus,  Ohio,  and  (a)  beyond  Columbus,  Ohio, 
the  intermediate  points  Wheeling  and  Morgantown,  W. 
Va.,  and  the  co-terminal  points  Washington,  D.  C.,  and 
Baltimore,  Md.  and  (b)  beyond  Columbus,  Ohio,  the  in- 
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termediate  point  Pittsburgh,  Pa.,  and  (i)  beyond  Pitts¬ 
burgh,  Pa.,  the  intermediate  points  Williamsport  and 
Scranton-Wilkes-Barre,  Pa.,  Binghamton  and  Albany, 
N.  Y.,  and  the  terminal  point  Boston,  Mass.,  and  (ii) 
beyond  Pittsburgh,  Pa.,  the  intermediate  points  Harris¬ 
burg,  Lancaster,  Reading  and  Allentown-Bethlehem- 
Easton,  Pa.,  Wilmington,  Del.,  and  Philadelphia,  Pa.,  and 
the  co-terminal  points  New  York,  N.  Y.,  and  Newark, 
N.  J., 

to  be  known  as  Route  No.  2. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  sus¬ 
pensions  of  service  may  be  authorized  by  the  Board; 
and  may  begin  or  terminate,  or  begin  and  terminate,  trips 
at  points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  ef¬ 
fective  date  of  this  certificate,  as  amended;  and  may 
continue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this 
certificate,  as  amended.  Upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  here¬ 
inabove  expressly  prescribed,  regularly  serve  a  point 

named  herein  through  any  airport  convenient  there- 
12008  to,  and  render  scheduled  nonstop  service  between 
any  two  points  not  consecutively  named  herein 
between  which  service  is  authorized  hereby. 

(3)  None  of  the  following  pairs  of  points  shall  be 
served  on  the  same  flight:  Phoenix  and  Grand  Canyon, 
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Ariz.,  Chicago,  Ill.,  and  Cleveland,  Ohio,  and  Fort  Wayne, 
Ind.,  and  Cleveland,  Ohio. 

(4)  The  holder  shall  serve  Las  Vegas,  Nev.,  and  Los 
Angeles,  Calif.,  on  the  same  flight  only  when  such  flight 
originates  or  terminates  at  Albuquerque,  N.  Mex.,  or  a 
point  east  thereof. 

(5)  The  holder  shall  not  render  scheduled  nonstop  serv¬ 
ice  between  Louisville,  Ky.,  and  Cleveland,  Ohio,  or  be¬ 
tween  Indianapolis,  Ind.,  and  Cincinnati,  Ohio. 

(6)  The  holder  shall  render  scheduled  nonstop  service 
between  Chicago,  Ill.,  and  Boston,  Mass.,  between  Chi¬ 
cago,  Ill.,  and  Baltimore,  Md.,  and  between  Chicago,  Ill., 
and  Washington,  D.  C.,  only  on  flights  originating  or 
terminating  at  Kansas  City,  Mo.,  or  a  point  west  thereof. 

(7)  Flights  serving  Chicago,  Ill.,  and  Toledo,  Ohio, 
shall  serve  Dayton,  Ohio. 

(8)  Flights  serving  Louisville,  Kv.,  or  Cincinnati,  Ohio, 
on  the  one  hand,  and  Washington,  D.  C.,  on  the  other, 
shall  also  serve  Columbus  or  Dayton,  Ohio. 

(9)  Flights  serving  Louisville,  Ky.,  on  the  one  hand, 
and  Wilmington,  Del.,  Philadelphia,  Pa.,  Newark,  N.  J., 
New  York,  N.  Y.,  or  Boston,  Mass.,  on  the  other,  shall 
also  serve  Cincinnati,  Dayton,  or  Columbus,  Ohio,  or 
Pittsburgh,  Pa. 

(10)  Flights  serving  Louisville,  Kv.,  and  Baltimore, 
Md.,  shall  also  serve  Cincinnati,  Dayton  or  Columbus, 
Ohio. 

(11)  Flights  serving  Louisville,  Kv.,  on  the  .one  hand, 
and  Los  Angeles,  San  Francisco  or  Oakland,  Calif.,  or 
Phoenix,  Ariz.,  on  the  other,  shall  also  serve  St.  Louis 
or  Kansas  City,  Mo. 

(12)  Flights  serving  Toledo,  Ohio,  on  the  one  hand, 
and  Los  Angeles,  San  Francisco  or  Oakland,  Calif.,  on 
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the  other,  shall  also  serve  one  of  the  following  points: 
Columbus,  Dayton  or  Cincinnati,  Ohio,  St.  Louis  or  Kan¬ 
sas  City,  Mo. 

12009  (13  Flights  serving  Indianapolis  or  Terre  Haute, 

Ind.,  on  the  one  hand,  and  Detroit,  Mich.,  or  To¬ 
ledo,  Ohio,  on  the  other,  shall  also  serve  Dayton  or 
Columbus,  Ohio. 

(14)  The  holder  shall  serve  Los  Angeles  and  San 
Francisco,  Calif.,  Los  Angeles  and  Oakland,  Calif.,  or 
Los  Angeles  and  Fresno,  Calif.,  on  the  same  flights  only 
when  such  flights  originate  or  terminate  at  Albuquerque, 
N.  Mex.,  or  points  east  thereof. 

(15)  In  the  operation  of  any  nonstop  flight  author¬ 
ized  herein,  the  holder  shall  not  make  operational  stops, 
unless  caused  by  an  emergency  or  considerations  of  safety 
arising  during  such  flight  at  any  point  not  named  be¬ 
tween  the  two  terminals  of  such  flights  in  a  certificate 
of  public  convenience  and  necessity  of  the  holder. 

(16)  The  holder  shall  not  engage  in  local  air  trans¬ 
portation  between  Phoenix,  Ariz.,  on  the  one  hand,  and 
Boulder  City  or  Las  Vegas,  Nev.,  on  the  other,  during 
the  period  between  the  date  upon  which  Bonanza  Air 
Lines,  Inc.,  inaugurates  service  over  the  Las  Vegas- 
Phoenix  portion  of  the  route  awarded  it  by  Order  Serial 
No.  E-3596,  dated  November  22,  1949,  and  the  date  (a) 
upon  which  the  Chairman  of  the  Board  certifies  to  the 
holder  hereof  that  Bonanza  Air  Lines,  Inc.  or  any  as¬ 
signee  of  Bonanza  Air  Lines,  Inc.,  no  longer  holds  an 
effective  certificate  issued  by  the  Board  for  the  aforesaid 
service,  or  (b)  upon  which  the  Board,  acting  pursuant 
to  its  order  in  the  Bonanza  Air  Lines ,  Inc.-Transconti¬ 
nental  &  Western  Air,  Inc.,  Route  Authorization  Trans¬ 
fer  Case,  Docket  No.  4053  (Order  Serial  No.  E-3547, 
dated  November  10,  1949),  otherwise  directs  that  such 
service  may  be  resumed,  whichever  shall  first  occur. 


(17)  The  holder’s  authority  to  serve  Lancaster,  Pa., 
and  Wilmington,  Del.,  is  suspended  as  to  each  such  point 
for  the  period  during  which  Allegheny  Airlines,  Inc.,  is 
authorized  to  serve  such  point. 

(18)  The  holder’s  authority  to  serve  Hannibal,  Mo.- 
Quincy,  HI.,  is  suspended  for  the  period  during  which 
Ozark  Air  Lines,  Inc.,  is  authorized  to  serve  such  point. 

(19)  The  holder  may  serve  Detroit,  Mich.,  on  Segment 
3  (a)  only  on  flights  originating  at  Kansas  City,  Mo.,  or 
a  point  west  thereof  and  terminating  at  New  York,  N.  Y. 
or  Newark,  N.  J.,  or  originating  at  New  York,  N.  Y. 
or  Newark,  N.  J.,  and  terminating  at  Kansas  City,  Mo., 

or  a  point  west  thereof. 

12010  (20)  Flights  serving  Cleveland,  Ohio,  on  the  one 

hand,  and  New  York,  N.  Y.  or  Newark,  N.  J.,  on 
the  other  hand,  shall  originate  or  terminate  at  St.  Louis, 
Mo.,  or  a  point  west  thereof. 

The  exercise  of  the  privileges  granted  by  this  certif¬ 
icate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on  Oc¬ 
tober  31,  1955:  Provided ,  however,  That  prior  to  the 
date  on  which  this  certificate,  as  amended,  would  other¬ 
wise  become  effective  the  Board,  either  on  its  own  initia¬ 
tive  or  upon  the  timely  filing  of  a  petition  or  petitions 
seeking  reconsideration  of  the  Board’s  order  of  Septem¬ 
ber  1,  1955  (Order  No.  E-9537),  insofar  as  such  order 
authorizes  the  issuance  of  this  certificate,  as  amended, 
may  by  order  or  orders  extend  such  effective  date  from 
time  to  time.  ; 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  ex- 


ecuted  by  its  Chairman  and  the  seal  of  the  Board  to 
affixed  thereto,  attested  by  the  Secretary  of  the  Board, 
on  the  1st  day  of  September,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 

12011  Issued  pursuant  to 

Order  No.  E-9537 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 

(as  amended) 


NORTHWEST  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  co-terminal  points  New  York,  N.  Y., 
and  Newark,  N.  J.,  the  intermediate  points  Detroit,  Mich., 
Chicago,  Ill.,  Milwaukee,  Madison,  Green  Bay,  Wausau, 
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La  Cross  and  Eau  Claire,  Wis.,  Rochester  and  Minne- 
apolis-St.  Paul,  Minn.,  and  Fargo,  N.  Dak.,  and  (i)  be¬ 
yond  Fargo,  N.  Dak.,  the  intermediate  point  Grand  Forks, 
N.  Dak.,  and  (ii)  beyond  Fargo,  N.  Dak.,  the  intermediate 
points  Jamestown  and  Bismarck-Mandan,  N.  Dak.,  Miles 
City,  Billings,  Great  Falls,  Bozeman,  Butte,  Helena,  Mis¬ 
soula  and  Kalispell,  Mont.,  Spokane,  Wenatchee  and 
Yakima,  Wash.,  and  the  co-terminal  points  Seattle,  Wash., 
and  Portland,  Oreg.; 

2.  Between  the  terminal  point  Washington,  D.  C.,  the 
intermediate  points  Pittsburgh,  Pa.,  Cleveland,  Ohio,  De¬ 
troit,  Mich.,  Milwaukee,  Madison,  Green  Bay,  Wausau, 
La  Crosse  and  Eau  Claire,  Wis.,  Rochester  and  Minne- 
apolis-St.  Paul,  Minn.,  and  Fargo,  N.  D.,  and  (i)  beyond 
Fargo,  N.  Dak.,  the  intermediate  point  Grand  Forks,  N. 
Dak.,  and  (ii)  beyond  Fargo,  N.  Dak.,  the  intermediate 
points  Jamestown  and  Bismarck-Mandan,  N.  Dak.,  Miles 
City,  Billings,  Great  Falls,  Bozeman,  Butte,  Helena,  Mis¬ 
soula  and  Kalispell,  Mont.,  Spokane,  Wenatchee  and 
Yakima,  Wash.,  and  the  co-terminal  points  Seattle, 
Wash.,  and  Portland,  Oreg.; 

3.  Between  the  terminal  point  Chicago,  Ill.,  the  inter¬ 
mediate  points  Milwaukee,  Madison,  Green  Bay,  Wausau, 
La  Crosse  and  Eau  Claire,  Wis.,  Rochester  and  Minne- 
apolis-St.  Paul,  Minn.,  and  Fargo,  N.  Dak,  and  (i)  be¬ 
yond  Fargo,  N.  Dak.,  the  intermediate  point  Grand 

Forks,  N.  Dak.,  and 

12012  (ii)  Beyond  Fargo,  N.  Dak.,  the  intermediate 

points  Jamestown  and  Bismarck-Mandan,  Dak., 
Miles  City,  Billings,  Great  Falls,  Bozeman,  Butte,  He¬ 
lena,  Missoula  and  Kalispell,  Mont.,  Spokane,  Wenatchee 
and  Yakima,  Wash.,  and  the  co-terminal  points  Seattle, 
Wash.,  and  Portland,  Oreg.;  ; 

4.  Between  the  terminal  point  Minneapolis-St.  Paul, 
Minn.,  and  the  terminal  point  Duluth,  Minn.-Superior, 
Wis.;  and 
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5.  Between  the  intermediate  point  Butte,  Mont.,  and 
the  terminal  point  Portland,  Oreg. 
to  be  known  as  Route  No.  3. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board;  and 
may  begin  or  terminate,  or  begin  and  terminate,  trips  at 
points  short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  ef¬ 
fective  date  of  this  certificate,  as  amended;  and  may 
continue  to  maintain  regularly  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
if  nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  'effective  date  of  this 
certificate,  as  amended.  Upon  compliance  with  such  pro¬ 
cedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point  named 
herein  through  any  airport  convenient  thereto,  and  render 
scheduled  nonstop  service  between  any  two  points  not 
consecutively  named  herein  between  which  service  is  au¬ 
thorized  hereby. 

(3)  Plights  serving  Chicago,  Ill.,  shall  originate  at 
Minneapolis-St.  Paul,  Minn.,  or  a  point  west  thereof,  and 
terminate  at  New’  York,  N.  Y.,  or  Newark,  N.  J.,  or 
originate  at  New’  York,  N.  Y.,  or  Newark,  N.  J.,  and 
terminate  at  Minneapolis-St  Paul,  Minn.,  or  a  point  west 
thereof. 

(4)  The  holder  shall  render  service  east  of  Milawukee, 
Wis.,  only  on  flights  originating  at  Minneapolis-St.  Paul, 
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Minn.,  or  a  point  west  thereof,  and  terminating  at  New 
York,  N.  Y.,  Newark,  N.  J.,  or  Washington,  D.  C.,  or 
originating  at  New  York,  N.  Y.,  Newark,  N.  J.,  or  Wash¬ 
ington,  D.  C.,  and  terminating  at  Minneapolis-St.  Paul, 
Minn.,  or  a  point  west  thereof:  Provided,  (a)  That  any 
flight  originating  at  Washington,  D.  C.,  may  be  termi¬ 
nated  at  Detroit,  Mich.,  if  it  is  scheduled  to  connect  at 
Detroit  with  a  flight  scheduled  to  originate  at  New  York, 
N.  Y.,  and  terminate  at  Seattle,  Wash.,  and  that  any 
flight  terminating  at  Washington,  D.  C.,  may  orig- 
12013  inate  at  Detroit,  Mich.,  if  it  is  scheduled  to  connect 
at  Detroit  with  a  flight  scheduled  to  originate  at 
Seattle,  Wash.,  and  terminate  at  New  York,  N.  Y.  For 
the  purpose  of  this  provision  of  the  certificate,  as  amend¬ 
ed,  the  term  “to  connect”  shall  be  deemed  to  require 
that  the  time  between  scheduled  arrival  of  one  flight  at 
Detroit  and  the  scheduled  departure  of  the  flight:  with 
which  it  connects  shall  not  exceed  45  minutes;  and  (b) 
that  the  holder  may  terminate  at  Detroit,  Mich.,  flights 
originating  at  New  York,  N.  Y.,  or  Newark,  N.  J.,  and 
may  originate  at  Detroit,  Mich.,  flights  terminating  at 
New  York,  N.  Y.,  or  Newark,  N.  J. 

(5)  The  holder  shall  not  serve  Madison  or  La  Crosse, 
Wis.,  or  Rochester,  Minn.,  on  flights  serving  Green  Bay, 
Wausau  or  Eau  Claire,  Wis. 

(6)  The  holder  shall  not  serve  Great  Falls,  Mont.,  on 
flights  serving  Butte  or  Helena,  Mont. 

(7)  Notwithstanding  the  linear  route  description  in 
this  certificate,  as  amended,  the  holder  may,  on  flights 
carrying  property  and  mail  only,  serve  Pittsburgh,  and 
Cleveland  as  intermediate  points  between  New  York- 
Newark  and  Minneapolis-St.  Paul,  on  the  same  flights: 
Provided,  That  on  such  flights  the  holder  shall  not  dis¬ 
charge  at  either  city  in  any  pair  of  cities  in  the  follow¬ 
ing  list  property  or  mail  which  was  enplaned  at  the  other 


city  in  that  pair  of  cities:  New  York  and  Pittsburgh, 
New  York  and  Cleveland,  Pittsburgh  and  Chicago,  Cleve¬ 
land  and  Chicago,  and  Washington  and  Chicago. 

(8)  The  holder’s  authority  to  serve  Miles  City,  Mont., 
is  suspended  during  the  period  Frontier  Airlines,  Inc., 
is  authorized  to  serve  such  point. 

The  exercise  of  the  privileges  granted  by  this  certif¬ 
icate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
bv  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on  Oc¬ 
tober  31,  1955:  Provided,  however,  That  prior  to  the  date 
on  which  this  certificate,  as  amended,  would  otherwise 
become  effective  the  Board,  either  on  its  own  initiative 
or  upon  the  timely  filing  of  a  petition  or  petitions  seeking 
reconsideration  of  the  Board’s  order  of  September  1, 
1955  (Order  No.  E-9537),  insofar  as  such  order  author¬ 
izes  the  issuance  of  this  certificate,  as  amended,  may  by 
order  or  orders  extend  such  effective  date  from  time  to 
time. 

12014  The  authority  in  “(7)”  above  shall  expire  on 
August  11,  1954,  or  upon  the  date  the  temporary 
certificate  of  public  convenience  and  necessity  issued 
pursuant  to  the  Board’s  Order  Serial  No.  E-3085  adopted 
July  29,  1949,  otherwise  cease  to  become  effective,  which¬ 
ever  shall  occur  first.1 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  ex¬ 
ecuted  by  its  Chairman  and  the  seal  of  the  Board  to  be 


1  Northwest  Airlines,  Inc.,  has  filed  an  application  on  July  30, 
1954,  Docket  No.  6785,  for  continuation  of  the  authority  in  “(7)” 
above. 
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affixed  hereto,  attested  by  the  Secretary  of  the  Board, 
on  the  1st  day  of  September,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 

12015  Issued  pursuant  to 

Order  No.  E-9537 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 
(as  amended) 


UNITED  AIR  LINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  IV  of  the  Civil 
xVeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property  and 
mail,  as  follows: 

1.  Between  the  terminal  point  Seattle,  Wash.,  the  in¬ 
termediate  points  Tacoma,  Wash.,  Portland  and  Pendle¬ 
ton,  Oreg.,  Boise  and  Twin  Falls,  Idaho,  Salt  Lake  City 
and  Odgen,  Utah,  Rock  Springs  and  Cheyenne,  Wyo., 
Denver,  Colo.,  Scottsbluff,  North  Platte,  Grand  Island, 
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Lincoln  and  Omaha,  Nebr.,  Des  Moines,  Cedar  Rapids 
and  Iowa  City,  Iowa,  Moline,  Ill.,  Milwaukee,  Wis.,  Chi¬ 
cago,  Ill.,  South  Bend  and  Fort  Wayne,  Ind.,  Toledo, 
Ohio,  and  (a)  beyond  Toledo,  Ohio,  the  intermediate 
points  Detroit,  Mich.,  Cleveland,  Akron  and  Youngstown, 
Ohio,  Bradford,  Allentown-Bethlehem-Easton  and  Phila¬ 
delphia,  Pa.,  and  the  co-terminal  points  New  York,  N.  Y., 
and  Newark,  N.  J.,  and  (b)  beyond  Toledo,  Ohio,  the 
intermediate  points  Cleveland,  Ohio,  Hartford,  Conn- 
Springfield,  Mass.,  Providence,  R.  I.,  and  the  terminal 
point  Boston,  Mass.,  and  (c)  beyond  Toledo,  Ohio,  the 
co-terminal  points  Washington,  D.  C.,  and  Baltimore, 
Md.; 

2.  Between  the  intermediate  point  Pendleton,  Oreg., 
the  intermediate  point  Walla  Walla,  Wash.,  and  the  ter¬ 
minal  point  Spokane,  Wash.; 

3.  Between  the  intermediate  point  Pendleton,  Oreg., 
and  the  terminal  point  Seattle,  Wash.; 

4.  Between  the  intermediate  points  Boise,  Idaho,  Reno, 
Nev.,  and  Sacramento,  Calif.,  and  the  terminal  point 
San  Francisco,  Calif.; 

5.  Between  the  terminal  point  Oakland,  Calif.,  the  in¬ 
termediate  points  San  Francisco  and  Sacramento,  Calif., 
Reno,  Elko  and  Ely,  Nev.,  Salt  Lake  City  and  Ogden, 

Utah,  Rock  Springs  and  Cheyenne,  Wvo.,  Denver, 
12016  Colo.,  Scottsbluff,  North  Platte,  Grand  Island,  Lin¬ 
coln  and  Omaha,  Nebr.,  Des  Moines,  Cedar  Rapids 
and  Iowa  City,  Iowa,  Moline,  Ill.,  Milwaukee,  Wis.,  Chi¬ 
cago,  Ill.,  South  Bend  and  Fort  Wayne,  Ind.,  Toledo, 
Ohio,  and  (a)  beyond  Toledo,  Ohio,  the  intermediate 
points  Detroit,  Mich.,  Cleveland.  Akron  and  Youngstowm, 
Ohio,  Bradford,  Allentown-Bethlehem-Easton  and  Phila¬ 
delphia,  Pa.,  and  the  co-terminal  points  New  York,  N.  Y., 
and  Newark,  N.  J.,  and  (b)  beyond  Toledo,  Ohio,  the 
intermediate  points  Detroit,  Mich.,  Cleveland,  Ohio,  Hart- 
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ford,  Conn.-Springfield,  Mass.,  Providence,  R.  I.,  and 
the  terminal  point  Boston,  Mass.,  and  (c)  beyond  Toledo, 
Ohio,  the  co-terminal  points  Washington,  D.  C.,  and  Bal¬ 
timore,  Md. ; 

6.  Between  the  terminal  point  Los  Angeles,  Calif.,  the 
intermediate  points  Las  Vegas,  Nev.,  Grand  Junction 
and  Denver,  Colo.,  Scottsbluff,  North  Platte,  Grand  Is¬ 
land,  Lincoln  and  Omaha,  Nebr.,  Des  Moines,  Cedar 
Rapids  and  Iowa  City,  Iowa,  Moline,  Ill.,  Milwaukee, 
Whs.,  Chicago,  Ill.,  South  Bend  and  Fort  Wayne,  Ind., 
Toledo,  Ohio,  and  (a)  beyond  Toledo,  Ohio,  the  inter¬ 
mediate  points  Detroit,  Mich.,  Cleveland,  Akron  and 
Youngstown,  Ohio,  Bradford,  Allentown-Bethlehem- 
Easton  and  Philadelphia,  Pa.,  and  the  co-terminal  points 
New  York,  N.  Y.,  and  Newark,  N.  J.,  and  (b)  beyond 
Toledo,  Ohio,  the  intermediate  points  Detroit,  Mich., 
Cleveland,  Ohio,  Hartford,  Conn.-Springfield,  Mass., 
Providence,  R.  I.,  and  the  terminal  point  Boston,  Mass., 
and  (c)  beyond  Toledo,  Ohio,  the  co-terminal  points 
Washington,  D.  C.  and  Baltimore,  Md. ; 

7.  Between  the  terminal  point  Seattle,  Wash.,  the  in¬ 
termediate  points  Tacoma,  Wash.,  Portland,  Salem*  Eu¬ 
gene,  Bend-Redmond  and  Medford,  Oreg.,  Eureka,  Calif., 
Klamath  Falls,  Oreg.,  Red  Bluff,  Calif.,  Reno,  Nev.,  Sac¬ 
ramento,  Oakland,  San  Francisco,  Stockton,  Modesto, 
Merced,  Salinas,  Monterey,  Fresno,  Visalia,  Bakersfield, 
Santa  Barbara,  Los  Angeles,  and  Long  Beach,  Calif.,  and 
the  terminal  point  San  Diego,  Calif. 

to  be  known  as  Route  No.  1. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board,  and 


may  begin  or  terminate,  or  begin  and  terminate,  trips  at 
points  short  of  terminal  points. 

12017  (2)  The  holder  may  continue  to  serve  regularly 

any  point  named  herein  through  the  airport  last 
regularly  used  by  the  holder  to  serve  such  point  prior 
to  the  effective  date  of  this  certificate,  as  amended;  and 
may  continue  to  maintain  regularly  scheduled  nonstop 
service  between  any  two  points  not  consecutively  named 
herein  if  nonstop  service  was  regularly  scheduled  by  the 
holder  between  such  points  prior  to  the  effective  date  of 
this  certificate,  as  amended.  Upon  compliance  with  such 
procedure  relating  thereto  as  may  be  prescribed  by  the 
Board,  the  holder  may,  in  addition  to  the  service  herein¬ 
above  expressly  prescribed,  regularly  serve  a  point 
named  herein,  through  any  airport  convenient  thereto, 
and  render  scheduled  nonstop  service  between  any  two 
points  not  consecutively  named  herein  between  winch 
service  is  authorized  hereby. 

(3)  The  holder  shall  not  serve  Milwaukee,  Wis.,  on 
flights  serving  Chicago,  Ill.,  Detroit,  Mich.,  Baltimore, 
Md.,  or  Washington,  D.  C. 

(4)  The  holder  shall  serve  Milwaukee,  Wis.,  only  on 
flights  originating  at  Omaha,  Nebr.,  or  a  point  wrest 
thereof,  and  terminating  at  Cleveland,  Ohio,  or  a  point 
east  thereof,  or  originating  at  Cleveland,  Ohio,  or  a 
point  east  thereof,  and  terminating  at  Omaha,  Nebr.,  or 
a  point  w'est  thereof. 

(5)  The  holder  shall  serve  at  least  one  intermediate 
point  east  of  Milwaukee,  Wis.,  on  all  flights  serving  Mil¬ 
waukee,  Wis.,  and  New  York,  N.  Y.,  or  Milwaukee,  Wis., 
and  Newark,  N.  J. 

(6)  The  holder  shall  serve  Detroit,  Mich.,  only  on 
flights  originating  at  Denver,  Colo.,  or  a  point  west 
thereof,  and  terminating  at  New  York,  N.  Y.  or  originat¬ 
ing  at  New  York,  N.  Y.,  and  terminating  at  Denver, 
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Colo.,  or  a  point  west  thereof :  Provided ,  That  the  holder 
may  originate  flights  at  Detroit,  Mich.,  which  terminate 
at  Philadelphia,  Pa.,  or  originate  flights  at  Philadelphia, 
Pa.,  which  terminate  at  Detroit,  Mich. 

(7)  The  holder  shall  render  scheduled  nonstop  service 
between  Chicago,  Ill.,  and  Washington,  D.  C.,  between 
Chicago,  Ill.,  and  Baltimore,  Md.,  and  between  Chicago, 
Ill.,  and  Boston,  Mass.,  only  on  flights  originating  or 
terminating  at  Omaha,  Nebr.,  or  a  point  west  thereof. 

(8)  The  holder  shall  not  serve  Klamath  Falls  and  Med¬ 
ford  Oreg.,  by  the  same  flight. 

(9)  The  holder  shall  not  serve  Bend-Redmond  and 
Eugene,  Oreg.,  by  the  same  flight. 

1201S  (10)  The  holder  shall  serve  Las  Vegas,  Nev., 

and  Los  Angeles,  Calif.,  on  the  same  flight  only 
when  such  flight  originates  or  terminates  at  Denver, 
Colo.,  or  a  point  east  thereof. 

(11)  In  the  operation  of  any  nonstop  flight  authorized 
herein,  the  holder  shall  not  make  operational  stops,  un¬ 
less  caused  by  an  emergency  or  considerations  of  safety 
arising  during  such  flight,  at  any  point  not  named  be¬ 
tween  the  two  terminals  of  such  flight  in  a  certificate  of 
public  convenience  and  necessity  of  the  holder. 

(12)  The  authorization  to  serve  Ely,  Nev.,  shall  con¬ 
tinue  in  effect  up  to  and  including  June  30,  1957. 

The  exercise  of  the  privileges  granted  by  this  certif¬ 
icate,  as  amended,  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed 
by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on  Oc¬ 
tober  31,  1955 :  Provided ,  however,  That  prior  to  the  date 
on  which  this  certificate,  as  amended,  would  otherwise 
become  effective  the  Board,  either  on  its  own  initiative 
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or  upon  the  timely  filing  of  a  petition  or  petitions  seek¬ 
ing  reconsideration  of  the  Board’s  order  of  September 
1,  1955  (Order  No.  E-9537)  insofar  as  such  order  au¬ 
thorizes  the  issuance  of  this  certificate,  as  amended, 
may  by  order  or  orders  extend  such  effective  date  from 
time  to  time. 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  ex¬ 
ecuted  by  its  Chairman  and  the  seal  of  the  Board  to  be 
affixed  hereto,  attested  by  the  Secretary  of  the  Board, 
on  the  1st  day  of  September,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 
Chairman 

(SEAL) 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 

•  •  •  • 

12196  E-9692 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Served:  October  27,  1955 


DOCKET  NO.  986 
NEW  YORK-CHICAGO  CASE 


Decided:  October  27,  1955 

Capital’s  authority  to  provide  service  on  Route  No.  55 
for  Philadelphia  modified  to  require  a  stop  at  Pitts- 
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burgh,  on  all  flights  between  Philadelphia,  on  the  one 
hand,  and  points  south  of  Pittsburgh,  on  the  other  hand, 
since  nonstop  service  between  Philadelphia,  on  the  one 
hand,  and  points  south  of  Pittsburgh,  on  the  other  hand, 
was  not  within  the  scope  of  the  proceeding. 

Contemporaneous  consideration  given  to  deferred  ap¬ 
plications  of  United  and  Capital  for  additional  Pitts¬ 
burgh  services  with  other  applications  for  Pittsburgh 
service  in  The  Additional  Southwest-Northeast  Service 
Case,  Docket  No.  2355  et  al.;  request  for  immediate  ac¬ 
tion  on  deferred  applications  denied. 

Capital  w’as  properly  authorized  to  provide  service  via 
Detroit  between  New  York,  on  the  one  hand,  and  Mil¬ 
waukee  and  Minneapolis/St.  Paul,  on  the  other  hand, 
even  though  the  carrier  did  not  submit  specific  schedules 
proposing  such  service. 

Since  Northwest  will  retain  a  competitive  advantage 
in  the  New  York-Milwaukee/Twin  Cities  market  which 
will  enable  it  to  minimize  revenue  diversion,  imposition 
of  a  restriction  on  Capital’s  authority  to  provide  similar 
service  via  Detroit  will  be  denied. 

Restriction  on  TWA’s  current  authority  to  provide 
service  on  segments  “1”  and  “2”  of  Route  No.  2  between 
Detroit  and  Western  points,  requiring  an  intermediate 
stop  at  one  of  the  following:  Columbus,  Dayton  or  Cin¬ 
cinnati,  Ohio,  St.  Louis  or  Kansas  City,  Mo.,  restored 
to  certificate  since  nonstop  service  between  Detroit,  on 
the  one  hand,  and  Phoenix  and  points  west  thereof,  on 
the  other  hand,  is  outside  the  scope  of  the  proceeding; 
restriction  requiring  a  stop  at  Chicago  imposed  on  previ¬ 
ously  authorized  New  York-Detroit-Chicago  service. 

Contemporaneous  consideration  given  to  TWA’s  De¬ 
troit  application  herein  and  American’s  application  in  the 
Denver  Service  Case,  Docket  No.  1841  et  al.,  for  addi- 
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tional  Detroit  service;  previous  decision  granting  TWA  a 
new  Chicago-Detroit-New  York  service  reaffirmed. 

12197  Detroit-New  York  market  will  not  adequately 
support  the  additional  services  which  United  could 

render  under  the  enlarged  operating  authority  requested, 
and  selection  of  Northwest  over  United  to  provide  un¬ 
restricted  service  justified  on  considerations  of  carrier 
balance. 

Authorization  of  United  to  provide  service  at  Buffalo 
with  a  long  haul  restriction,  in  addition  to  the  unre¬ 
stricted  services  of  Capital  and  American,  denied  where 
the  record  indicates  little  demonstrated  need  for  addi¬ 
tional  services  for  Buffalo  beyond  Chicago. 

APPEARANCES : 

Same  as  in  Order  No.  E-9537,  dated  September  1,  1955. 

12198  SUPPLEMENTAL  OPINION  AND  ORDER  ON 

RECONSIDERATION 

The  Board  on  September  1,  1955,  issued  a  decision1 
in  the  above-entitled  proceeding  which,  inter  alia ,  au¬ 
thorized  the  provision  of  substantial  new  or  additional 
air  service  in  the  area  involved.  Petitions  seeking  re¬ 
consideration  of  our  conclusions  in  the  proceeding,  and 
other  relief,  have  been  filed  by  American  Airlines,  Cap¬ 
ital  Airlines,  Colonial  Airlines,  Eastern  Air  Lines,  North¬ 
west  Airlines,  United  Air  Lines,  and  the  City  and  the 
Chamber  of  Commerce  of  Buffalo,  New  York.  Answers 
to  the  various  petitions  have  been  filed  by  American, 
Capital,  Northwest,  United,  Mohawk  Airlines  and  Trans 
World  Airlines."  We  have  considered  carefully  the  con- 

3  Order  No.  E-9537. 

2  Eastern  has  also  filed  a  response  to  Capital’s  answer  to  East¬ 
ern’s  petition. 
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tentions  of  the  parties  and,  except  to  the  extent,  here¬ 
inafter  indicated,  find  that  reconsideration  of  our  de¬ 
cision,  or  the  other  relief  requested,  is  not  warranted. 
Pittsburgh  Service 

A  substantial  portion  of  the  petitions  and  answers 
filed  in  the  proceeding  relate  to  our  conclusions  on  the 
applications  for  additional  service  for  Pittsburgh,3  and 
stem  from  the  fact  that  there  are  other  pending 
12199  proceedings  in  which  the  various  carrier  parties 
in  this  case  are  also  prosecuting  Pittsburgh  appli¬ 
cations.  Our  decision  was  designed  to  provide  without 
undue  delay  such  additional  service  for  Pittsburgh  in 
this  case  as  was  required  by  the  public  convenience  and 
necessity,  without  prejudicing  the  right  to  a  fair  hearing 
on  certain  other  pending  applications.4 

United  and  Capital  have  asked  that  we  act  immediately 
on  their  applications  for  additional  Pittsburgh  service. 
American  and  TWA,  on  the  other  hand,  have  asked  that 
we  defer  action  on  these  applications  for  contemporane¬ 
ous  decison  with  The  Additional  Southwest-Northeast 


3  We  authorized  Capital  to  provide  unrestricted  service  between 
New  York  and  Pittsburgh,  and  granted  Eastern  a  temporary  cer¬ 
tificate  which,  in  effect,  substituted  a  long  haul  restriction,  for  a 
“closed-door”  restriction  on  service  between  Cleveland,  Detroit  and 
Akron,  on  the  one  hand,  and  Pittsburgh,  on  the  other  hand,  to 
expire  60  days  after  final  decision  on  Northwest’s  proposal  to  re¬ 
move  the  existing  long  haul  restriction  on  its  Detroit/Cleveland- 
Pittsburgh  service.  In  addition,  we  deferred  decision  (a)  on 
American’s  Pittsburgh  application  for  contemporaneous  considera¬ 
tion  with  The  Additional  Southwest-Northeast  Service  Case, 
Docket  No.  2355  et  al.,  (b)  on  United’s  Pittsburgh  application  for 
contemporaneous  consideration  with  the  Denver  Service  Case, 
Docket  No.  1841,  et  al.,  (c)  on  Capital's  application  for  Philadel- 
phia-Pittsburgh  service,  and  (d)  on  TWA’s  Cleveland-Pittsburgh 
service. 

“  We  also  took  cognizance  of  the  fact  that  Northwest  had  on  file 
with  the  Board  proposals  for  Pittsburgh  service  which  might  be 
competitive  with  those  heard  in  the  instant  proceeding. 
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Service  Case,  Docket  No.  2355  et  al .5  We  have  carefully 
considered  the  carriers’  contentions  requesting  and  op¬ 
posing  further  deferment  of  our  consideration  of  addi¬ 
tional  Pittsburgh  service.  We  have  concluded  that  we 
will  not  act  upon  the  deferred  applications  of  United, 
American  or  Capital  for  additional  Pittsburgh  service 
without  at  least  giving  comparative  consideration  to  sim¬ 
ilar  Pittsburgh  service  applications  in  the  Southwest- 
Northeast  Case.  We  have,  therefore,  considered  con¬ 
temporaneously  the  records  in  the  instant  proceeding  and 
the  Southwest-Northeast  Case,  as  well  as  the  Denver 
Service  Case,  Docket  No.  1S41  et  al.,  insofar  as  service 
to  Pittsburgh  is  concerned.  In  order  not  to  delay  is¬ 
suance  of  a  final  disposition  of  the  other  issues  in  this 
proceeding,  we  will  not  attempt  at  this  time  to  deal  with 
the  deferred  applications  herein  relating  to  Pittsburgh 
service. 

Philadelphia  Service 

In  considering  the  need  for  additional  service  at  Phila¬ 
delphia,  we  concluded  inter  alia,  that  a  competitive  serv¬ 
ice  was  required  to  Cleveland  and  Detroit  and 
12200  authorized  Capital  to  provide  the  needed  service. 

However,  in  adding  Philadelphia  to  Capital’s  route 
system  we  did  not  take  into  account  the  fact  that,  as 
Eastern  points  out,  our  authorization  would  also  enable 
Capital  to  provide  direct  service  between  Philadelphia 
and  points  on  Capital’s  routes  south  of  Pittsburgh.  It 
is  apparent  that  the  scope  of  this  proceeding  is  such 
that  any  service  between  Philadelphia  and  points  on 
Capital’s  routes  south  of  Pittsburgh  must  be  routed 


5  Northwest  seeks  an  even  further  delay  of  consideration  of 
United’s  and  American’s  applications  in  the  New  York-Chicago 
Case  until  after  the  Board  has  heard  its  proposals  for  Pittsburgh- 
Chicago  service  in  Docket  No.  6118.  We  shall  consider  their  plea 
in  connection  with  our  decisions  in  the  Denver  Service  Case  and 
The  Additional  Southwest-Northeast  Service  Case. 


495 


through  Pittsburgh.®  Since  decision  on  Capital’s  appli¬ 
cation  to  carry  local  traffic  between  Philadelphia  and 
Pittsburgh  has  been  deferred,  this  requirement  of  a  stop 
at  Pittsburgh  on  service  between  Philadelphia  and  points 
south  of  Pittsburgh  will  involve  some  disadvantages  for 
Capital.  However,  the  basic  purpose  of  adding  Phila¬ 
delphia  to  the  carrier’s  route  in  this  proceeding  was  to 
provide  improved  service  to  Detroit  and  Cleveland.  The 
restriction  which.  we  will  here  impose  on  Philadelphia 
service  will  not  in  any  way  impede  Capital’s  ability  to 
provide  this  service. 

Detroit  Service 

As  a  result  of  our  decision  in  this  proceeding,  there 
wdll  now  be  live  nonstop  services  between  New  York  and 
Detroit,  three  of  'which  will  be  unrestricted  as  to  turn¬ 
about  authority.  In  addition,  there  will  also  be  live  non¬ 
stop  services  between  Chicago  and  Detroit,  two  of  which 
are  unrestricted. 

United,  which  may  provide  Chicago-Detroit-New  York 
service  subject  to  a  long  haul  restriction,  seeks  recon¬ 
sideration  of  our  refusal  to  permit  it  unrestricted 
12201  participation  in  the  New  York-Detroit  market.  We 
have  considered  fully  United’s  allegations  on  this 
matter  and  find  them  without  substantial  merit.  Con¬ 
trary  to  United’s  assertions,  our  decision  did  not  ignore 
the  effect  upon  its  present  traffic  of  the  restriction  on 


c  Eastern  has  asked  that  we  impose  a  restriction  against  the 
carriage  of  local  traffic  and  the  provision  of  one  plane  service  be¬ 
tween  Philadelphia,  on  the  one  hand,  and  Charleston  and  points 
south  thereof  on  route  55,  on  the  other  hand.  It  is  clear,  however, 
that  this  case  was  heard  with  the  understanding  that  the  only  re¬ 
striction  which  would  be  imposed  upon  a  new  service  between 
points  on  the  present  routes  of  the  applicants  outside  the  area, 
and  a  newly  certificated  point  within  the  area  would  be  a  required 
stop  at  one  of  the  boundary  points.  Eastern  has  not  demonstrated 
any  need  for  more  drastic  restrictions. 
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its  current  New  York-Detroit  service.  Onr  decision 
granting  United  turnaround  authority  for  Detroit-Phila- 
delphia  service  should  free  the  carrier  from  the  necessity 
of  routing  its  New  York-Detroit  service  through  Phila¬ 
delphia,  and  thus  enable  it,  by  routing  such  traffic  non¬ 
stop  between  New  York  and  Detroit,  to  provide  both 
greater  convenience  for  its  present  New  York-Detroit 
traffic,  as  well  as  to  improve  its  service  for  its  traffic 
between  Detroit  and  points  west  of  Chicago. 

United  also  suggests  that  we  failed  to  consider  the 
granting  of  its  application  for  unrestricted  New  York- 
Detroit  service  (a)  in  addition  to  Northwest  and  Capital, 
(b)  in  lieu  of  Northwest,7  or  (c)  at  least  in  part  by 
modification  of  its  long  haul  restriction  so  as  to  permit 
its  flights  to  originate  and  terminate  at  Chicago  rather 
than  Denver.  However,  our  opinion  specifically  found 
that  the  size  of  the  New  York-Detroit  market  warranted 
the  provision  of  only  two  additional  unrestricted  serv¬ 
ices,  and  nothing  in  United’s  petition  warrants  reconsid¬ 
eration  of  this  conclusion.  It  is  clear  that  Northwest, 
which  has  by  far  the  larger  present  participation  in  the 
New  York-Detroit  market,  has  a  superior  claim  to  this 
market  to  United,  regardless  of  the  fact  that  both  United 
and  Northwest  received  contemporaneous  authority  to 
provide  such  service.  Moreover,  considerations  of  com¬ 
petitive  balance  to  which  we  adverted  in  our  earlier  de¬ 
cision  support  the  selection  of  Northwest  over  United. 
As  Northwest  pointed  out,  the  deterioration  of  its  posi¬ 
tion  in  the  New  York-Detroit  market  and  the  related 
impact  on  Northwest’s  traffic  west  of  Detroit,  which  would 
result  were  United  selected  instead  of  Northwest 
12202  for  turnaround  service,  would  have  a  serious  di¬ 
versionary  effect  on  Northwest’s  operations,  where¬ 
as  the  selection  of  Northwest  over  United  for  unre- 


7  Chicago-Milicaukee-New  York  Service  Case,  6  C.A.B.  217. 
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stricted  Detroit-New  York  service  will  not  have  a  com¬ 
parable  impact  on  United. 

By  a  parity  of  reasoning,  we  have  concluded  that  it 
would  not  be  in  the  public  interest  to  modify  United’s 
long-haul  restriction  as  requested.  It  is  questionable 
whether  the  restriction  suggested,  the  substitution  of 
Chicago  for  Denver  as  the  origination  or  termination 
point  for  Denver  Service,  would  appreciably  reduce 
United’s  ability  to  participate  in  the  New  York-Detroit 
market  over  an  unrestricted  authorization.  We  do  not 
believe  that  the  Detroit-New  York  market  will  adequately 
support  the  additional  service  which  United  would  be 
enabled  to  provide,  and  that,  in  addition,  the  probable 
impact  on  Northwest’s  services  of  the  additional  pro¬ 
posed  service  would  adversely  affect  the  competitive  bal¬ 
ance  between  these  carriers  essential  to  the  development 
of  a  sound  national  air  route  system.8 

There  are  three  additional  matters  in  connection  with 
our  decision  on  additional  Detroit  service  that  warrant 
comment.  First,  American  has  correctly  pointed  out 
that,  in  authorizing  TWA  to  provide  additional  service 
in  the  Chicago-Detroit-New  York  market  we  erroneously 
granted  to  TWA  the  right  to  provide  nonstop  services 
between  Detroit,  on  the  one  hand,  and  Phoenix  and  points 
west  thereof,  on  the  other  hand.  TWA’s  current  Detroit 
service  on  segments  “1”  and  “2”  of  Route  No.  2  is  sub¬ 
ject  to  the  restriction  that  flights  serving  Detroit,  on 
the  one  hand,  and  Los  Angeles,  San  Francisco,  Oakland 
or  Phoenix,  on  the  other  hand,  shall  make  an  intermedi¬ 
ate  stop  enroute.0  And  TWA’s  application  herein  did 


s  What  we  have  here  said  is  also  dispositive  of  Detroit’s  request 
that,  if  w’e  reconsider  our  decision  as  to  Detroit,  we  remove  the 
restriction  of  all  carriers  serving  Detroit. 

9  TWA  is  currently  required  to  stop  at  one  of  the  following 
points:  Columbus,  Dayton,  or  Cincinnati,  Ohio,  St.  Louis  or 
Kansas  City,  Mo. 
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not  embrace  modification  of  this  restriction.  Ac- 
12203  cordingly,  we  shall  restore  this  restriction  on  serv¬ 
ice  to  Detroit  on  segments  “1”  and  “2”  to  TWA’s 
certificate.  We  shall  also,  in  accordance  with  the  lim¬ 
itations  of  this  proceeding,  require  a  stop  at  Chicago 
on  all  flights  over  TWA’s  new  New  York-Detroit-Chicago 
routing,10  which  also  serve  points  west  of  Chicago. 

American  has  also  argued  that  we  erred  in  awarding 
TWA  Detroit-Chicago-San  Francisco  rights  in  advance 
of  consideration  of  American’s  application  relating  to 
these  markets  in  the  Denver  Service  Case.  We  have  now  < 

had  before  us  contemporaneously  both  applications  and 
have  weighed  them  comparatively.  We  reaffirm  the  rea¬ 
sons  previously  stated  herein  for  granting  TWA’s  appli-  A 

cation.  We  shall  discuss  further  the  relationship  of 
TWA’s  application  herein  and  American’s  in  the  Denver 
Service  Case ,  in  our  forthcoming  opinion  in  the  latter 
proceeding. 

Finally,  Northwest  has  raised  a  question  as  to  whether 
we  are  required  to  prohibit  Capital  from  scheduling  one-  f 

stop  service  between  New  York,  on  the  one  hand,  and 
Minneapolis/St.  Paul  and  Milwaukee,  on  the  other  hand, 
via  Detroit,  Mich.  Capital  is  currently  authorized  to  " 

operate  a  similar  one-stop  service  via  Cleveland.  North-  , 

west  complains,  however,  that  Detroit’s  community  of 
interest  with  Milwaukee  and  the  Twin  Cities  is  greater 
than  Cleveland’s  and  that  Capital  will,  therefore,  be  at¬ 
tracted  to  a  New  York-Detroit-Milwaukee/Twin  Cities  * 

routing  which  will  expose  to  diversion  over  four  million 
dollars  of  Northwest’s  revenues  between  New  York,  on 
the  one  hand,  and  Milwaukee  and  the  Twin  Cities,  on  the  « 

other  hand.  Northwest  states  that  the  matter  of  one- 
stop  service  between  the  vrestern  cities  and  New  York 


10  This  service  is  provided  on  segment  3  of  Route  No.  2. 
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via  Detroit  was  not  in  issue  in  the  proceeding,  that  Cap¬ 
ital  failed  to  offer  evidence  in  support  of  an  op- 
12204  eration  of  this  type,  and  that  we  are  therefore 
precluded  from  granting  Capital  any  authority 
which  would  permit  this  service. 

Northwest’s  contentions  must  be  rejected.  It  is  clear 
that  this  issue  was  within  the  scope  of  the  proceeding. 
The  fact  that  Capital  did  not  show  specific  schedules 
using  the  authority  in  question  does  not  require  the 
conclusion  that  the  service  was  not  in  issue.  It  is  evi¬ 
dent  that  the  possible  combinations  of  service  that  could 
be  offered  under  the  authority  sought  in  a  proceeding  of 
this  complexity  are  so  myriad  as  to  make  it  completely 
impractical  for  an  applicant  to  show  schedules  using 
every  conceivable  routing  which  might  be  attained.  As 
a  matter  of  fact,  the  record  shows  that  Northwest  was 
not  unaware  that  the  grant  of  Detroit-New  York  nonstop 
authority  to  Capital  would  enable  that  carrier  to  provide 
a  New  York-Twin  Cities/MihVaukee  service  via  Detroit. 
Thus  Northwest’s  brief  to  the  Board  opposed  a  nonstop 
Detroit-New  York  service  for  Capital  on  the  specific 
ground  that  it  would  enable  Capital  to  penetrate  its 
Northwest’s  Twin  Cities/Milwaukee-New  York  traffic. 
We,  however,  gave  little  weight  to  the  argument  in  view 
of  Northwest’s  own  authority  to  operate  nonstop  services 
in  these  markets,  in  addition  to  comparable  one-stop 
services  via  Detroit,  which  would  continue  to  give  North¬ 
west  a  substantial  competitive  advantage  over  Capital 
and  enable  it  to  minimize  diversion  of  its  revenues.  Ac¬ 
cordingly,  we  shall  deny  Northwest’s  request  for  relief.11 


n  In  amending  Northwest’s  certificate  with  respect  to  its  newly- 
authorized  New  York-Chicago  service,  we  inadvertently  failed  to 
limit  the  long-haul  restriction  on  Chicago  service  to  service  offered 
on  segment  “1”  of  route  No.  3.  We  shall,  therefore,  so  modify 
Northwest’s  certificate  as  to  rectify  this  omission. 
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12205  Buffalo  Service 

United  has  also  asked  that  we  reconsider  our  decision 
with  respect  to  service  for  Buffalo,  N.  Y.  United  con¬ 
tends,  inter  alia,  that  we  failed  to  consider  authorization 
of  United  to  serve  Buffalo  in  addition  to  Capital,  sub¬ 
ject  to  a  long  haul  restriction,  in  order  that  United  could 
meet  the  asserted  need  of  Buffalo  for  additional  service 
west  of  Chicago.12  The  City  and  Chamber  of  Commerce 
of  Buffalo  have  requested  similar  relief. 

Petitioners  point  to  the  fact  that  the  New  York-Buffalo 
market  is  a  strong  one,  and  that  in  other  comparable 
markets  in  this  area,  such  as  New  York-Cleveland,  we 
have  authorized  restricted  long  haul  services,  in  addition 
to  two  or  more  unrestricted  services,  in  order  to  better 
meet  the  need  for  additional  service  to  California  and 
other  western  points. 

However,  as  we  pointed  out  in  our  earlier  opinion  in 
this  proceeding,  Buffalo’s  dominant  community  of  inter¬ 
est  and  service  needs  are  within  the  New  York-Chicago 
area.  Buffalo  has  little  demonstrated  need  for  additional 
beyond  Chicago  services.  Thus,  for  example,  according 
to  the  most  recent  traffic  data,13  the  number  of  passen¬ 
gers  between  Buffalo,  on  the  one  hand,  and  Los  Angeles 
and  San  Francisco,  for  example,  on  the  other,  was  only 
slightly  over  one-third  that  exchanged  between  Cleveland 
and  the  California  points.  Under  all  the  circumstances, 
we  cannot  find  that  the  public  convenience  and  necessity 
require  that  United  be  certificated  to  serve  Buffalo  in 
order  to  provide  additional  service  to  the  west. 


12  American  currently  provides  Buffalo  with  its  only  service  west 
of  Chicago. 

13  March  1953  and  September  1954  Airline  Revenue  Passenger 
Survey. 
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12206  Impact  on  American 

American  has  also  challenged  our  conclusions  as  to  the 
p.  total  diversion  of  its  traffic  resulting  from  our  decision. 

American  suggests  that  it  will  lose  almost  $14  million 
of  revenue  as  a  result  of  the  duplicating  services  author¬ 
ized  in  this  proceeding.14  However,  American  does  not 
even  allege,  and  certainly  could  not  prove  that  diversion 
in  this  amount  would  adversely  affect  its  ability  to  pro¬ 
vide  its  certificated  service  or  impair  the  financial  sound¬ 
ness  of  the  company.  Moreover,  it  is  significant  that 
American’s  diversion  figure  does  not  represent  a  net 
dimunition  of  American’s  revenues  by  comparison  with 
its  1953  results,  upon  which  they  were  based,  as  a  result 
p  of  our  decision.  American’s  annual  rate  of  system 

growth  is  substantially  in  excess  of  this  figure.  Thus, 
the  actual  impact  of  our  decision  is  merely  to  slow  up 
American’s  growth  rate  and  to  increase  that  of  other  car¬ 
riers.  In  the  long  run,  such  a  result,  which  contributes  . 
to  better  carrier  balance,  will  best  meet  the  needs  of  a 
sound  national  air  route  system. 

We  have  fully  considered  the  matters  set  forth  on  be¬ 
half  of  the  petitioners  and  find  that,  except  to  the  extent 
i  otherwise  indicated  herein,  they  do  not  warrant  the  relief 

requested.  Based  upon  the  foregoing  conclusions  and  all 
the  facts  of  record,  we  find  our  decision  in  Order  No.  E- 

*  9537,  dated  September  1,  1955,  should  be  modified: 

(1)  By  amending  TWA’s  certificate  of  public  conven- 
r*  ience  and  necessity  for  route  No.  2:  (a)  to  restore  the 
requirement  that  flights  on  segments  “1”  and  “2”  serving 
Detroit,  Mich.,  on  the  one  hand,  and  Los  Angeles,  San 

►  _ 

14  There  is  considerable  question  as  to  the  validity  of  American’s 
diversion  estimate.  However,  we  do  not  deem  it  necessary  to  re- 

•  solve  this  matter  since,  even  if  correct,  we  would  not  reconsider 
our  decision  in  this  case  because  of  diversion  in  this  amount  from 
American. 
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Francisco  or  Oakland,  Calif.,  or  Phoenix,  Ariz., 
12207  on  the  other,  should  also  serve  one  of  the  follow¬ 
ing  points:  Columbus,  Dayton  or  Cincinnati,  Ohio, 
St.  Louis  or  Kansas  City,  Mo.;  and  (b)  by  adding  a  new 
requirement  that  flights  on  segment  3  serving  Detroit, 
Mich.,  on  the  one  hand,  and  points  west  of  Chicago,  Ill., 
on  the  other,  should  also  serve  Chicago; 

(2)  By  amending  Northwest’s  certificate  of  public  con¬ 
venience  and  necessity  for  route  No.  3  by  adding  the 
phrase  “on  segment  1”  immediately  after  the  words  “Chi¬ 
cago,  HI.”  in  condition  “(3)”  thereof; 

(3)  By  amending  Capital’s  certificate  of  public  con¬ 
venience  and  necessity  for  route  No.  55  to  provide  that 
flights  serving  Philadelphia,  Pa.,  on  the  one  hand,  and 
points  on  route  No.  55  south  of  Pittsburgh,  Pa.,  on  the 
other  hand,  should  also  serve  Pittsburgh. 

(4)  That,  except  to  the  extent  otherwise  indicated 
herein,  the  petitions  for  reconsideration  and  other  relief 
should  be  denied. 

THEREFORE,  IT  IS  ORDERED: 

1.  That  amended  certificates  of  public  convenience  and 
necessity  in  the  form  attached  hereto  be  issued  to  Trans 
World  Airlines,  Inc.,  for  route  No.  2;  to  Northwest  Air¬ 
lines,  Inc.,  for  route  No.  3,  and  to  Capital  Airlines,  Inc., 
for  route  No.  55; 

2.  That  said  certificates  shall  be  signed  on  behalf  of 
the  Board  by  its  Chairman,  shall  have  affixed  thereto  the 
seal  of  the  Board  attested  by  the  Secretary,  and  shall  be 
effective  on  October  30,  1955; 

3.  That  the  amended  certificates  of  public  convenience 
and  necessity  for  routes  Nos.  2,  3  and  55,  issued  pursuant 
to  Orders  Nos.  E-9537  and  E-9540,  dated  September  1, 
1955,  be,  and  they  hereby  are  cancelled. 
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12208  4.  That,  except  to  the  extent  otherwise  indicated 

herein,  the  petitions  for  reconsideration  and  other 
relief  be  and  they  hereby  are  denied. 

Rizley,  Chairman,  Adams,  Vice  Chairman,  Lee  and 
Denny,  Members  of  the  Board,  concurred  in  the  above 
opinion  and  order.  Gurney,  Member,  did  not  take  part 
in  the  decision. 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 

(SEAL)  Secretary 

.12209  Issued  pursuant  to  Order  No.  E-9692 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 
(as  amended) 

i 

TRANS  WORLD  AIRLINES,  INC. 

j 

is  hereby  authorized,  subject  to  the  provisions  herein¬ 
after  set  forth,  the  provisions  of  Title  TV  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended,  and  the  orders, 
rules  and  regulations  issued  thereunder,  to  engage  in  air 
transportation  with  respect  to  persons,  property  and  mail, 
as  follows : 

1.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 
Canyon  and  Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka,  Kans., 
Kansas  City  and  St.  Louis,  Mo.,  Louisville,  Ky.,  Cincin- 


nati  and  Dayton,  Ohio,  and  (a)  beyond  Dayton,  Ohio,  the 
intermediate  points  Columbus  and  Toledo,  Ohio,  and  the 
terminal  point  Detroit,  Mich.,  and  (b)  beyond  Dayton, 
Ohio,  the  intermediate  point  Cleveland,  Ohio,  and  the  co¬ 
terminal  points  New  York,  N.  Y.  and  Newark,  N.  J.,  and 
(c)  beyond  Dayton,  Ohio,  the  intermediate  points  Colum- 
]bus,  Ohio,  Wheeling  and  Morgantown,  W.  Va.,  and  the 
po-terminal  points  Washington,  D.  C.,  and  Baltimore,  Md., 
and  (d)  beyond  Dayton,  Ohio,  the  intermediate  points 
Columbus,  Ohio,  and  Pittsburgh,  Pa.,  and  (i)  beyond 
Pittsburgh,  Pa.,  the  intermediate  points  Williamsport  and 
Scranton-Wilkes-Barre,  Pa.,  Binghamton  and  Albany,  N. 
Y.,  and  the  terminal  point  Boston,  Mass.,  and  (ii)  beyond 
Pittsburgh,  Pa.,  the  intermediate  points  Harrisburg,  Lan¬ 
caster,  Reading  and  Allentown-Bethlehem-Easton,  Pa., 
Wilmington,  Del.,  and  Philadelphia,  Pa.,  and  the  co-termi¬ 
nal  points  New  York,  N.  Y.,  and  Newark,  N.  J.; 

2.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 
Canyon  and  Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka,  Kans.,  Kan¬ 
sas  City  and  St.  Louis,  Mo.,  Terre  Haute  and  Indianapo¬ 
lis,  Ind.,  Cincinnati  and  Dayton,  Ohio,  and  beyond  Day- 
ton,  Ohio,  as  in  “1”  (a),  (b),  (c)  and  (d)  above; 

3.  Between  the  terminal  point  San  Francisco,  Calif., 
the  intermediate  points  Oakland,  Fresno  and  Los  An¬ 
geles,  Calif.,  Las  Vegas  and  Boulder  City,  Nev.,  Grand 
Canyon  and  Phoenix,  Ariz.,  Albuquerque  and  Santa  Fe, 
N.  Mex.,  Amarillo,  Tex.,  Wichita  and  Topeka,  Kans.,  Kan¬ 
sas  City,  Mo.,  and  (a)  beyond  Kansas  City,  Mo.,  the  in¬ 
termediate  points  Hannibal,  Mo. -Quincy,  HI.,  Peoria  and 

Chicago,  HI.,  and  Detroit,  Mich.,  and  the  co-termi- 
12210  nal  points  New  York,  N.  Y.,  and  Newark,  N.  J., 

and  (b)  beyond  Kansas  City,  Mo.,  the  intermediate 
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points  Hannibal,  Mo.-Quincy,  Ill.,  Peoria  and  Chicago, 
Ill.,  and  the  terminal  point  Pittsburgh,  Pa. 

4.  Between  the  terminal  point  Chicago,  Ill.,  the  interme¬ 
diate  points  South  Bend  and  Fort  Wayne,  Ind.,  Dayton 
and  Columbus,  Ohio,  and  (a)  beyond  Columbus,  Ohio,  the 
intermediate  points  Wheeling  and  Morgantown,  W.  Va., 
and  the  co-terminal  points  Washington,  D.  C.,  and  Balti¬ 
more,  Md.,  and  (b)  beyond  Columbus,  Ohio,  the  interme¬ 
diate  point  Pittsburgh,  Pa.,  and  (i)  beyond  Pittsburgh, 
Pa.,  the  intermediate  points  Williamsport  and  Scranton- 
Wilkes-Barre,  Pa.,  Binghamton  and  Albany,  N.  Y.,  and 
the  terminal  point  Boston,  Mass.,  and  (ii)  beyond  Pitts¬ 
burgh,  Pa.,  the  intermediate  points  Harrisburg,  Lancas¬ 
ter,  Reading  and  Allentown-Bethlebem-Easton,  Pa.,  Wil¬ 
mington,  Del.,  and  Philadelphia,  Pa.,  and  the  co-terminal 
points  New  York,  N.  Y.,  and  Newark,  N.  J.,  to  be  known 
as  Route  No.  2. 

The  service  herein  authorized  is  subject  to  the  follow¬ 
ing  terms,  conditions  and  limitations: 

(1)  The  holder  shall  render  service  to  and  from  each  of 
the  points  named  herein,  except  as  temporary  suspensions 
of  service  may  be  authorized  by  the  Board;  and  may 
begin  or  terminate,  or  begin  and  terminate,  trips  at  points 
short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly 
used  by  the  holder  to  serve  such  point  prior  to  the  effec¬ 
tive  date  of  this  certificate,  as  amended;  and  may  con¬ 
tinue  to  maintain  regularly  scheduled  nonstop  service  be¬ 
tween  any  two  points  not  consecutively  named  herein  if 
nonstop  service  was  regularly  scheduled  by  the  holder 
between  such  points  prior  to  the  effective  date  of  this  cer¬ 
tificate,  as  amended.  Upon  compliance  with  such  proce¬ 
dure  relating  thereto  as  may  be  prescribed  by  the  Board, 
the  holder  may,  in  addition  to  the  service  hereinabove 


506 


expressly  prescribed,  regularly  serve  a  point  named  here¬ 
in  through  any  airport  convenient  thereto,  and  render 
scheduled  nonstop  service  between  any  two  points  not 
consecutively  named  herein  between  which  service  is  au¬ 
thorized  hereby. 

(3)  None  of  the  following  pairs  of  points  shall  be 
served  on  the  same  flight:  Phoenix  and  Grand  Canyon, 
Ariz.,  Chicago,  Ill.,  and  Cleveland,  Ohio,  and  Fort  Wayne, 
Ind.,  and  Cleveland,  Ohio. 

(4)  The  holder  shall  serve  Las  Vegas,  Nev.,  and  Los 
Angeles,  Calif.,  on  the  same  flight  only  when  such  flight 
originates  or  terminates  at  Albuquerque,  N.  Mex.,  or  a 

point  east  thereof. 

12211  (5)  The  holder  shall  not  render  scheduled  non¬ 

stop  service  between  Louisville,  Ky.,  and  Cleveland, 
Ohio,  or  between  Indianapolis,  Ind.,  and  Cincinnati,  Ohio. 

(6)  The  holder  shall  render  scheduled  nonstop  service 
between  Chicago,  Ill.,  and  Boston,  Mass.,  between  Chi¬ 
cago,  Ill.,  and  Baltimore,  Md.,  and  between  Chicago,  Ill., 
and  Washington,  D.  C.,  only  on  flights  originating  or 
terminating  at  Kansas  City,  Mo.,  or  a  point  west  thereof. 

(7)  Flights  serving  Chicago,  Ill.,  and  Toledo,  Ohio, 
shall  serve  Dayton,  Ohio. 

(8)  Flights  serving  Louisville,  Ky.,  or  Cincinnati,  Ohio, 
on  the  one  hand,  and  Washington,  D.  C.,  on  the  other, 
shall  also  serve  Columbus  or  Dayton,  Ohio. 

(9)  Flights  serving  Louisville,  Ky.,  on  the  one  hand, 
and  Wilmington,  Del.,  Philadelphia,  Pa.,  or  Boston,  Mass., 
on  the  other,  shall  also  serve  Cincinnati,  Dayton,  or  Co¬ 
lumbus,  Ohio,  or  Pittsburgh,  Pa. 

(10)  Flights  serving  Louisville,  Ky.,  and  Baltimore, 
Md.,  shall  also  serve  Cincinnati,  Dayton  or  Columbus, 
Ohio. 
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(11)  Flights  serving  Louisville,  Ky.,  on  the  one  hand, 
and  Los  Angeles,  San  Francisco  or  Oakland,  Calif.,  or 
Phoenix,  Ariz.,  on  the  other,  shall  also  serve  St.  Louis 
or  Kansas  City,  Mo. 

(12)  Flights  on  segments  “1”  and  “2”  serving  Detroit, 
Mich.,  on  the  one  hand,  and  Los  Angeles,  San  Francisco 
or  Oakland,  Calif.,  or  Phoenix,  Ariz.,  on  the  other,  shall 
also  serve  one  of  the  following  points:  Columbus,  Dayton 
or  Cincinnati,  Ohio,  St.  Louis  or  Kansas  City,  Mo. 

(13)  Flights  serving  Toledo,  Ohio,  on  the  one  hand,  and 
Los  Angeles,  San  Francisco  or  Oakland,  Calif.,  on  the 
other,  shall  also  serve  one  of  the  following  points:  Co¬ 
lumbus,  Dayton  or  Cincinnati,  Ohio,  St.  Louis  or  Kansas 
City,  Mo. 

(14)  Flights  serving  Indianapolis  or  Terre  Haute,  Ind., 
on  the  one  hand,  and  Detroit,  Mich.,  or  Toledo,  Ohio,  on 
the  other,  shall  also  serve  Dayton  or  Columbus,  Ohio. 

(15)  The  holder  shall  serve  Los  Angeles  and  San 
Francisco,  Calif.,  Los  Angles  and  Oakland,  Calif.,  or  Los 
Angeles  and  Fresno,  Calif.,  on  the  same  flights  only  when 
such  flights  originate  or  terminate  at  Albuquerque,:  N. 

Mex.,  or  points  east  thereof. 

12212  (16)  In  the  operation  of  any  nonstop  flight  au¬ 

thorized  herein,  the  holder  shall  not  make  opera¬ 
tional  stops,  unless  caused  by  an  emergency  or  considera¬ 
tions  of  safety  arising  during  such  flight  at  any  point 
not  named  between  the  two  terminals  of  such  flight  in  a 
certificate  of  public  convenience  and  necessity  of  the 
holder. 

(17)  The  holder  shall  not  engage  in  local  air  transpor¬ 
tation  between  Phoenix,  Ariz.,  on  the  one  hand,  and 
Boulder  City  or  Las  Vegas,  Nev.,  on  the  other,  during 
the  period  between  the  date  upon  which  Bonanza  Air 
Lines,  Inc.,  inaugurates  service  over  the  Las  Vegas- 
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Phoenix  portion  of  the  route  awarded  it  by  Order  Serial 
No.  E-3596,  dated  November  22,  1949,  and  the  date  (a) 
upon  which  the  Chairman  of  the  Board  certifies  to  the 
holder  hereof  that  Bonanza  Air  Lines,  Inc.,  or  any  as¬ 
signee  of  Bonanza  Air  Lines,  Inc.,  no  longer  holds  an 
effective  certificate  issued  by  the  Board  for  the  aforesaid 
service,  or  (b)  upon  which  the  Board,  acting  pursuant  to 
its  order  in  the  Bonanza  Air  Lines,  Inc.-Transcontinental 
&  Western  Air.,  Inc.,  Route  Authorization  Transfer  Case, 
Docket  No.  4053  (Order  Serial  No.  E-3547,  dated  Novem¬ 
ber  10,  1949),  otherwise  directs  that  such  service  may  be 
resumed  whichever  shall  first  occur. 

(18)  The  holder’s  authority  to  serve  Lancaster,  Pa., 
and  Wilmington,  Del.,  is  suspended  as  to  each  such  point 
for  the  period  during  which  Allegheny  Airlines,  Inc.,  is 
authorized  to  serve  such  point 

(19)  The  holder’s  authority  to  serve  Hannibal,  Mo.- 
Quincy,  Ill.,  is  suspended  for  the  period  during  which 
Ozark  Air  Lines,  Inc.,  is  authorized  to  serve  such  point. 

(20)  The  holder  may  serve  Detroit,  Mich.,  on  segment 
3(a)  only  on  flights  originating  at  Kansas  City,  Mo.,  or  a 
point  west  thereof  and  terminating  at  New  York,  N.  Y., 
or  Newark,  N.  J.,  or  originating  at  New  York,  N.  Y.,  or 
Newark,  N.  J.,  and  terminating  at  Kansas  City,  Mo.,  or  a 
point  west  thereof. 

(21)  Flights  on  segment  3  serving  Detroit,  Mich.,  on 
the  one  hand,  and  points  west  of  Chicago,  Ill.,  on  the 
other,  shall  also  serve  Chicago,  Ill. 

(22)  Flights  serving  Cleveland,  Ohio,  on  the  .one  hand, 
and  New  York,  N.  Y.,  or  Newark,  N.  J.,  on  the  other 
hand,  shall  originate  or  terminate  at  St.  Louis,  Mo.,  or  a 
point  west  thereof. 

The  exercise  of  the  privileges  granted  by  this  certifi¬ 
cate,  as  amended,  shall  be  subject  to  such  other  reason- 
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able  terms,  conditions  and  limitations  required  by  the 
public  interest  as  may  from  time  to  time  be  prescribed  by 
the  Board. 

I 

12213  This  certificate,  as  amended,  shall  be  effective  on 
October  30,  1955. 

IN  WITNESS  WHEREOF,  the  Civil  Aeronautics 
Board  has  caused  this  certificate,  as  amended,  to  be  exe¬ 
cuted  by  its  Chairman  and  the  seal  of  the  Board  to  be 
affixed  hereto,  attested  by  the  Secretary  of  the  Board,  on 
the  27th  day  of  October,  1955. 

/s/  Ross  Rizley 
ROSS  RIZLEY 

(SEAL)  Chairman 

ATTEST: 

/s/  M.  C.  Mulligan 
Secretary 

i 

12214  Issued  pursuant  to  Order  No.  E-9692 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY  (as  amended) 
NORTHWEST  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  193S,  as  amended,  and  the  orders,  rules  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  persons,  property  and  mail,  as  follows : 

1.  Between  the  co-terminal  points  New  York,  N.  Y.,  and 
Newark,  N:.  J.,  the  intermediate  points  Detroit,  Mich.,  Chi¬ 
cago,  Ill.,  Milwaukee,  Madison,  Green  Bay,  Wausau,  La 
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Crosse  and  Eau  Claire,  Wis.,  Rochester  and  Minneapolis- 
St.  Paul,  Minn.,  and  Fargo,  N.  Dak.,  and  (i)  beyond  Fargo, 
X.  Dak.,  the  intermediate  point  Grand  Forks,  N.  Dak.,  and 
(ii)  beyond  Fargo,  N.  Dak.,  the  intermediate  points  James¬ 
town  and  Bismarck-Mandan,  N.  Dak.,  Miles  City,  Billings, 
Great  Falls,  Bozeman,  Butte,  Helena,  Missoula  and  Kali- 
spell,  Mont.,  Spokane,  Wenatchee  and  Yakima,  Wash.,  and 
the  co-terminal  points  Seattle,  Wash.,  and  Portland,  Oreg. ; 

2.  Between  the  terminal  point  Washington,  D.  C.,  the 
intermediate  points  Pittsburgh,  Pa.,  Cleveland,  Ohio,  De¬ 
troit,  Mich.,  Milwaukee,  Madison,  Green  Bay,  Wausau,  La 
Crosse,  and  Eau  Claire,  Wis.,  Rochester  and  Minneapolis- 
St.  Paul,  Minn.,  and  Fargo,  N.  Dak.,  and  (i)  beyond  Fargo, 
N.  Dak.,  the  intermediate  point  Grank  Forks,  N.  Dak.,  and 
(ii)  beyond  Fargo,  N.  Dak.,  the  intermediate  points  James¬ 
town  and  Bismarck-Mandan,  N.  Dak.,  Miles  City,  Billings, 
Great  Falls,  Bozeman,  Butte,  Helena,  Missoula  and  Kali- 
spell,  Mont.,  Spokane,  Wenatchee  and  Yakima,  Wash.,  and 
the  co-terminal  points  Seattle,  Wash.,  and  Portland,  Oreg. ; 

3.  Between  the  terminal  point  Chicago,  Ill.,  the  inter¬ 
mediate  points  Milwaukee,  Madison,  Green  Bay,  Wausau, 
La  Crosse  and  Eau  Claire,  Wis.,  Rochester  and  Minne- 
apolis-St.  Paul,  Minn.,  and  Fargo,  N.  Dak.,  and  (i)  beyond 
Fargo,  N.  Dak.,  the  intermediate  point  Grand  Forks,  N. 
Dak.,  and  (ii)  beyond  Fargo,  N.  Dak.,  the  intermediate 
points  Jamestown  and  Bismarck-Mandan,  N.  Dak.,  Miles 
City,  Billings,  Great  Falls,  Bozeman,  Butte,  Helena,  Mis¬ 
soula  and  Kalispell,  Mont.,  Spokane,  Wenatchee  and 
Yakima,  Wash.,  and  the  co-terminal  points  Seattle,  Wash., 

and  Portland,  Oreg.; 

12215  4.  Between  the  terminal  point  Minneapolis-St. 

Paul,  Minn.,  and  the  terminal  point  Duluth,  Minn.- 
Superior,  Wis.,  and 

5.  Between  the  intermediate  point  Butte,  Mont.,  and 
the  terminal  point  Portland,  Oreg.,  to  be  known  as  Route 
No.  3. 
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The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions  and  limitations : 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board ;  and  may 
begin  or  terminate,  or  begin  and  terminate,  trips  at  points 
short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly  used 
by  the  holder  to  serve  such  point  prior  to  the  effective  date 
of  tills  certificate,  as  amended ;  and  may  continue  to  main¬ 
tain  regularly  scheduled  nonstop  service  between  any  two 
points  not  consecutively  named  herein  if  nonstop  service 
was  regularly  scheduled  by  the  holder  between  such  points 
prior  to  the  effective  date  of  this  certificate,  as  amended. 
Upon  compliance  with  such  procedure  relating  thereto  as 
may  be  prescribed  by  the  Board,  the  holder  may,  in  addi¬ 
tion  to  the  service  hereinabove  expressly  prescribed,  reg¬ 
ularly  serve  a  point  named  herein  through  any  airport 
convenient  thereto,  and  render  scheduled  nonstop  service 
between  any  two  points  not  consecutively  named  herein 
between  which  service  is  authorized  hereby. 

(3)  Flights  serving  Chicago,  Ill.,  on  segment  1  shall 
originate  at  Minneapolis-St.  Paul,  Minn.,  or  a  point  west 
thereof,  and  terminate  at  New  York,  N.  Y.,  or  Newark, 
N.  J.  and  terminate  at  Minneapolis-St,  Paul,  Minn.,  or  a 
point  west  thereof. 

(4)  The  holder  shall  render  sendee  east  of  Milwaukee, 
Wis.,  only  on  flights  originating  at  Minneapolis-St.  Paul, 
Minn.,  or  a  point  west  thereof,  and  terminating  at  New 
York,  N.  Y.,  Newark,  N.  J.,  or  Washington.  D.  C.,  or 
originating  at  New  York,  N.  Y.,  Newark,  N.  J.,  or  Wash¬ 
ington,  D.  C.,  and  terminating  at  Minneapolis-St.  Paul, 
Minn.,  or  a  point  west  thereof:  Provided,  (a)  That  any 
flight  originating  at  Washington,  D.  C.,  may  be  terminated 
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at  Detroit,  Mich.,  if  it  is  scheduled  to  connect  at  Detroit 
with  a  flight  scheduled  to  originate  at  New'  York,  N.  Y., 
and  terminate  at  Seattle,  Wash.,  and  that  any  flight  ter¬ 
minating  at  Washington,  D.  C.,  may  originate  at  Detroit, 
Mich.,  if  it  is  scheduled  to  connect  at  Detroit  with  a  flight 
scheduled  to  originate  at  Seattle,  Wash.,  and  terminate  at 
New'  York,  N.  Y.  For  the  purpose  of  this  provision 
1221G  of  the  certificate,  as  amended,  the  term  “to  connect’’ 
shall  be  deemed  to  require  that  the  time  between 
scheduled  arrival  of  one  flight  at  Detroit  and  the  scheduled 
departure  of  the  flight  wflth  w'hieh  it  connects  shall  not 
exceed  45  minutes;  and  (b)  that  the  holder  may  terminate 
at  Detroit,  Mich.,  flights  originating  at  New'  York,  N.  Y., 
or  Newark,  N.  J.,  and  may  originate  at  Detroit,  Mich., 
flights  terminating  at  New  York,  N.  Y.,  or  Newark,  N.  J. 

(5)  The  holder  shall  not  serve  Madison  or  La  Crosse, 
Wis.,  or  Rochester,  Minn.,  on  flights  serving  Green  Bay, 
Wausau  or  Eau  Claire,  Wis. 

(6)  The  holder  shall  not  serve  Great  Falls,  Mont.,  on 
flights  serving  Butte  or  Helena,  Mont. 

(7)  Notwithstanding  the  linear  route  description  in  this 
certificate,  as  amended,  the  holder  may,  on  flights  carrying 
property  and  mail  only,  serve  Pittsburgh,  and  Cleveland 
as  intermediate  points  between  New  York-Newark  and 
Minneapolis-St.  Paul,  on  the  same  flights:  Provided ,  That 
on  such  flights  the  holder  shall  not  discharge  at  either  city 
in  any  pair  of  cities  in  the  following  list  property  or  mail 
which  w'as  enplaned  at  the  other  city  in  that  pair  of  cities : 
New'  York  and  Pittsburgh,  New  York  and  Cleveland,  Pitts¬ 
burgh  and  Chicago,  Cleveland  and  Chicago,  and  Washing¬ 
ton  and  Chicago. 

(S)  The  holder’s  authority  to  serve  Miles  City,  Mont., 
is  suspended  during  the  period  Frontier  Airlines,  Inc.,  is 
authorized  to  serve  such  point. 
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The  exercise  of  the  privileges  granted  by  this  certificate, 
as  amended,  shall  be  subject  to  such  other  reasonable 
terms,  conditions  and  limitations  required  by  the  public 
interest  as  may  from  time  to  time  be  prescribed  by  the 
Board. 

This  certificate,  as  amended,  shall  be  effective  on  Octo¬ 
ber  30,  1955. 


12217  The  authority  in  “(7)”  above  shall  expire  on 
August  11,  1954,  or  upon  the  date  the  temporary 
certifiate  of  public  convenience  and  necessity  issued  pur¬ 
suant  to  the  Board’s  Order  Serial-  No.  E-30S5,  adopted 
July  29,  1949,  otherwise  cease  to  become  effective,  which¬ 
ever  shall  occur  first.1 


In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate,  as  amended,  to  be  executed  by  its 
Chairman  and  the  seal  of  the  Board  to  be  affixed  hereto, 
attested  by  the  Secretary  of  the  Board,  on  the  27th  day  of 
October,  1955. 

/s/  Ross  Rizley 

ROSS  RIZLEY 
Chairman 

(SEAL) 

Attest : 

/s/  M.  C.  Mulligan 
Secretary 


1  Northwest  Airlines,  Inc.,  has  filed  an  application  on  July  30, 
1954,  Docket  No.  6785,  for  continuation  of  the  authority  in  “(7)" 
above. 
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1221S  Issued  pursuant  to  Order  No.  E-9692 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY  (as  amended) 

CAPITAL  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aeranau- 
tics  Act  of  193S,  as  amended,  and  the  orders,  rules  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  persons,  property  and  mail,  as  follows : 

Between  the  terminal  point  New  York,  N.  Y.-Newark, 
N.  J.,  the  intermediate  points  Philadelphia,  Harrisburg 
and  Pittsburgh,  Pa.,  Wheeling,  Morgantown,  Clarksburg 
and  Charleston,  W.  Va.,  Bristol,  Tenn.-Ya.,  and  (a)  beyond 
Bristol,  Tenn.-Ya.,  the  intermediate  point  Asheville,  N.  C., 
and  the  terminal  point  Atlanta,  Ga.,  and  (b)  beyond  Bris¬ 
tol,  Tenn.-Va.,  the  intermediate  points  Knoxville  and  Chat¬ 
tanooga,  Tenn.,  Birmingham  and  Mobile,  Ala.,  and  the 
terminal  point  New  Orleans,  La.,  to  be  known  as  Route 
No.  55. 

The  service  herein  authorized  is  subject  to  the  following 
terms,  conditions  and  limitations : 

(1)  The  holder  shall  render  service  to  and  from  each 
of  the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board :  and  may 
begin  or  terminate,  or  begin  and  terminate,  trips  at  points 
short  of  terminal  points. 

(2)  The  holder  may  continue  to  serve  regularly  any 
point  named  herein  through  the  airport  last  regularly  used 
by  the  holder  to  serve  such  point  prior  to  the  effective  date 
of  this  certificate,  as  amended ;  and  may  continue  to  main- 
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tain  regularly  scheduled  nonstop  service  between  any  two 
points  not  consecutively  named  herein  if  nonstop  service 
was  regularly  scheduled  by  the  holder  between  such  points 
prior  to  the  effective  date  of  this  certificate,  as  amended. 
Upon  compliance  with  such  procedure  relating  thereto  as 
may  be  prescribed  by  the  Board,  the  Holder  may,  in  addi¬ 
tion  to  the  service  hereinabove  expressly  prescribed,  regu¬ 
larly  serve  a  point  named  herein  through  any  airport  con¬ 
venient  thereto,  and  render  scheduled  nonstop  service  be¬ 
tween  any  two  points  not  consecutively  named  herein  be¬ 
tween  which  service  is  authorized  hereby. 

12219  (3)  The  holder  shall  not  engage  in  local  air 

transportation  of  persons,  property  and  mail  be¬ 
tween  Philadelphia  and  Pittsburgh,  Pa.,  pending  final  de¬ 
cision  by  the  Board  upon  the  deferred  portion  of  Capital’s 
application  in  Docket  No.  6120  seeking  to  engage  in  air 
transportation  between  Pittsburgh  and  Philadelphia,  Pa. 

(4)  Flights  serving  Philadelphia,  Pa.,  on  the  one  hand, 
and  points  on  route  No.  55  south  of  Pittsburgh,  Pa.,  on  the 
other  hand,  shall  also  serve  Pittsburgh. 

The  exercise  of  the  privileges  granted  by  this  certificate, 
as  amended,  shall  be  subject  to  such  other  reasonable 
terms,  conditions  and  limitations  required  by  the  public 
interest  as  may  from  time  to  time  be  prescribed  by  the 
Board. 

This  certificate,  as  amended,  shall  be  effective  on  Octo¬ 
ber  30,  1955. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate,  as  amended,  to  be  executed  by  its 
Chairman  and  the  seal  of  the  Board  to  be  affixed  hereto, 
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attested  by  tlie  Secretary  of  the  Board,  on  the  27th  day 
of  October,  1955. 

/s/  Boss  Rizley 

ROSS  RIZLEY 
Chairman 

(SEAL) 

Attest : 

/s/  M.  C.  .Mulligan 
Secretary 

12220  E-9737 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Served:  November  14,  1955 

DOCKET  NO.  986,  et  al. 

NEW  YORK  CHICAGO  CASE 

Decided  November  14,  1955 

United  authorized  to  serve  Pittsburgh,  Pa.  on  route  No.  1 
subject  to  a  long  haul  restriction  requiring  that  all  flights 
serving  Pittsburgh  (a)  originate  or  terminate  west  of 
Chicago,  and  (b)  stop  at  Chicago.  United  selected  to  pro¬ 
vide  Pittsburgh  with  needed  new  and  additional  long  haul 
services  to  points  on  its  route  west  of  Chicago  where  the 
public  benefits  from  such  service  are  found  to  outweigh 
any  adverse  effect  on  other  carriers. 

United’s  authority  to  provide  local  air  transportation 
between  Chicago  and  Pittsburgh  granted  on  a  temporary 
basis  until  60  days  after  final  decision  on  Northwest’s 
application  in  Docket  No.  611S  for  Chicago-Pittsburgh 
authority. 


Appearances:  Same  as  in  Order  No.  E-9537,  dated  Sep¬ 
tember  1,  1955. 

12221  Supplemental  Opinion  and  Order  on 

Deferred  Applications 

In  our  decision  of  September  1,  1955  in  this  proceeding,1 
we  deferred  for  contemporaneous  consideration  with  the 
Denver  Service  Case,  Docket  No.  1841,  et.  al.,  United  Air 
Lines’  application  in  Docket  No.  5746  for  additional  Pitts¬ 
burgh  service.  We  also  deferred  for  later  consideration 
other  applications  for  additional  Pittsburgh  service.2  Sub¬ 
sequently,  in  response  to  petitions  for  reconsideration  of 
our  decision  in  this  proceeding,  we  gave  contemporaneous 
consideration  to  the  applications  and  records  in  this  case, 
the  Additional  Southwest-Northeast  Service  Case,  Docket 
No.  2355,  et  ah,  and  the  Denver  Service  Case,  insofar  as 
Pittsburgh  service  was  concerned,3  and  indicated  tliat  we 
would  announce  our  action  on  the  applications  contempo¬ 
raneously  with  our  decisions  in  the  later  proceedings. 

Since  we  are  now  issuing  our  decision  in  the  Denver 
Service  Case,  we  find  it  appropriate  at  this  time  to  act  upon 
United’s  application  for  additional  Pittsburgh  service.  We 
will  reserve  for  the  Additional  Southwest-Northeast  Case 
our  action  on  and  findings  with  respet  to  American’s  appli¬ 
cations. 

12222  The  Initial  Decision  of  the  Examiner  in  the  instant 
case  concluded  that  the  public  convenience  and  neces¬ 
sity  did  not  require  the  certification  of  United  to  provide 

1  Order  No.  E-9537. 

2  For  example,  we  deferred  American's  application  for  contempo¬ 
raneous  consideration  with  the  Additional  Southwest-Northeast 
Service  Case,  Docket  No.  2355,  et  al.,  and  also  deferred  Capital’s 
application  in  Docket  No.  6120  for  Pittsburgh-Philadelphia  service, 
and  TWA's  for  Pittsburgh-Cleveland  service. 

3  Supplemental  Opinion  and  Order  on  Reconsideration,  Order  No. 
E-9692  dated  October  27,  1955,  p.  2. 
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additional  competitive  services  in  the  New  York-Chicago 
area,  but  that  the  benefits  for  Pittsburgh  traffic  to  and  from 
points  west  of  Chicago  might  warrant  the  service  applied 
for.  Our  conclusions  are  in  general  accord  with  those  of 
the  Examiner.  We  find  that  the  public  convenience  and 
necessity  do  not  require  the  authorization  of  United  to 
provide  additional  competitive  services  within  the  area  em¬ 
braced  by  this  proceeding,  but  that  granting  United’s  appli¬ 
cation  herein,  subject  to  an  appropriate  long-haul  restric¬ 
tion,  will  enable  the  carrier  to  provide  necessary  and  de¬ 
sirable  service  between  Pittsburgh  and  points  west  of 
Chicago  without  adverse  effect  on  the  existing  regional 
services  which  it  will  parallel. 

The  economic  importance  of  Pittsburgh  is  too  well  knowm 
to  need  detailing  here.  It  is  unquestionably  one  of  the  great 
industrial  centers  of  the  country  by  virtue  of  its  leading 
position  in  basic  industries,  such  as  iron,  steel,  chemicals, 
glass  and  aluminum,  and  has  substantial  communities  of 
interest  with  each  of  the  other  major  cities  with  which 
United  proposes  to  connect  it.  By  virtue  of  its  size  and 
industrial  importance,  it  ranks  10th  among  the  major 
traffic  producing  centers  in  the  nation.  Yet,  as  the  civic 
intervenors  and  carrier  applicants  have  diligently  pointed 
out,  the  limited  air  service  heretofore  available  for  Pitts¬ 
burgh  traffic  lias  not  corresponded  with  either  Pittsburgh’s 
economic  importance  or  its  traffis  needs. 

12223  We  have  in  substantial  part  met  Pittsburgh’s 
principal  needs  for  additional  service  within  the  New 
York-Chicago  area  by  authorizing  Capital  to  provide  unre¬ 
stricted  services  between  New’  York  and  Pittsburgh.  We 
have,  however,  vet  to  meet  Pittsburgh’s  claim  for  addi- 
tional  service  to  the  West  and  the  Southwrest. 

United  points  out  that  it  would  provide  Pittsburgh  with 
important  new’  one-carrier  services  to  points  w’est  of  Chi¬ 
cago  :  that  it  would  enlarge  Pittsburgh’s  one-carrier  cover- 
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age  west  of  the  Mississippi  River  from  48  to  89  cities.  The 
cities  to  which  United  would  provide  such  first  one-carrier 
service  have  a  combined  population  of  over  five  million 
people.  Included  among  such  cities  are  such  points  as 
Moline,  Des  Moines,  Omaha,  Salt  Lake  City  and  San  Diego, 
as  well  as  Denver.4  During  the  12  months  ending  March 
31,  1954,  7,878  air  passengers  traveled  between  Pittsburgh 
and  points  to  which  United  proposes  new  one-carrier  serv¬ 
ice.  Moreover,  this  figure  omits  the  many  Pittsburgh  pas¬ 
sengers  using  rail  transportation  to  Chicago  and  air  trans¬ 
portation  from  Chicago  west.5  Equally  significant  is  the 
fact  that  the  historical  traffic  suffers  from  the  fact  that  it 
was  generated  in  the  face  of  relatively  inconvenient 
12224  two-carrier  connecting  service.  Once  United’s  service 
is  inaugurated,  Pittsburgh’s  traffic  to  and  from  the 
points  to  which  new  one-carrier  service  is  authorized  will 
increase  substantially.  ; 

It  is  also  significant  that  the  need  for  new  one-carrier 
service  between  Pittsburgh  and  points  west  of  Chicago  will 
become  even  more  pressing  in  the  coming  year  by  the  air¬ 
port  situation  developing  at  Chicago.  Thus,  scheduled  air 
transport  operations  at  Chicago  will  be  divided  between 
two  airports — Midway  Airport  and  O’Hare  Field.  New 
dual  airport  operations  will  affect  service  between  Pitts¬ 
burgh  and  the  West  since  they  may  result  in  less  con¬ 
venient  connections  (because  of  the  distance  between  the 
airports)  as  well  as  a  reduction  in  available  connections.6 


4  Contemporaneously  herewith,  in  the  Denver  Service  Case  we 
are  authorizing  TWA  to  serve  Denver.  Consequently,  Denver- 
Pittsburgh  service  by  both  United  and  TWA  will  be  authorized. 

6  The  extensiveness  of  this  practice  is  indicated  by  the  fact  that 
the  “split"  tickets  used  by  the  one  company  alone  was  the  equiva¬ 
lent  of  almost  40 %  of  the  total  reported  air  traffic  between  the 
cities  involved.  See  Ex.  U-307. 

6  Thus,  flights  departing  from  one  airport  less  than  45  to  60 
minutes  after  scheduled  arrival  time  at  the  other  can  no  longer 
be  considered  as  available  connections. 


520 


This  latter  factor  will  also  substantially  affect  Pitts¬ 
burgh’s  current  service  to  the  major  West  Coast  points. 
Thus,  although  Pittsburgh  is  now  authorized  single-carrier 
service  to  Portland  and  Seattle  by  Northwest,  and  to  San 
Francisco/Oakland  and  Los  Angeles  by  TWA,  the  major 
share  of  the  former  traffic  moves  by  two-carrier  connecting 
services,  and  a  substantial  part  of  the  Pittsburgh-San 
Francisco/Oakland  traffic  is  similarly  transported.  Paren¬ 
thetically,  United  properly  points  out  that  the  volume  of 
traffic  which  has  used  a  two-carrier  connecting  service  in 
preference  to  the  available  single-carrier  service  is 
12225  a  strong  indication  that  the  latter  service  has  not 
been  convenient.  The  authorization  of  competitive 
services  in  these  markets  by  United  will  ensure  the  provi¬ 
sion  of  improved  single-carrier  services  for  over  15,000 
passengers  annually. 

In  addition,  the  authorization  of  United  to  serve  Pitts¬ 
burgh  will  offer  Pittsburgh  its  first  choice  of  carrier  in  the 
Kansas  City7  and  Los  Angeles  markets  which  exchanged 
over  21,000  passengers  with  Pittsburgh  in  the  12  months 
ended  March  31,  1954.  In  this  connection,  United  points 
out  that  Cleveland,  which  in  this  period  exchanged  20,384 
passengers  with  Los  Angeles,  had  the  choice  of  three  car¬ 
riers,  whereas  Pittsburgh  with  over  15,000  passengers 
exchanged  annually  with  Los  Angeles  had  only  one  single- 
carrier  service. 

It  is  clear  from  the  foregoing  discussion  that  United  can 
meet  important  service  needs  of  Pittsburgh  west  of  Chi¬ 
cago.  It  is  equally  evident  that  these  benefits  can  be 
achieved  without  serious  adverse  effect  upon  other  car¬ 
riers.  As  United  points  out,  it  already  participates  sub¬ 
stantially  in  the  traffic  to  which  it  would  offer  new  one- 
carrier  service,  as  well  as  in  the  San  Francisco/Oakland, 


7  We  are  contemporaneously  herewith  authorizing  United  in  the 
Denver  Service  Case  to  serve  Kansas  City. 
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Portland  and  Seattle  markets  to  which  it  would  offer  im¬ 
proved  one-carrier  service.  As  for  the  Pittsburgh-Los 
Angeles  market,  and  Pittsburgh-Kansas  City  Market,  TWA 
would  retain  a  competitive  advantage  due  to  its  long 
established  position  in  these  markets  as  well  as  its  ability 
to  offer  service  over  a  variety  of  routings  and  thus 
12226  outschedule  United  in  these  markets.  Diversion  in 
the  Chicago-Pittsburgh,  Pittsburgh-New  York  and 
Pittsburgh-Philadelphia  markets  would  be  limited  due  to 
the  long-haul  restriction  which  we  are  here  imposing,  and  it 
is  clear  that  these  markets  which  rank  high  in  the  first 
100  pairs  of  points  with  respect  to  number  of  passengers 
will  support  additional  restricted  services  as  well  as  the 
unrestricted  services  heretofore  provided.  Under  such  cir¬ 
cumstances,  we  conclude  that  the  benefits  from  the  grant  of 
United’s  Pittsburgh  application,  as  here  proposed,  far  out¬ 
weigh  the  limited  injury  that  would  realistically  be  sus¬ 
tained  by  any  or  all  of  the  three  carriers  concerned. 

Two  other  matters  require  comment.  First,  as  we  have 
previously  noted,  we  have  considered  contemporaneously 
United  and  American’s  Pittsburgh  applications  in  this  case 
with  the  additional  Pittsburgh  applications  in  the  Addi- 
tional  Southwest-Northeast  Case ,  and  we  shall  later  dis¬ 
cuss  American’s  application  herein  in  connection  with  our 
decision  in  the  latter  proceeding. 

The  second  matter  relates  to  Northwest’s  plea  for  defer¬ 
ment  of  action  on  United’s  application  herein,  so  far  as 
Chicago-Pittsburgh  service  is  concerned,  for  contempo¬ 
raneous  consideration  with  Northwest’s  application  for 
similar  services  in  Docket  No.  611S.  Northwest  contends 
that  its  application  and  United’s  are  mutually  exclusive 
within  the  meaning  of  the  Ashhacker  case  8  and  that  the 
grant  of  United’s  Chicago-Pittsburgh  application  without 


8  Ashbacker  Radio  Corp.  v.  Federal  Communications  Commis¬ 
sion,  326  U.S.  327  (195  ). 
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giving  contemporaneous  consideration  to  its  own 
12227  application  would  be  unlawful.  Without  passing  on 
the  validity  of  Northwest’s  legal  contention,  we  have 
decided  as  a  matter  of  discretion  that  a  long-range  decision 
on  United’s  request  should  not  be  reached  until  we  have 
before  us,  and  have  an  opportunity  to  consider,  North¬ 
west’s  proposal  to  provide  service  between  Chicago  and 
Pittsburgh.  We  shall  take  appropriate  action  to  insure  an 
early  hearing  on  Northwest’s  application,  insofar  as  it  in¬ 
volves  Chicago-Pittsburgh  service,  and  will  provide  that 
the  Chicago-Pittsburgh  local  traffic  authorization  awarded 
United  shall  continue  in  effect  only  until  60  days  after 
final  decision  on  Northwest’s  proposal.  We  will,  of  course, 
hold  the  record  herein  open  so  that  in  the  event  such  action 
appears  to  be  warranted  at  the  time  the  Board  passes  on 
Northwest’s  application,  the  Board  will  be  in  a  position 
to  continue  United’s  authority  to  provide  Pittsburgh-Chi- 
cago  local  air  transportation. 

Based  upon  the  foregoing  conclusions  and  all  the  facts 
of  record,  we  find: 

1.  That  the  public  convenience  and  necessity  require 
that  segments  1(a),  5(a)  and  6(a)  of  United’s  certificate 
for  route  No.  1  be  amended  by  adding  Pittsburgh,  Pa.,  as 
an  intermediate  point  between  the  intermediate  points 
Youngstown,  Ohio,  and  Bradford,  Pa.,  subject  to  the  re¬ 
strictions  that  (a)  the  holder  shall  serve  Pittsburgh,  Pa., 
only  on  flights  originating  or  terminating  at  a  point  west 
of  Chicago,  Ill.,  (b)  all  flights  serving  Pittsburgh,  Pa., 
shall  make  a  stop  at  Chicago,  Ill.,  and  (c)  the  holder’s 
authority  to  engage  in  local  air  transportation  be- 
1222S  tween  Pittsburgh,  Pa.,  and  Chicago,  Ill.,  unless  other¬ 
wise  extended,  shall  only  continue  in  effect  until  60 
days  after  final  decision  by  the  Board  upon  that  portion 
of  Northwest’s  application  in  Docket  No.  6118,  seeking 
authority  to  engage  in  air  transportation  between  Pitts¬ 
burgh,  Pa.,  and  Chicago,  Ill. 
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2.  United  is  a  citizen  of  the  United  States  within  the 
meaning  of  the  Act,  and  is  fit,  willing  and  able  properly 
to  perform  the  air  transportation  herein  authorized  and 
to  conform  to  the  provisions  of  the  Act  and  to  the  rules, 
regulations  and  requirements  of  the  Board  thereunder; 

3.  That  decision  in  United’s  application  in  Docket  No. 
5746,  to  the  extent  that  it  seeks  permanent  certificate 
authority  to  engage  in  air  transportation  between  Pitts¬ 
burgh,  Pa.,  and  Chicago,  Ill.,  should  be  deferred  until  final 
decision  by  the  Board  on  that  portion  of  Northwest’s 
application  in  Docket  No.  61.18  seeking  like  authority. 

THEREFORE,  IS  IS  ORDERED : 

1.  That  the  amended  certificate  of  public  convenience 
and  necessity  of  United  Air  Lines,  Inc.  for  route  No.  1  be 
amended  so  as  to  add  Pittsburgh,  Pa.  thereto  as  an  inter¬ 
mediate  point  between  the  intermediate  points  Youngs¬ 
town,  Ohio,  and  Bradford,  Pa.,  subject  to  restriction  here¬ 
inbefore  described. 

2.  That  for  administrative  reasons  said  amendment 
should  be  effectuated  in  the  amended  certificate  of  public 
convenience  and  necessity  to  be  issued  to  United  Air  Lines, 
Inc.  pursuant  to  Order  No.  E-9735,  adopted  contempo¬ 
raneous!}’  herewith  in  the  Denver  Service  Case ,  Docket 

No.  1841,  et  al. 

12229  3.  That  decision  on  United  Air  Lines  Inc.’s  appli¬ 

cation  in  Docket  No.  5746,  to  the  extent  that  it  seeks 
permanent  authority  to  engage  in  air  transportation  be¬ 
tween  Pittsburgh,  Pa.,  and  Chicago,  Ill.,  be,  and  it  hereby 
is  deferred  until  final  decision  by  the  Board  on  that  por¬ 
tion  of  Northwest  Airlines  Inc.’s  application  in  Docket  No. 
6118  seeking  like  authority. 

Rizley,  Chairman,  Adams,  Vice  Chairman,  Lee  and 
Denny,  Members  of  the  Board,  concurred  in  the  above 


opinion  and  order.  Gurney,  Member,  did  not  take  part  in 
the  decision. 


(SEAL) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

NORTH  AMERICAN  AIRLINES,  INC., 

TRANS  NATIONAL  AIRLINES,  INC., 

TRANS  AMERICAN  AIRWAYS,  INC., 

NORTH  AMERICAN  AIRCOACH  SYSTEM,  INC., 
REPUBLIC  AIRCOACH  SYSTEM, 
CALIFORNIA  AIRCRAFT  COMPANY 
and  TWENTIETH  CENTURY  AIRCRAFT,  CO., 

Petitioners, 

v. 

THE  CIVIL  AERONAUTICS  BOARD, 

Respondent. 

Civil  Action  No.  12,942 

Motion  of  American  Airlines,  Inc.,  for  Leave  to  Intervene. 
Pursuant  to  Rule  38(f)  of  this  Court’s  General  Rules, 

American  Airlines,  Inc.,  (“American”)  hereby  moves  this 
Court  for  leave  to  intervene  in,  and  become  a  party  to, 
the  above-entitled  proceeding,  and  in  support  of  its  mo¬ 
tion  alleges  as  follows: 

1.  American  is  a  Delaware  corporation  and  has  its 
principal  office  at  100  Park  Avenue,  New  York,  N.  Y.  It 
holds  certificates  of  public  convenience  and  necessity  is¬ 
sued  by  respondent  Civil  Aeronautics  Board,  authorizing 
it  to  carry  persons,  property  and  mail  by  air  between 
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New  York  and  Chicago  via  Detroit  and  Philadelphia, 
among  other  places. 

2.  Pursuant  to  such  authority,  American  has  been  and 
is  now  providing  airline  service  over  the  above-described 
route  segments. 

3.  Respondent’s  Order  No.  E-9537,  dated  September 
1,  1955,  which  Petitioner  has  requested  this  Court  to  set 
aside  in  this  proceeding,  denied  Petitioner’s  application 
to  provide  airline  services  duplicating  American’s  exist¬ 
ing  airline  services  over  the  above-described  route  seg¬ 
ments. 

4.  American  was  a  party  to  and  participated  fully  in 
the  proceeding  before  Respondent  winch  culminated  in  the 
issuance  by  Respondent  of  the  order  which  Petitioner 
now  seeks  to  have  set  aside. 

5.  American  has  a  direct  and  substantial  interest  in 
the  question  of  whether  Petitioner’s  application  to  pro¬ 
vide  airline  services  duplicating  American’s  airline  serv¬ 
ices  was  properly  denied. 

WHEREFORE,  American  Airlines,  Inc.,  respectfully 
requests  that  it  be  permitted  to  intervene  in  and  become 
a  party  to  this  proceeding. 

Respectfully  submited, 

/s/  Ernest  W.  Jennes 
Ernest  W.  Jennes 

/s/  Alfred  V.  J.  Prather 
Alfred  V.  J.  Prather 

Attorneys  for 
American  Airlines,  Inc. 

Covington  &  Burling 
701  Union  Trust  Building 
Washington  5,  D.  C. 


December  8,  1955 


Certificate  of  Service 

I  hereby  certify  that  I.  have  this  day  served  the  fore¬ 
going  Motion  of  American  Airlines,  Inc.,  for  Leave  to 
Intervene  upon  the  Petitioner,  the  Respondent,  and  the 
applicants  for  intervention,  by  causing  copies  to  be  deliv¬ 
ered  to  the  offices  of  the  following  persons: 

William  C.  Burt,  Esq. 

836  Wyatt  Building 
Washington  5,  D.  C. 

Attorney  for  North  American  Airlines,  Inc.,  et  al. 

William  Caverly,  Esq. 

206  Tower  Building 
14th  &  K  Streets,  N.  W. 

Washington  5,  D.  C. 

Attorney  for  Trans  World  Airlines,  Inc. 

C.  Edward  Leasure,  Esq. 

1518  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  Northwest  Airlines,  Inc. 

Robert  B.  Hankins,  Esq. 

1016  Ring  Building 
Washington,  D.  C. 

Attorney  for  Capital  Airlines,  Inc. 

Franklin  M.  Stone,  Esq. 

General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  L.  Friedman,  Esq. 

Department  of  Justice 
Washington,  D.  C. 

I  also  certify  that  a  copy  of  the  foregoing  document 
was  served  upon  Walter  E.  Vashak,  Counsel  for  the  De¬ 
troit  Aviation  Commission  of  the  City  of  Detroit  and  the 
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Detroit  Board  of  Commerce,  by  mailing,  postage  prepaid, 
a  copy  thereof  in  a  properly  addressed  envelope. 

/s/  Alfred  V.  J.  Prather 
Alfred  V.  J.  Prather 

December  8,  1955 

*.  •  *  * 

Motion  of  Capital  Airlines,  Inc.,  for  Leave  to  Intervene 

To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit : 

CAPITAL  AIRLINES,  INC.,  respectfully  moves  the 
court  to  enter  an  order  permitting  Capital  Airlines,  Inc. 
to  intervene  in  the  above-styled  proceeding,  to  file  ob¬ 
jections  to  the  granting  of  the  Petition  for  Stay  filed 
herein  and  to  participate  in  the  oral  argument  on  said 
Petition  for  Stay  upon  the  following  grounds : 

1.  Capital  Airlines,  Inc.  (Capital)  is  an  air  carrier  of 
persons,  property  and  mail  in  scheduled  air  transporta¬ 
tion  and  the  holder  of  certificates  of  public  convenience 
and  necessity  issued  by  the  Civil  Aeronautics  Board  au¬ 
thorizing  it  to  engage  in  such  air  transportation  on 
Routes  Nos.  14,  34,  41,  46,  51  and  55. 

2.  Capital  was  an  applicant  for  certain  operating 
rights  in  the  proceeding  before  the  Board  to  which  the 
Petition  for  Review  in  the  above-entitled  cause  is  di¬ 
rected.  In  said  proceeding,  the  Board  granted  certain  of 
Capital’s  applications.  As  appears  from  the  Petition  for 
Review  (p.  3),  the  Board  amended  the  certificate  of  Capi¬ 
tal  for  Route  No.  14  to  permit  a  nonstop  service  between 
New  York  and  Detroit,  New  York  and  Chicago,  and  New 
York  and  Toledo.  The  Board  added  Philadelphia  as  an 
intermediate  point  on  Capital’s  Routes  Nos.  14  and  55, 
eliminated  previously  existing  restrictions  against  turn¬ 
around  service  by  Capital  between  New  York  and  De¬ 
troit,  New  York  and  Pittsburgh,  and  New  York  and  To- 
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ledo,  and  amended  Capitals  certificate  for  Route  14  by 
adding  Buffalo  and  Rochester  as  intermediate  points  be¬ 
tween  Detroit  and  New  York.  The  operating  rights  so 
granted  to  Capital  by  the  Board  are  substantial  property 
rights.  The  object  of  the  Petition  for  Review  herein  is 
to  set  aside  the  order  of  the  Board  granting  said  rights 
to  Capital  so  that  Capital  has  a  substantial  interest  in 
this  proceeding. 

Capital  tenders  herewith,  for  filing,  if  its  motion  for 
leave  to  intervene  be  granted,  its  objections  to  the  grant¬ 
ing  of  the  Petition  for  Stay  of  said  Order  of  the  Board, 
and  asks  leave  to  participate  in  the  oral  argument  on  said 
Petition  for  Stay. 

Respectfully  submitted, 

/s/  William  Alonzo  Carter 
William  Alonzo  Carter 

Adair,  Ulmer,  Murchison, 
Kent  &  Ashby 

Attorneys  for 
Capital  Airlines,  Inc. 

1016  Ring  Building 
Washington  6,  D.  C. 

I  hereby  certify  that  copies  of  the  foregoing  motion 
have  been  served  upon  William  C.  Burt,  Koteen  &  Burt, 
836  Wyatt  Building,  Washington,  D.  C.,  counsel  for  Peti¬ 
tioners  and  upon  Franklin  M.  Stone,  Civil  Aeronautics 
Board,  Washington,  D.  C.,  counsel  for  Respondent  this 
October  25,  1955. 

/s/  William  Alonzo  Carter 
William  Alonzo  Carter 

•  *  •  • 
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Motion  of  the  Detroit  Aviation  Commission  of  the  City 
of  Detroit  and  Detroit  Board  of  Commerce 
for  Leave  to  Intervene 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit: 

The  Movants,  the  Detroit  Aviation  Commission  of  the 
City  of  Detroit,  and  the  Detroit  Board  of  Commerce, 
respectfully  represent  and  show  the  Court  the  following: 

1.  Movant,  the  Detroit  Aviation  Commission  is  a  Com¬ 
mission  of  the  City  of  Detroit,  which  is  a  municipal  cor¬ 
poration  organized  and  existing  under  the  laws  of  the 
State  of  Michigan.  Movant,  the  Detroit  Board  of  Com¬ 
merce  is  a  non-profit  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Michigan,  which  is  a  non¬ 
profit  civic  organization  promoting  the  commercial,  in¬ 
dustrial  and  municipal  advancement  of  the  Greater  De¬ 
troit  Area.  This  motion  is  filed  on  behalf  of  the  people 
of  the  Detroit  Area. 

2.  Movants  were  intervenors  in  the  proceeding  before 
the  Civil  Aeronautics  Board  known  as  the  New  York-Chi- 
cago  Service  Case,  in  which  the  Board  by  Order  No. 
E-9537  dated  September  1,  1955  awarded  various  new 
route  authorizations  to  and  from  Detroit  to  Trans  World 
Airlines,  Inc.,  Capital  Airlines,  Inc.,  Eastern  Air  Lines, 
Inc.,  Northwest  Airlines,  Inc.,  and  United  Air  Lines,  Inc. 
Movants  participated  actively  before  the  Board  in  this 
proceeding,  introducing  exhibits  and  testimony  at  the 
hearing,  filing  a  brief  to  the  Examiner,  taking  exceptions 
to  the  Examiner’s  Initial  Decision,  and  filing  a  brief  and 
participating  in  oral  argument  before  the  Board. 

3.  Movants  are  directly  and  vitally  affected  by  the 
services  authorized  in  the  aforesaid  Order  of  the  Board. 
Movants  aver  that  if  Petitioners  in  this  action  were  suc¬ 
cessful  in  their  efforts  to  set  aside  this  Order  upon  re- 
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view  and  to  stay  the  effectiveness  of  certain  portions  of 
this  Order,  Movants  vrould  be  directly  and  adversely  af¬ 
fected  and  would  be  deprived  of  valuable  services  for 
which  strong  public  need  has  been  demonstrated. 

4.  Movants  have  a  substantial  interest  in  the  subject 
matter  of  this  proceeding  which  will  not  be  adequately 
represented  by  the  existing  parties. 

WHEREFORE,  the  Movants,  the  Detroit  Aviation 
Commission  of  the  City  of  Detroit  and  the  Detroit  Board 
of  Commerce  respectfully  move  and  pray  that  they  be 
granted  leave  to  intervene  in  the  above-styled  proceed¬ 
ing  pursuant  to  and  in  accordance  with  Rule  38(f)  of  the 
Rules  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  and  for  such  other  and  fur¬ 
ther  relief  as  may  be  appropriate  in  the  premises. 

Respectfully  submitted, 

DETROIT  AVIATION  COMMISSION  OF  THE 
CITY  OF  DETROIT, 

By  /s/  C.  V.  Burnett 

C.  V.  Burnett,  Director 

THE  DETROIT  BOARD  OF  COMMERCE 

By  /s/  Hugh  D.  Campbell, 

Hugh  D.  Campbell,  Manager 
Transportation  Bureau 

PAUL  T.  DWYER 
Corporation  Counsel 

WALTER  E.  VASHAK 
Chief  Assistant  Corporation  Counsel 

1010  City-County  Building 
400  Woodward  Avenue 
Detroit  26,  Michigan 
Telephone:  WOodward  5-4200,  Ext.  355 
Attorneys  for  said  Movants. 
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STATE  OF  MICHIGAN 
COUNTY  OF  WAYNE  ss. 

On  this  24th  day  of  October,  A.  D.,  1955,  before  me,  a 
Notary  Public,  in  and  for  said  County,  personally  ap¬ 
peared  C.  Y.  Burnett,  who  being  duly  sworn,  deposes  and 
says  that  he  is  Director  of  the  Detroit  Aviation  Commis¬ 
sion  of  the  City  of  Detroit,  a  municipal  corporation,  one 
of  the  Movants  herein;  that  he  has  read  the  foregoing 
Motion  for  Leave  to  Intervene;  that  he  is  authorized  to 
sign  said  Motion  for  and  on  behalf  of  said  Movant  and 
that  he  did  so  sign  same;  that  he  knows  the  contents 
thereof  and  that  the  same  is  true  except  as  to  those 
matters  therein  stated  to  be  upon  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

/s/  Gordon  N.  McKee 
Gorden  N.  McKee 

Notary  Public, 

Wayne  County,  Michigan 
My  commission  expires:  March  17,  1958 

STATE  OF  MICHIGAN 
COUNTY  OF  WAYNE  ss. 

On  this  24th  day  of  October,  A.  D.,  1955,  before  me, 
a  Notary  Publilc  in  and  for  said  County,  personally  ap¬ 
peared  Hugh  D.  Campbell,  who  being  duly  sworn,  deposes 
and  says  that  he  is  Manager,  Transportation  Bureau,  of 
the  Detroit  Board  of  Commerce,  one  of  the  Movants 
herein;  that  he  is  authorized  to  sign  the  foregoing  Mo¬ 
tion  for  Leave  to  Intervene  for  and  on  behalf  of  said 
Movant  and  that  he  did  so  sign  same;  that  he  knows  the 
contents  thereof,  and  that  the  same  is  true  except  as  to 
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those  matters  therein  stated  to  be  upon  information  anu 
belief,  and  as  to  those  matters,  he  believes  it  to  be  true. 

/s/  Gordon  N.  McKee 
Gordon  N.  McKee 

Notary  Public, 

Wayne  County,  Wichigan 
My  commission  expires :  March  17,  1958 

Certificate  of  Service 

I  hereby  certify  that  the  foregoing  Motion  of  the  De¬ 
troit  Aviation  Commission  of  the  City  of  Detroit  and  the 
Detroit  Board  of  Commerce  for  Leave  to  Intervene  has 
been  served  upon  counsel  for  all  parties  in  this  matter 
by  mailing,  postage  prepaid,  a  copy  thereof  in  a  properly 
addressed  envelope  to  each  of  the  following: 

Hardy  K.  Maclav,  Esq. 

1317  F  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  Petitioners 

William  C.  Burt,  Esq. 

836  Wyatt  Building 

Washington,  D.  C. 

Attorney  for  Petitioners 

Frank  Stone,  Esq. 

General  Counsel 

Civil  Aeronautics  Board 

Washington,  D.  C. 

Dated  at  Detroit,  Michigan,  this  24th  day  of  October, 
1955. 


/s/  Walter  E.  Vashak 
Walter  E.  Vashak 
Chief  Assistant 
Corporation  Counsel 
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1010  City  County  Building 
400  Woodward  Avenue 
Detroit  26,  Michigan  ; 
Telephone : 

WOodward  5-4200  Ext.  355 
Attorney  for  Movants  herein. 

*  *  *  * 

Motion  of  Trans  World  Airlines,  Inc.  for  Leave 

to  Intervene 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit : 

The  Movant,  Trans  World  Airlines,  Inc.,  respectfully 
represents  and  shows  the  Court  the  following: 

1.  The  name  of  the  Movant  is  Trans  World  Airlines, 
Inc.  (hereinafter  called  “TWA”).  TWA  is  a  Delaware 
corporation  and  has  its  principal  office  at  10  Richards 
Road,  Kansas  City  6,  Missouri.  TWA  holds  permanent 
certificates  of  public  convenience  and  necessity  issued  by 
the  Civil  Aeronautics  Board  authorizing  it  to  engage  in 
domestic  scheduled  air  transportation  with  respect  to 
persons,  property  and  mail  over  Route  Nos.  2  and  38. 

2.  TWA  was  an  applicant  in  the  proceeding  before  the 
Civil  Aeronautics  Board  known  as  the  New  York-Chicago 
Service  Case.  The  final  order  in  that  proceeding,  Order 
No.  E-9537  adopted  September  1,  1955,  which  petitioners 
challenge  herein,  awarded  to  TWA  a  new  route  authori¬ 
zation  at  Detroit  by  placing  Detroit  as  an  intermediate 
point  between  Chicago  and  New  York  on  TWA’s  trans¬ 
continental  Route  No.  2. 

3.  Subsequent  to  the  issuance  of  this  order,  TWA  has 
made  substantial  adjustments  in  its  entire  system  opera¬ 
tions,  including  the  commitment  of  sizeable  sums!  of 
money  and  the  reorganization  of  all  domestic  schedules, 
in  order  to  commence  operations  under  the  new  route  an- 
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thorization  and  to  provide  Detroit  with  the  additional 
east-west  services  which  the  Board  found  to  be  so  badly- 
needed  at  the  earliest  possible  date,  October  30,  1955. 

4.  Accordingly,  the  granting  of  the  prayer  of  peti¬ 
tioners  to  set  aside  the  aforesaid  order  of  the  Civil  Aero¬ 
nautics  Board  and  the  further  prayer  to  stay  the  effec¬ 
tiveness  of  said  order  pending  review  will  have  a  direct, 
adverse  and  injurious  effect  upon  TWA  and  the  public  in¬ 
terest. 

5.  Any  order  issued  by  the  Court  with  respect  to  said 
order  of  the  Civil  Aeronautics  Board  would  be  binding 
upon  TWA,  and  TWA’s  interest  in  these  proceedings  would 
not  be  adequately  protected  unless  it  is  permitted  to  inter¬ 
vene. 

WHEREFORE,  the  Movant,  Trans  World  Airlines, 
Inc.,  respectfully  moves  and  prays  that  it  be  granted 
leave  to  intervene  in  the  above-styled  proceeding  pursu¬ 
ant  to  and  in  accordance  with  Rule  38(f)  of  the  Rules  of 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  and  for  such  other  and  further  relief 
as  may  be  appropriate  in  the  premises. 

Respectfully  submitted, 

James  K.  Crimmins 
Attorney  for 

Trans  World  Airlines,  Inc., 
Movant 
25  Broadway 
New  York  4,  New  York 

Chadboume,  Parke,  Whiteside,  Wolff  &  Brophy 
25  Broadway 
New  York  4,  New  York 
Of  Counsel 
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Certificate  of  Service 

I  hereby  certify  that  the  foregoing  Motion  of  Trans 
World  Airlines,  Inc.  for  Leave  to  intervene  has  been 
•served  upon  counsel  for  all  parties  in  this  matter  by  mail¬ 
ing,  postage  prepaid,  a  copy  thereof  in  a  properly  ad¬ 
dressed  envelope  to  each  of  the  following: 

Hardy  K.  Maclay,  Esq. 

1317  F  Street,  N.W. 

Washington,  D.  C. 

Attorney  for  Petitioners 

William  C.  Burt,  Esq. 

836  Wyatt  Building 

Washington,  D.  C. 

Attorney  for  Petitioners 

Franklin  Stone,  Esq. 

General  Counsel 

Civil  Aeronautics  Board 

Washington,  D.  C. 

Dated  at  New  York,  N.  Y.,  this  25th  day  of  October, 
1955. 

James  K.  Crimmins 
Attorney  for 

Trans  World  Airlines,  Inc., 
Movant 

«  •  •  •• 

Motion  of  Northwest  Airlines,  Inc. 
for  Leave  to  Intervene 

To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit: 

Comes  now  Northwest  Airlines,  Inc.,  a  corporation 
(hereinafter  called  Northwest),  and  respectfully  moves 
this  Honorable  Court  for  an  order  permitting  it  to  inter¬ 
vene  in  this  judicial  proceeding,  pursuant  to  Rule  38(f) 
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of  the  General  Rules  of  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Circuit,  and  to  par¬ 
ticipate  in  all  respects  before  this  Court  in  the  above- 
entitled  cause.  In  support  hereof,  Northwest,  by  its  at¬ 
torneys,  alleges  that: 

1.  On  September  1,  1955  the  Civil  Aeronautics  Board 
(hereinafter  called  the  Board)  in  the  proceeding  entitled 
“New  York-Chicago  Service  Case,  Docket  No.  986,  et  al  ” 
adopted  an  order  (No.  E-9537)  ordering,  inter  alia ,  the 
issuance  of  an  amended  certificate  of  public  convenience 
and  necessity  to  Northwest  for  route  No.  3  by  adding 
Chicago,  Illinois  as  an  intermediate  point  on  segment  1 
thereof  between  Detroit,  Michigan  and  Milwaukee,  Wis¬ 
consin,  thus  permitting  Northwest  to  engage  in  air  trans¬ 
portation  between  New  York,  N.  Y./Newark,  N.  J.  and 
Chicago  and  between  Detroit  and  Chicago.  The  amended 
certificate  also  eliminated  the  restriction  which  prohibits 
Northwest  from  providing  turnaround  service  between 
New  York/Newark  and  Detroit,  but  imposed  a  restriction 
on  Northwest’s  new  service  through  Chicago  which  re¬ 
quires  that  such  flights  must  originate  and  terminate  at 
Minneapolis/St.  Paul,  Minnesota,  or  a  point  west  thereof 
and  terminate  or  originate  at  New  York/Newark.  This 
authorization  to  Northwest  is  to  become  effective  on  Oc¬ 
tober  31,  1955. 

2.  On  October  19,  1955,  the  petitioners  filed  with  this 
Court  a  petition  for  review  of  the  aforesaid  order,  No. 
E-9537,  issued  by  the  Civil  Aeronautics  Board,  and  have 
requested  in  said  petition  that  this  Court  upon  review 
set  aside  said  order.  On  the  same  date  the  petitioners 
petitioned  this  Court  to  stay  said  order  of  the  Board 
pending  judicial  review  insofar  as,  inter  alia,  it  would 
permit  Northwest  to  provide  nonstop  service  between 
Chicago  on  the  one  hand  and  Detroit  and  New’  York  on 
the  other. 
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3.  The  interest  of  the  movant,  Northwest,  in  the  above- 
entitled  cause  is  that  the  petition  for  review  specifically 
requests  this  Court  to  set  aside  the  order  of  the  Civil 
Aeronautics  Board,  pursuant  to  which  order  the  afore¬ 
said  amended  certificate  of  public  convenience  and  neces¬ 
sity  was  awarded  to  Northwest,  and  the  petition  for  stay, 
if  granted,  would  preclude  Northwest  from  conducting 
certain  services  pursuant  to  the  Board’s  authorization. 
As  shown  in  Northwest’s  objections  to  the  stay,  which 
are  being  filed  with  this  Court  simultaneously  herewith 
(together  with  a  motion  for  leave  to  file  the  same,  pend¬ 
ing  action  on  this  motion  for  intervention),  Northwest 
would  be  irreparably  injured  if  the  Court  should  grant  a 
stay  and  thus  preclude  Northwest  from  going  forward 
with  the  operation  authorized  by  the  Civil  Aeronautics 
Board.  The  aforesaid  objections  to  the  stay,  being  filed 
simultaneously  herewith  by  Northwest,  are  hereby  incor¬ 
porated  by  reference  into  this  motion  for  intervention. 

4.  Under  the  circumstances  outlined  herein,  Northwest 
has  a  vital  interest  in  this  appeal  by  the  petitioner,  the 
representation  of  Northwest’s  interest  by  existing  parties 
is  inadequate,  and  Northwest  will  be  bound  by  any  judg¬ 
ment  in  this  action.  Northwest  further  alleges  that  its 
defense  to  the  petitioners’  appeal  and  the  defense  of  the 
respondent  involve  questions  in  common,  and,  in  any 
event,  the  validity  of  the  certificate  of  public  convenience 
and  necessity  awarded  to  Northwest  is  raised  in  this 
appeal. 

WHEREFORE,  for  the  reasons  hereinbefore  set  forth, 
Northwest  respectfully  moves  that  this  Honorable  Court 
issue  an  order  permitting  it  to  intervene  in  this  judicial 
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proceeding  and  to  participate  in  all  phases  of  this  pro¬ 
ceeding  before  this  Conrt. 

Respectfully  submitted, 

/s/  C.  Edward  Leasure 
C.  Edward  Leasure 
/s/  Herman  F.  Scheurer,  Jr. 
Herman  F.  Scheurer,  Jr. 
Leasure,  Scheurer  &  Carter 
Attorneys  for 
Northwest  Airlines,  Inc. 

October  25,  1955 


Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the  foregoing  motion 
has  been  served  by  hand  this  25th  day  of  October,  1955, 
upon  the  following: 

1.  Franklin  Stone,  General  Counsel 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

2.  William  C.  Burt,  Esquire 
Attorney  for  Petitioners 
836  Wyatt  Building 
Washington,  D.  C. 

/s/  Herman  F.  Scheurer,  Jr. 
Herman  F.  Scheurer,  Jr. 

Attorney  for 
Northwest  Airlines,  Inc. 

Washington,  D.  C. 

October  25,  1955 
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Motion  for  Leave  to  Intervene 

United  Air  Lines,  Inc.  moves  this  Court,  pursuant  to 
Rule  38(f)  of  the  General  Rules  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit,  for  leave 
to  intervene  in  the  above  entitled  proceeding  and  in  sup¬ 
port  of  this  motion  alleges  as  follows : 

1.  United  Air  Lines,  Inc.  (hereinafter  referred  to  as 
“United”),  is  a  corporation  organized  under  the  laws  of 
the  State  of  Delaware  and  has  its  principal  office  at  5959 
South  Cicero  Avenue,  Chicago  38,  Illinois.  United  holds 
certificates  of  public  convenience  and  necessity,  issued  by 
the  Civil  Aeronautics  Board  (hereinfater  referred  to  as 
the  “Board”),  authorizing  it  to  engage  in  air  transporta¬ 
tion  with  respect  to  persons,  property  and  mail;  over 
Routes  No.  1,  17,  57  and  118. 

2.  United’s  Route  No.  1  extends  between  various  cities, 
including  the  intermediate  points  of  Denver,  Omaha,  Des 
Moines,  Chicago,  Ft.  Wayne,  Toledo,  Detroit,  Cleveland, 
Akron,  Youngstown,  Allentown-Bethlehem-Easton,  Phila¬ 
delphia  and  the  co-terminal  points  of  New  York  and 
Newark. 

Prior  to  the  Board’s  decision  in  the  New  Y ork-Chicago 
Service  Case — the  proceeding  giving  rise  to  the  petition 
for  review  filed  in  this  Court  by  North  American  Airlines, 
Inc.  and  others  (hereinafter  collectively  referred  to  as 
“North  American,  et  al.”) — United’s  authorizations  to 
serve  Detroit  and  Ft.  Wayne  were  subject  to  certain 
restrictions.  Thus,  while  United  was  authorized  to  pro¬ 
vide  service  between  Detroit  and  points  above  named, 
including  Philadelphia,  the  restriction  with  respect  to 
Detroit  required  that  all  of  United’s  service  to  and  from 
that  city  be  provided  on  flights  originating  and  terminat¬ 
ing  at  New  York,  on  the  one  hand,  and  Denver  or  a  point 
west,  on  the  other.  The  restriction  in  relation  to  Ft. 
Wayne  precluded  service  to  that  point  on  flights  serving 
Detroit  or  Toledo. 
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3.  United  was,  and  is,  a  party  to  the  New  Y  ork-Chicago 
Service  Case  before  the  Board.  Among  other  things, 
United’s  applications  (C.A.B.  Dockets  Nos.  5466  &  5747) 
for  the  removal  of  the  above  described  restrictions  on  its 
service  at  Detroit  and  Ft.  Wayne  'were  consolidated  into, 
heard  and  passed  upon  in  that  case  (C.A.B.  Order  E-7356). 

Moreover,  North  American  ot  ah,  by  their  petition  for 
review,  request  review  by  this  Court  and  various  awards 
made  by  the  Board  in  its  Opinion  and  Order  E-9537  in  the 
New  York-Chicago  Service  Case,  including  the  portions 
thereof  amending  United’s  certificate  of  public  convenience 
and  necessity  for  Route  No.  1  in  the  following  respects: 

(a)  modifying  United’s  Detroit  restriction  to  the  ex¬ 
tent  of  enabling  United,  in  the  exercise  of  its  previously 
existing  authority  to  serve  Detroit-Philadelphia  traffic,  to 
operate  turn-around  flights  between  those  two  cities 
(United’s  Detroit  restriction  in  all  other  respects  being 
retained  in  effect),  and 

(b)  eliminating  the  above  described  restriction  on 
United’s  service  to  and  from  Ft.  Wayne. 

Despite  the  fact  that  North  American  et  al.  at  no  time 
proposed  the  operation  of  Detroit-Philadelphia  turn¬ 
around  operations  and  nowhere  in  their  application  re¬ 
quested  authority  to  serve  Ft.  Wayne,  the  foregoing 
amendments  to  United’s  certificate  of  public  convenience 
and  necessity  have  been  placed  in  issue  before  this  Court 
by  their  petition  for  review*. 

United,  therefore,  is  a  party  directly  concerned  in  this 
proceeding.  It  w*ould  be  directly  and  adversely  affected  by 
any  order  of  this  Court  modifying  or  rescinding  the  Board’s 
action  in  amending  United’s  certificate  of  public  conven¬ 
ience  and  necessity  in  the  foregoing  respects. 

4.  United,  as  a  party  below,  will  be  bound  by  any  orders 
issued  by  the  Court  herein,  and  its  interests  will  not  be 
adequately  protected  unless  it  is  permitted  to  intervene 
in  this  proceeding. 
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Wherefore,  movant,  United  Air  Lines,  Ina  respectfully 
prays  that  it  be  granted  leave  to  intervene  in  the  above 
captioned  proceeding  and  for  such  other  and  further  relief 
as  may  be  appropriate  in  the  premises. 

Respectfully  submitted, 

James  Francis  Reilly 
1625  K  Street,  N.W. 
Washington, D.  C. 

John  T.  Lorch 
Floyd  M.  Rett 
231  South  LaSalle  Street 
Chicago  4,  Illinois 
Attorneys  for 
United  Air  Lines,  Inc. 

Mayer,  Friedlich,  Spiess, 

Tierney,  Brown  &  Platt 
231  South  LaSalle  Street 
Chicago  4,  Illinois 
Of  Counsel 

I 

Certificate  of  Service 

I  hereby  certify  that  the  foregoing  Motion  for  Leave 
to  Intervene  has  been  served  upon  counsel  for  all  par¬ 
ties  to  the  above  entitled  proceeding  by  mailing  copies 
thereof,  postage  prepaid,  in  a  properly  addressed  en¬ 
velope,  to  each  of  the  following: 

Hardy  K.  Maclay 
1317  F  Street,  N.  W.  , 
Washington,  D.  C. 

Attorney  for  Petitioners 


542 


Franklin  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Commerce  Building 
Washington  25,  D.  C. 
Attorney  for  .Respondent 

/s/  James  Francis  Reilly 
James  Francis  Reilly 
Attorney  for 
United  Air  Lines,  Inc. 

Dated  October  28,  1955 


Order 

On  consideration  of  the  matters  transpiring  at  the  pre- 
hearing  conference  held  herein  on  December  16,  1955  pur¬ 
suant  to  Rul  38 (k)  of  the  Rules  of  Court,  and  of  the  an¬ 
nexed  prehearing  conference  stipulation  between  the  par¬ 
ties  which  defines  the  issues,  provides  for  the  content  of  the 
joint  appendix  to  briefs,  provides  for  the  use  to  be  made 
of  unprinted  portions  of  the  transcript  of  record,  and  fixes 
dates  for  the  filing  of  briefs  and  the  joint  appendix  to 
briefs,  it  is 

ORDERED  that  the  aforesaid  prehearing  conference 
stipulation  be,  and  it  hereby  is,  approved,  that  such  stipu¬ 
lation  shall  control  the  subsequent  course  of  this  case  un¬ 
less  hereafter  modified  by  the  Court,  and  that  the  Clerk 
be,  and  he  hereby  is,  directed  to  file  said  stipulation. 

Per  Curiam 


Dated:  December  16,  1955 

Prehearing  Conference  Stipulation 

Pursuant  to  Rule  38  (k)  of  the  Rules  of  this  Court,  the 
parties,  subject  to  the  approval  of  the  Court,  hereby  stipu¬ 
late  and  agree  as  follows  with  respect  to  the  issues  and  the 
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procedure  and  dates  for  the  filing  of  the  briefs  and  joint 
appendix  to  briefs  herein; 

I  j 

Issues 

Subject  to  the  right  of  any  party  to  abandon  any  of  the 
issues  hereinafter  stated  or  to  take  the  position  that  any 
matter  hereinafter  set  forth  is  unnecessary  or  irrelevant 
to  the  Board’s  determination  or  that  it  is  not  properly  in 
issue  before  the  Court,  the  issues  are  agreed  to  be  limited 
to  the  following: 

1.  Did  the  Board  make  adequate  and  non-discrimina- 
tory  findings  under  the  statutory  criteria  and  was  there 
substantial  evidence  to  support: 

(a)  The  determination  by  the  Board  that  the  public 
convenience  and  necessity  required  the  grant  of  certificate 
awards  to  Capital,  Northwest,  United,  TWA  and  Eastern 
in  preference  to  North  American? 

(b)  The  determination  by  the  Board  that  the  public 
convenience  and  necessity  did  not  require  a  grant  of  cer¬ 
tificate  authority  to  North  American  in  addition  to  the 
certificate  authority  awarded  other  carriers? 

(c)  The  finding  by  the  Board  that  North  American  is 
not  fit,  willing  and  able  to  perform  the  air  transportation 
for  which  it  sought  certificate  authorization?  (It  is  under¬ 
stood  that  with  respect  to  the  question  of  violations  of  the 
Act  and  Board  regulations  before  this  Court  in  North 
American  Airlines  v.  Civil  Aeronautics  Board ,  Case  No. 
12,858,  the  parties  will  rely  primarily  upon  the  briefs  sub¬ 
mitted  in  that  case.) 

(d)  The  finding  by  the  Board  that  Northwest,  TWA, 
United,  Capital  and  Eastern  are  respectively  fit,  willing 
and  able  to  perform  the  air  transportation  authorized? 
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2.  Did  the  Board  fail  to  rule  upon  the  Exception  filed  by 
North  American  to  the  Examiner’s  Initial  Decision  in 
accordance  with  Section  S(b)  of  the  Administrative  Pro¬ 
cedure  Act? 

3.  Did  the  Board  commit  prejudicial  error  in  denying, 
by  Order  No.  E-8916,  North  American’s  request  that  it 
order  the  Examiner  to  decide  the  New  York-Chicago  Serv¬ 
ice  Case  ahead  of  the  Twentieth  Century  Airlines  Compli¬ 
ance  Proceeding,  Docket  No.  6000? 

II 

Procedure  with  Respect  to  Filing  of  Briefs  and 
Joint  Appendix  to  Briefs 

For  the  purpose  of  eliminating  needless  printing  and  of 
facilitating  the  work  of  the  Court,  the  parties  agree  that 
their  briefs  and  the  joint  appendix  to  briefs  will  be  served 
and  filed  in  accordance  with  the  procedures  hereinafter  set 
forth: 

All  briefs  will  first  be  served  and  filed  in  typewritten 
form  with  references  to  the  pages  of  the  certified  record 
(“Tr.”).  At  the  time  each  party  serves  its  typewritten 
brief  it  will  also  serve  its  designation  of  the  portions  of 
the  certified  record  to  be  printed  in  the  joint  appendix. 
As  soon  as  all  briefs  have  been  served  and  filed  in  type¬ 
written  form,  and  all  designations  made,  the  joint  appendix 
will  be  printed.  Thereafter  all  briefs  will  be  printed,  with 
references  to  the  joint  appendix  replacing  those  to  the 
certified  record. 

Petitioner  will  serve  its  typewritten  brief,  together  with 
its  designation  of  those  portions  of  the  certified  record 
which  it  wishes  to  have  printed  in  the  joint  appendix,  upon 
respondent  and  all  intervenors  on  or  before  January  31, 
1956.  Respondent  and  intervenors  will  serve  their  type¬ 
written  briefs  and  designations  on  petitioner  on  or  before 
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March  3,  1956.  Petitioner  will  serve  its  reply  brief,  if  any, 
and  supplemental  designation,  if  any,  upon  respondent  and 
intervenors  on  or  before  March  IS,  1956. 

Thereafter  petitioner  shall  immediately  cause  to  be 
printed  and  filed  the  joint  appendix  to  briefs  and  peti¬ 
tioners’  opening  brief.  Such  joint  appendix  shall  contain 
the  materials  required  to  be  printed  by  the  Rules  of  this 
Court,  except  the  Petition  for  Review ;  the  materials  desig¬ 
nated  by  the  parties  as  heretofore  provided;  and  this 
stipulation  and  the  order  of  the  Court  approving  the 
stipulation.  Thereafter  respondent’s  and  intervenors’ 
briefs  and  petitioner’s  reply  brief,  if  any,  shall  be  printed 
and  served  and  filed  with  the  Court  not  later  than  April 
16,  1956. 

It  is  further  agreed  and  stipulated  that  any  party  and 
the  Court,  in  the  briefs  as  well  as  at  the  hearing  in  the 
case,  may’  refer  to  any  portion  of  the  original  transcript 
of  record  herein  which  has  not  been  printed  to  the  same 
extent  and  effect  as  if  such  portions  of  the  transcript  had 
been  printed,  it  being  understood  that  any  portions  of  the 
record  thus  referred  to  will  be  printed  in  a  supplemental 
joint  appendix  if  the  Court  directs  the  same  to  be  printed. 

It  is  further  agreed  and  stipulated  that  American’s  ex¬ 
hibits  AA-300  to  325,  inclusive  (Tr.  pp.  5866-5941),  which 
were  not  admitted  in  evidence  but  were  inadvertently 
transmitted  to  the  Court  with  the  record  upon  which 
Order  E-9639  was  based,  may  be  physically  removed  from 
Volume  IX  of  the  transcript  of  record  and,  if  not  removed, 
shall  not  be  printed  or  otherwise  relied  upon  by  the  parties 
herein. 


William  C.  Burt 
Attorney  for  Petitioners 
Franklin  W.  Stone 
Attorney  for  Respondent 
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C.  Edward  Leasure 
Attorney  for  Northwest 
Airlines,  Inc. 

Robert  B.  Hankins 
Attorney  for  Capital 
Airlines,  Inc. 

William  Caverly 
Attornev  for  Trans  World 
Airlines,  Inc. 

James  Francis  Reilly 
Attorney  for  United  Air 
Lines,  Inc. 

Intervenors 
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For  the  District  of  Columbia  Circuit 


Case  No.  12.942 


North  American  Air  Lines,  Inc.,  et  al..  Petitioner s, 

v. 


Civil  Aeronautics  Board,  Respondent. 


ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD 


Hardy  K.  M a clay 
1317  F  Street,  X.  W. 
Washington  4,  I).  C. 

William  C.  .Burt 
830  Wyatt  Building 
Washington  5,  I).  C. 
Attorneys  for  Petitioners 

January  31.  195G 


Wilson  Er<ts  Pointing  Co  •  RE  7  &OG2  •  Washington  1.  D  C. 


QUESTIONS  PRESENTED 


Did  the  Civil  Aeronautics  Board  make  adequate  sub¬ 
sidiary  findings  to  support  its  preference  for  other 
applicants  as  compared  to  Petitioners? 

Was  any  finding  by  the  Examiner  that  other  appli¬ 
cants  should  be  preferred  because  of  small  town  serv¬ 
ice  supported  by  substantial  evidence? 

Did  the  Board  make  adequate  findings  as  to  the  ex¬ 
tent  of  new  authorization  required  by  the  public 
convenience  and  necessity? 

Did  the  Board  err  in  finding  that  Petitioners  vio¬ 
lated  the  Act? 

Is  the  Board’s  determination  that  Petitioners  are  un¬ 
fit  erroneous  because  it  is  not  based  upon  proper  find¬ 
ings,  is  arbitrary,  and  is  not  supported  by  substantial 
evidence  ? 
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States  dmrrt  of  Appeals 

For  the  District  of  Columbia  Circuit 


Case  No.  12,942 


North  American  Air  Lines,  Inc.,  et  al.,  Petitioners , 

v. 

Civil  Aeronautics  Board,  Respondent. 


ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD 


BRIEF  FOR  PETITIONERS 

JURISDICTIONAL  STATEMENT 

i 

Petitioners  are  before  this  Honorable  Court  upon  a 
petition  for  review  in  which  Petitioners  urge  this  Court 
to  set  aside  an  order  of  the  Civil  Aeronautics  Board. 
This  Honorable  Court  has  jurisdiction  pursuant  to  Sec¬ 
tion  1006  of  the  Civil  Aeronautics  Act  of  1938,  as  amended 
(hereinafter  referred  to  as  “the  Act”),  52  Stat.  1024,  49 
U.S.C.  3646;  and  Section  10  of  the  Administrative  Pro¬ 
cedure  Act,  June  11,  1946,  c.  324,  60  Stat.  243,  U.S.C. 
title  5,  §  1009. 

STATEMENT  OF  THE  CASE 

Petitioners,  North  American  Airlines,  Inc.,  Trans  Amer¬ 
ican  Airways,  Inc.,  and  Trans  National  Airlines,  Inc., 
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are  irregular  air  carriers  holding  operating  licenses  (Let¬ 
ters  of  Registration)  issued  pursuant  to  the  provisions 
of  Part  292.1  of  Respondent’s  Economic  Regulations 
adopted  May  5,  1947.1  North  American  Aircoach  System, 
Inc.,  a  corporation,  is  general  sales  agent  for  the  afore¬ 
mentioned  carriers.  The  partnerships,  Republic  Aircoach 
System,  Twentieth  Century  Aircraft  Company,  and  Cali¬ 
fornia  Aircraft  Company,  own  and  lease  aircraft  to  Peti¬ 
tioner  carriers  and  perform  accounting,  bookkeeping  and 
fiscal  services  for  Petitioner  companies  (App.  38-42).  Pe¬ 
titioner  carriers  engage  in  the  business  of  transporting 
passengers  in  aircoach  service,  principally  transconti¬ 
nental^,  New  York  to  Los  Angeles  and  New  York  to  San 
Francisco  via  Chicago,  Illinois,  and  via  Washington,  D.  C., 
and  Dallas,  Texas,  and  between  New  York  and  Miami, 
Florida  (App.  42,  48). 

Petitioners  were  joint  applicants  (App.  2-7)  before  the 
Board  in  the  New  York-Cliicago  Service  Case ,  which  was 
a  consolidated  proceeding  considering  the  need  for  addi¬ 
tional  trunkline  air  service  at  the  major  cities  between 
New  York  and  Chicago.2  Petitioners  had  applied  for  all 
or  part  of  a  route  between  New  York  and  Chicago  via 
Detroit,  Cleveland,  Pittsburgh  and  Philadelphia.  A  pub¬ 
lic  hearing  was  held  before  a  Board  Examiner  who  there¬ 
after  issued  his  Initial  Decision. 

The  Initial  Decision  of  the  Examiner  granted  in  part 
applications  for  additional  service  by  Capital,  Eastern, 


1  Economic  Regulations  applicable  to  irregular  carriers  designated 
at  Part  292.1  in  1947  were  recodified  as  Part  291  on  July  1,  1949, 
14  C.F.R.  291.1  et  seq. 

2  In  addition  to  the  application  of  Petitioners,  it  included  appli¬ 
cations  of  Capital  Airlines,  Inc.  (Capital),  Trans  World  Airlines, 
Inc.  (TWA),  Northwest  Airlines,  Inc.  (Northwest),  United  Air 
Lines,  Inc.  (United),  American  Airlines,  Inc.  (American),  Eastern 
Air  Lines,  Inc.  (Eastern),  Braniff  Airways,  Inc.  (Braniff),  Colonial 
Airlines,  Inc.  (Colonial),  and  National  Airlines,  Inc.  (National) 
(Tr.  10563-6).  (App.  109-112) 
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United  and  Northwest  (App.  313-315),  but  recommended 
that  Petitioners’  applications  be  denied  (App.  310-311). 
Exceptions  were  taken  by  Petitioners  and  the  other  ap¬ 
plicants  to  the  Initial  Decision  and  argument  was  held 
before  the  Board. 

On  September  1,  1955,  the  Respondent  issued  its  Opin¬ 
ion  and  Order  in  the  New  York-Cliicago  Service  Case 
(Order  No.  E-9537)  (App.  413-455).  mile  the  Board 
stated  that  it  was  in  substantial  agreement  with  the  Ex¬ 
aminer,  it  did  make  certain  modifications,  liberalizing  the 
awards  of  the  Examiner  and  granting  in  part  the  appli¬ 
cation  of  TWA.  It  denied  Petitioners’  application  on 
the  ground  that  if  it  granted  Petitioners’  application  it 
would  have  to  forego  the  public  benefits  flowing  from 
improvements  in  the  existing  route  patterns  of  Capital, 
Northwest  and  TWA  and  it  could  find  no  sound  reason 
for  doing  so.  In  addition,  the  Board  stated  that  it 
“would  deny”  Petitioners’  application  on  the  ground  that 
Petitioners  had  violated  the  Act  and  'were  not  fit,  willing 
and  able,  within  the  meaning  of  Section  401(d)  of  the 
Civil  Aeronautics  Act  of  1938  (June  23,  1938,  ch.  601, 
52  Stat.  977,  U.S.C.,  Title  49,  §  481(d).  (App.  446-448) 

Member  Adams  dissented  from  the  denial  of  the  ap¬ 
plications  of  North  American  and  National.  He  stated 
that  since  coach  service  was  inadequately  developed  in 
this  area,  decision  on  these  two  applications  should  be 
deferred  for  a  year  to  see  if  the  granting  of  the  other 
applications  would  sufficiently  stimulate  coach  develop¬ 
ment  (App.  455-458). 

The  significant  route  awards  as  modified  by  Supple¬ 
mental  Opinions  and  orders 3  which  were  competitive 


3  On  October  27,  1955,  Respondent  issued  a  Supplemental  Opinion 
and  Order  (Order  No.  E-9692)  and  ordered  certain  modifications  in 
the  authority  granted  to  Northwest,  Capital  and  TWA  (App.  490). 
On  November  14,  1955,  Respondent  issued  a  Supplemental  Opinion 
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with  the  applications  of  Petitioners  are  as  follows:4 

1.  Capital  was  authorized  to  provide  nonstop  service 
between  New  York  and  Detroit,  and  New  York  and  Chi¬ 
cago.  It  was  also  authorized  to  serve  Philadelphia.  This 
enables  Capital  to  offer  service  between  Philadelphia  and 
points  such  as  Cleveland,  Detroit  and  Chicago. 

2.  TWA  was  authorized  to  serve  Detroit  as  an  inter¬ 
mediate  point  between  New  York  and  Chicago.  This  au¬ 
thorized  new  service  by  TWA  between  Detroit  and  New 
York. 

3.  Northwest  was  authorized  to  provide  nonstop  serv¬ 
ice  between  New  York  and  Chicago,  and  to  service  Chi- 
cago-Detroit. 

4.  Eastern  was  authorized  to  carry  local  traffic  be¬ 
tween  Pittsburgh,  Cleveland  and  Detroit. 

5.  United  was  authorized  to  serve  Pittsburgh.  This 
authorized  United  to  render  service  between  points  such 
as  Pittsburgh  and  New  York,  Philadelphia,  Cleveland, 
Detroit  and  Chicago. 

STATUTES  AND  REGULATIONS  INVOLVED 

(For  the  convenience  of  the  Court,  the  statutes  and 
regulations  involved  are  set  forth  in  Appendix  A  imme¬ 
diately  following  the  text  of  the  brief.) 


and  Order  on  Deferred  Applications  (Order  No.  E-9737)  which 
amended  United’s  certificate  to  authorize  it  to  serve  Pittsburgh  on 
Route  No.  1  subject  to  a  long  haul  restriction  (App.  516-524).  On 
January  11,  1956,  the  Court  granted  Petitioners’  motion  to  amend 
its  Petition  for  Judicial  Review  to  include  this  order. 

4  The  awards  in  some  cases  are  subject  to  certain  restrictions 
which  are  set  forth  in  detail  in  the  Board’s  opinion  (App.  449-455). 
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STATEMENT  OF  POINTS  ON  WHICH 
PETITIONERS  RELY 

1.  The  Board  did  not  make  adequate  subsidiary  find¬ 
ings  to  support  its  preference  for  other  applicants  as  com¬ 
pared  to  Petitioners. 

2.  Any  finding  by  the  Examiner  that  other  applicants 
should  be  preferred  because  of  small  town  service  is  not 
supported  by  substantial  evidence. 

3.  The  Board  did  not  make  adequate  findings  as  to  the 
extent  of  any  authorizations  required  by  the  public  con¬ 
venience  and  necessity. 

4.  Since  the  Board  erred  in  finding  that  Petitioners  vio¬ 
lated  the  Act,  it  erred  in  finding  Petitioners  unfit  for 
certificated  operations. 

5.  The  Board’s  determination  that  Petitioners  are  unfit 
is  not  based  on  valid  findings,  is  arbitrary,  and  is  not 
supported  by  substantial  evidence. 

SUMMARY  OF  ARGUMENT 

The  basic  error  of  the  Board  is  that  it  did  not  con¬ 
sider  Petitioners’  case.  This  is  revealed  by  the  lack  of 
basic  findings  dealing  with  the  major  contentions  advanced 
by  Petitioners.  Petitioners  had  urged  a  number  of  rea¬ 
sons  why  their  application  should  be  preferred.  They  had 
presented  a  comprehensive  economic  and  legal  analysis 
showing  that  air  transportation  had  reached  a  stage  vdiere 
the  statutory  objectives  could  best  be  realized  by  certifi¬ 
cating  a  new  domestic  trunkline  passenger  carrier  rather 
than  extending  grandfather  carriers.  They  urged  that 
they  should  be  preferred  because  their  competition  would 
better  develop  coach  service.  Petitioners  had  originated 
air  coach  service  and  had  led  the  industry  in  fare  reduc¬ 
tion  and  coach  development.  They  urged  preference  be- 
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cause  of  a  management  record  of  aggressive  pioneering 
in  safety  improvements  and  passenger  handling.  On  the 
other  hand,  they  pointed  out  that  route  awards  to  the 
Big  Four  carriers  would  dangerously  increase  their  in¬ 
dustry  domination,  that  the  advantages  of  building  up 
smaller  carriers  was  offset  by  the  better  job  that  Peti¬ 
tioners  would  do. 

The  Board’s  opinion  contains  no  discussion  at  all  as 
to  why  the  applications  of  United  and  Eastern  should  be 
preferred  to  Petitioners.  It  preferred  the  applications 
of  Capital,  Northwest  and  TWA  because  this  will  “make 
possible  substantial  corrections  in  the  route  deficiencies” 
of  these  carriers  and  this  would  improve  the  competitive 
service  between  the  large  cities  in  the  area.  While  the 
Board  stated  that  it  agreed  with  the  reasons  of  the  Ex¬ 
aminer,  the  Examiner  proceeded  on  a  different  and  con¬ 
flicting  theory.  While  the  basis  of  his  preference  is  con¬ 
fusing,  he  apparently  preferred  Capital  and  Northwest 
because  granting  their  applications  for  these  rich  routes 
would  enable  them  to  earn  profits  which  would  improve 
service  at  their  smaller  cities  or  would  prevent  deteriora¬ 
tion  of  small  town  service. 

The  findings  of  both  the  Board  and  the  Examiner  are 
inadequate  to  support  a  preference  for  other  applicants. 
Both  ignored  the  rule  of  Johnston  Broadcasting  Co.  v. 
Federal  Communications  Commission ,  85  App.  D.C.  40,  42, 
175  F.  (2d)  351,  357  that  “Findings  must  be  made  in 
respect  to  every  (substantial)  difference  between  the  ap¬ 
plicants”  and  that  the  agency  “must  take  into  account 
all  the  characteristics  winch  indicate  differences  and  reach 
an  overall  relative  determination  upon  an  evaluation  of 
all  factors.”  The  major  contentions  advanced  by  Peti¬ 
tioners  as  a  basis  for  preference  are  not  only  unevaluated. 
They  aren’t  even  discussed.  No  reasons  are  given  for 
rejecting  them.  They  are  simply  ignored. 
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In  addition  nowhere  is  there  a  comparative  analysis  of 
Petitioners’  application  as  compared  to  other  carriers  in 
relation  to  the  statutory  standards  of  Sections  2  and  401 
of  the  Act.  Nowhere  does  the  Board  explain  why  “cor¬ 
rections  in  route  deficiencies”  will  better  realize  the  stat¬ 
utory  objectives  than  the  granting  of  Petitioners’  appli¬ 
cation.  Nowhere  does  the  Examiner  explain  why  the 
improvement  of  small  town  service  will  better  meet  the 
statutory  standards.  Yet  these  were  essential  findings. 
Easton  Publishing  Co.  v.  Federal  Communications  Com¬ 
mission,  85  App.  D.C.  33,  175  F.  2d  344. 

In  any  event,  any  finding  by  the  Examiner  that  other 
applicants  should  be  preferred  because  they  would  im¬ 
prove  small  town  service  is  not  supported  by  substantial 
evidence.  All  applicants  in  the  case  were  seeking  new  au¬ 
thority  only  at  big  cities.  No  applicant  claimed  or  pre¬ 
sented  any  evidence  showing  that  the  profits  from  these 
routes  at  issue  here  would  be  used  to  improve  small  town 
service.  Petitioners  presented  the  only  evidence  on  the 
question  of  the  impact  on  small  town  service  of  certifi¬ 
cation  of  a  new  carrier  between  the  large  cities  in  the 
New  York-Chicago  area.  The  evidence  showed  that  in 
terms  of  service,  traffic  and  cost,  small  town  service  was 
no  longer  a  significant  factor  in  trunkline  transportation. 
It  had,  in  fact,  been  increasingly  turned  over  to  local 
service  carriers. 

The  Board’s  findings  on  the  amount  of  new  service 
required  by  the  statutory  standards  are  also  inadequate. 
Under  the  Civil  Aeronautics  Act,  the  number  of  new  au¬ 
thorizations  is  determined  by  how  much  service  will  best 
meet  the  standards  of  public  convenience  and  necessity. 
The  Board  has  consistently  certificated  more  than  one 
applicant  if  the  market  is  sufficiently  large. 

The  Board  did  not  find  that  additional  authorizations 
were  required  because  of  inadequate  service.  The  basis 
of  its  awards  was  that  additional  competition  will  best 
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further  the  statutory  objectives.  The  significant  question 
was  how  much  additional  competition  will  best  assure  the 
development  of  air  transportation  in  view  of  the  traffic 
density  and  growth  of  the  routes  in  issue. 

Petitioners  had  presented  testimony  by  economic  wit¬ 
nesses  as  to  the  growth  and  density  of  the  markets  at 
issue.  While  the  evidence  of  traffic  density  and  growth 
is  recognized  by  the  Board,  there  is  no  determination  of 
the  number  of  carriers  which  should  be  authorized  under 
the  standards  of  the  Act. 

In  a  discussion  of  Petitioners’  application,  the  Board 
merely  stated  that  should  it  grant  a  new  route  to  Peti¬ 
tioners,  it  “would  find  it  necessary  to  forego  the  public 
benefits  flowing  from  the  improvements  in  the  existing 
carriers’  route  pattern.”  No  reason  is  given  for  the 
conclusion.  There  is  not  one  word  that  explains  why  the 
Board  could  not  grant  Petitioners’  application  and  also 
correct  route  deficiencies  of  other  carriers.  The  Board 
merely  states  that  it  could  make  no  additional  authori¬ 
zations.  It  does  not  analyze  the  evidence.  It  does  not 
make  the  definite  and  specific  findings  as  to  why  it  came 
to  this  conclusion  which  are  required  by  law.  United 
States  v.  Carolina  Freight  Carriers  Corp .,  315  U.S.  475 
(1951);  Saginaiv  Broadcasting  Co.  v.  Federal  Communi¬ 
cations  Commission,  68  App.  D.C.  282,  96  F.  2d  554. 

Petitioners  also  urge  that  the  Board  is  required  to 
specifically  analyze  the  air  transportation  market  and 
needs  on  the  routes  at  issue,  determine  the  additional 
service  and  the  additional  number  of  carriers  required  by 
the  public  convenience  and  necessity  over  these  routes, 
and  state  specifically  and  clearly  the  reasons  why  they* 
have  arrived  at  their  conclusions  in  terms  of  the  stat¬ 
utory  standards.  This  calculation  is  not  an  evidentiary 
detail  but  a  finding  basic  to  the  exercise  of  the  Board’s 
discretion.  It  is  exactly  the  kind  of  fundamental  calcu¬ 
lation  that  has  been  consistently  required  by  the  courts. 
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Florida,  et  al.  v.  United  States,  et  al.,  282  U.S.  194  (1931) ; 
Mississippi  River  Fuel  Corp.  v.  Federal  Power  Commis¬ 
sion,  82  App.  D.C.  208,  163  F.  2d  433. 

The  Board  also  denied  Petitioners’  application  because 
it  found  them  unfit.  This  finding,  in  large  part,  is  based 
on  the  determination  of  the  Board  in  its  Twentieth  Cen¬ 
tury  Compliance  Case,  Order  No.  E-9360,  July  1,  1955, 
that  Petitioners  had  violated  the  Act.  The  validity  of 
this  order  is  before  the  Court  in  North  American  Airlines, 
Inc.,  et  al.  v.  Civil  Aeronautics  Board,  C.A.  No.  12858. 
Petitioners  rely  on  their  brief  in  that  proceeding  on  the 
question  of  violation.  If  that  Board  Order  is  not  affirmed, 
the  basis  for  the  Board  finding  in  this  case  that  Peti¬ 
tioners  are  unfit  is  destroyed. 

E\’en  if  the  Court  should  uphold  the  Board  Order  in 
the  Compliance  Case,  it  is  still  essential  that  the  order  in 
this  case  be  supported  by  valid  findings.  In  a  series  of 
cases,  the  Board  has  recognized  that  violations  are  not  a 
legal  bar  to  certification.  They  should  be  weighed  against 
the  violations  of  other  applicants  and  the  public  need  for 
service  {Hawaiian  Intraterritorial  Service  Case,  10  CAB 
62,  1949;  Transatlantic  Cargo  Cast,  Order  No.  E-9311, 
dated  June  17,  1955).  In  this  case  the  Board  made  no 
findings  evaluating  the  effect  of  the  violations  of  Peti¬ 
tioners  in  relation  to  the  need  for  service.  And  though 
five  of  the  other  applicants  had  seriously  violated  the 
Act,  these  violations  are  not  discussed  at  all.  In  fact, 
two  of  the  applicants  are  granted  route  awards.  There 
is  no  comparison  of  the  effect  of  the  violations  of  these 
applicants  on  their  fitness  as  compared  to  the  effect  of 
Petitioners’  violations.  This  lack  of  findings  is  legal  error. 

The  Board  treatment  of  the  violations  of  Petitioners 
presents  more  than  a  findings  question.  Its  treatment 
of  Petitioners’  application  was  at  such  vide  variance  with 
its  consistent  prior  practice  as  to  make  its  action  arbi- 
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traiy.  There  have  been  many  serious  violations  by  car¬ 
riers  who  continue  to  receive  additional  certificates.  In¬ 
deed,  the  Board  has  not  in  seventeen  years  found  any 
applicant  unfit  solely  because  of  violations.  Even  if  the 

Board  is  not  bound  bv  a  doctrine  of  stare  decisis  and 

•/ 

may  have  the  right  to  change  its  policy,  its  action  here 
is  arbitrary.  Cf.  Yick  Wo  v.  Hopkins ,  118  U.S.  356.  The 
Board  might  have  found  that  the  violations  were  more 
serious  or  indicated  a  greater  predisposition  to  ignore  the 
law  if  certificated.  If  it  had.  Petitioners  would  have  had 
the  opportunity  of  showing  that  such  a  finding  was  not 
supported  by  substantial  evidence.  Or  the  Board  might 
have  announced  a  new  tougher  policy  on  violations.  If  it 
had,  that  policy  would  have  been  applicable  to  other 
parties  as  well  as  Petitioners.  The  error  here  is  that  the 
Board  did  none  of  these  things.  After  years  of  ignoring 
violations  in  determining  fitness  in  certificate  cases,  it 
suddenly  considers  them  when  Petitioners’  application  is 
pending.  It  gives  no  reason  for  its  change  in  rule.  Such 
conduct  is  arbitrary  and  discriminatory.  NLRB  v.  Mall 

Tool  Co.,  119  F.  2d  700:  McKay  v.  WMenmaier,  - 

App.  D.C.  -  226  F.  2d  35  (July  21,  1955). 

The  Board’s  determination  that  Petitioners  are  unfit 
is  not  supported  by  substantial  evidence.  The  decision 
of  the  Board  must  be  judged  solely  on  the  grounds  in¬ 
voked  by  the  agency  ( Securities  Exchange  Commission 
v.  Chenery,  31S  U.S.  80  (1943)).  The  Board  expressly 
recognizes  that  “the  purpose  of  the  fitness  provision  is 
not  punitive.”  The  Board’s  only  concern  is  with  the 
“prospects  for  reliability  in  conforming  to  the  Act.”  The 
Board  does  not  deny  the  “adherence  of  the  applicants  to 
safety  requirements”  and  its  “business  reliability  .  .  . 
in  dealing  with  the  public  and  other  companies.”  The 
sole  basis  for  denial  is  that  the  Petitioners  would  not 
“resist  unlawful  activities  which  are  profitable  to  them  but 
contrary  to  law.”  (App.  446-448) 
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The  Board  draws  the  inference  that  Petitioners  are 
unfit  from  one  fact  alone — its  determination  that  Peti¬ 
tioners  have  over  a  period  of  time  flown  more  frequently 
than  permitted  by  its  regulations.  The  issue  is  whether 
this  alone  supports  a  finding  that  Petitioners  could  not 
“resist  unlawful  activity  which  would  be  profitable  to 
them  but  contrary  to  law.” 

In  determining  whether  this  conclusion  is  supported 
by  substantial  evidence,  the  whole  record  must  be  consid¬ 
ered.  Universal  Camera  Cory.  v.  NLRB,  340  U.S.  474 
(1951).  The  Board  ignores  Petitioners’  record  of  ad¬ 
herence  to  safety  regulations  and  business  reliability  in 
dealing  with  other  companies.  Its  stated  reason  is  that 
“these  items  inure  to  the  economic  benefit  of  petitioners.” 
The  Board  cannot  ignore  the  fact  that  Petitioners  have 
chosen  the  responsible  road  to  business  success.  When 
this  fact  is  considered  there  is  no  reasonable  prospect 
of  irresponsible  operations  if  certificated.  There  is 
admittedly  no  problem  of  safety  or  concern  with  passen¬ 
ger  handling  or  business  integrity.  Frequency  violations 
would  not  occur  because  a  certificate  would  authorize 
unlimited  frequency.  Any  possibility  that  Petitioners 
would  commit  some  unspecified  violation  is  sheer  specu¬ 
lation.  This  is  particularly  true  because  violations  might 
lead  to  certificate  revocation.  The  Board  has  concluded 
that  Petitioners’  adherence  to  safety  standards  and  its 
business  reliability  is  explained  by  the  fact  that  these 
items  inure  to  Petitioners’  economic  benefit.  It  cannot  ig¬ 
nore  the  fact  that  compliance  with  the  full  requirements 
of  a  certificated  operation  would  also  inure  to  their  eco¬ 
nomic  benefit.  The  Board  has  not  examined  the  whole 
record.  It  has  selected  portions  which  support  its  con¬ 
clusion.  It  has  ignored  the  hard  facts  of  safe  and  re¬ 
sponsible  operation  by  Petitioners  and  attempted  to  ex¬ 
plain  them  away  by  devious  and  illogical  rationalizations. 

Moreover,  Petitioners  urge  that  the  Board  must  weigh 
the  evidence  in  the  same  frame  of  reference  that  it  viewed 
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the  violations  of  other  carriers  in  other  cases.  The  nar¬ 
row  factual  base  and  the  strained  inferences  that  support 
the  Board  conclusion  of  unfitness  are  in  contrast  to  the 
manner  in  which  it  treats  violations  of  other  applicants. 
These  carriers  are  absolved  by  the  simple  device  of  ig¬ 
noring  their  violations.  The  Board  must  have  some  con¬ 
sistent  basis  for  judging  facts.  It  cannot  strain  to  find 
one  applicant  unfit  and  disregard  more  serious  violations 
of  other  applicants  in  the  same  case. 

ARGUMENT 

I 

Respondent  Did  Not  Make  Adequate  Subsidiary  Findings 
to  Support  Its  Preference  for  Other  Applicants  as 
Compared  to  Petitioners 

A.  The  Major  Points  Advanced  by  Petitioners  as  to 
Why  Their  Application  Should  be  Preferred. 

Petitioners  urged  five  major  reasons  why  they  should 
be  preferred. 

1.  Air  transportation  had  reached  a  stage  where  both 
statutory  standards  and  economic  principles  required  entry 
of  a  new  passenger  trunkline  carrier  (App.  340-367,  409- 
410).  This  argument  was  based  on  the  following  premises 
(a)  though  the  industry  had  grown  4,000%  since  1938,  no 
new  passenger  trunkline  carriers  had  been  admitted.  New 
all  freight  and  local  service  carriers  had  only  4%  of  the 
business,  with  96%  reserved  to  carriers  who  obtained 
“ grandfather ”  certificates  pursuant  to  Section  401(e)  of 
the  Act  (49  U.S.C.  481(e))  (App.  341-351).  (b)  Restric¬ 
tive  route  policies  appropriate  to  a  small  subsidized  in¬ 
dustry  are  not  appropriate  to  the  present  large  profitable 
industry  (App.  69-70.  71-72,  341-342,  353-360,  390-395). 
(c)  New  entry  is  most  consistent  with  the  statutory  ob- 
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jectives  set  forth  in  Section  2  of  the  Act  (49  TJ.S.Ci  402). 
The  legislative  history  indicated  a  clear  Congressional 
intent  that  the  door  should  be  open  to  new  carriers  (App. 
350-352).  The  Board  has  recognized  that  the  Act  is 
unique  among  regulatory  statutes  in  its  emphasis  on 
competition  (App.  69-70,  353-358).  (d)  Competition  among 
“grandfather”  carriers  alone  will  not  fully  meet  com¬ 
petitive  objectives  of  the  Act.  The  airline  recession  of 
1947-1949  and  the  failure  of  “grandfather”  carriers  to 
develop  coach  service  demonstrated  the  industry  stagna¬ 
tion  which  inevitably  follows  from  excluding  new  carriers 
(App.  65-68,  367-369,  400-401).  (e)  The  right  of  new 

business  to  develop  new  markets  and  try  new  methods 
has  been  characteristic  of  American  business  develop¬ 
ment  (App.  68-69).  As  a  matter  of  economics  this  places 
a  heavy  burden  of  proof  on  those  who  would  deny  new 
entry,  particularly  in  a  dynamic  growing  industry  with 
none  of  the  economic  characteristics  of  a  traditional  pub¬ 
lic  utility  (App.  26-29,  37,  342-3). 

2.  Competition  from  Petitioners  will  better  develop 
coach  service  because  of  their  unique  record  as  low  fare 
coach  operators  (App.  346-7,  397-400,  410-11).  Because 
of  high  fares  and  poor  service,  coach  service  was  unde¬ 
veloped  in  the  New  York-Chieago  area,  comprising  but 
11.3%  of  intermediate  traffic  and  21.7%  of  total  traffic 
(App.  17,  55-65,  77-78,  86-87,  89A,  370-83).  While  all  the 
applicants  proposed  some  coach,  Petitioners’  selection 
would  better  develop  it  because  (a)  Petitioners’  manage¬ 
ment  had  originated  low  fare  coach  three  years  before 
it  was  offered  by  certificated  carriers  (App.  42,  83-5,  367- 
8),  (b)  Petitioners  had  consistently  led  the  way  in  coach 
fare  reduction  being  the  first  to  introduce  the  $99  trans¬ 
continental  fare  (Tr.  3577),  (c)  Petitioners’  fares  of 
three  cents  a  .mile  plus  $2.00  (App.  87-8)  were  a  third 
lower  than  those  of  other  applicants  (App  — ,  48,  370-3), 
and  (d)  Petitioners  offered  only  coach  service  and  spe¬ 
cialized  in  its  development  (App.  410-411).  , 


The  Board  has  recently  recognized  the  importance  of 
this  consideration  in  authorizing  service  by  supplemental 
carriers.  In  the  Large  Irregular  Air  Carrier  Investiga¬ 
tion,  Order  No.  E-9744,  November  15,  1955,  the  Board 
stated  : 

“Aside  from  helping  to  meet  the  immediate  travel 
needs  of  the  public,  the  irregular  air  carriers  have 
played  a  significant  role  as  innovators  in  air  trans¬ 
portation.  It  was  they  who  made  an  invaluable  con¬ 
tribution  to  air  transportation  by  risking  their  own 
capital  to  poineer  in  and  develop  the  field  of  low-cost 
coach-type  air  transportation.  And  it  was  largely  as 
a  result  of  such  successful  experimentation  that  the 
certificated  trunkline  carriers  became  active  partici¬ 
pants  in  this  field.  This  has  made  air  transportation 
available  to  travelers  who  could  not  afford  first  class 
accommodations.”  (p.  7) 

Petitioners’  management  has  from  the  beginning  con¬ 
ducted  the  largest  and  most  successful  of  these  operations 
(App.  42,  83-84,  367-370). 

3.  Petitioners  should  be  preferred  because  their  opera¬ 
tions  have  been  characterized  by  more  vigorous  and  imag¬ 
inative  management.  They  have  carried  an  ever-increas¬ 
ing  volume  of  traffic  at  the  lowest  fares  in  the  industry 
without  subsidv.  Thev  have  pioneered  such  safetv  im- 
provements  as  backward  seating  and  omni-range  equip¬ 
ment.  They  have  developed  model  passenger  handling 
methods  (App.  42-6,  346-7,  401-2). 

4.  Petitioners  should  be  preferred  to  large  “grandfa¬ 
ther”  carriers  such  as  American,  United  or  TWA  because 
to  award  the  latter  any  additional  routes  would  increase 
their  dangerously  dominant  position  (App.  69-70,  394-6). 

5.  The  desirability  of  building  up  smaller  “grand¬ 
father”  carriers  is  outweighed  by  the  better  job  that  Pe¬ 
titioners  would  do  in  developing  low  fare  coach  and  the 
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effect  on  the  development  of  the  whole  industry  resulting 
from  the  certification  of  competition  from  new  carriers. 
Today  most  small  carriers  are  sound,  non-subsidized  op¬ 
erations  which  have  experienced  substantial  growth,  have 
operating  margins  comparable  to  the  Big  Four,  and  have 
been  able  to  finance  substantial  fleets  of  modem  equip¬ 
ment  on  the  strength  of  their  existing  routes.  Moreover, 
the  industry  is  growing  so  rapidly  that  there  is  plenty 
of  room  to  build  up  small  carriers  and  to  admit  new 
competition  (App.  54-5,  81-82,  89B,  348-9,  392-398). 

B.  The  Board  Failed  to  Make  Adequate  Findings 
Supporting  Its  Preference  for  Other  Applicants. 

The  only  comparative  analysis  of  Petitioners7  appli¬ 
cation  in  the  Board  opinion  is  as  follows: 

“It  is  significant  to  our  decision  herein  that  we  are 
providing  for  additional  competition  and  the  further 
development  of  coach  service  in  the  markets  here  in¬ 
volved,  and  at  the  same  time  making  possible  sub¬ 
stantial  corrections  in  the  route  deficiencies  of  Cap¬ 
ital,  Northwest  and  TWA.  Were  we  to  grant  a  com¬ 
pletely  new  route  to  a  new  carrier,  we  would  find  it 
necessary  to  forego  the  public  benefits  flowing  from 
the  improvements  in  the  existing  carriers’  route  pat¬ 
terns.  We  can  find  no  sound  basis  for  doing  so  on 
this  record.”  (App.  447-448) 

The  Board  had  previously  indicated  the  “substantial 
corrections  in  the  route  deficiencies”  it  had  in  mind.  The 
awards  to  Capital  permit  it  to  strengthen  its  competitive 
position  and  to  render  more  effective  service  (App.  424- 
5).  Northwest’s  awards  enable  it  to  become  a  more  ef¬ 
fective  competitor  with  United  in  transcontinental  service 
(App.  427-8).  The  TWA’s  Detroit  authorization  by  per¬ 
mitting  TWA  to  operate  between  Detroit  and  New  York, 
gave  TWA’s  Detroit  service  back-up  traffic  from  the  east 
coast  and  would  improve  Detroit  service  (App.  427-432). 
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The  opinion  of  the  Board  contains  no  comparative  eval¬ 
uation  of  the  applications  of  Petitioners  with  United 
and  Eastern.  This  is  an  obvious  and  clear  failure  to  meet 
elementary  requirements  ( Johnston  Broadcasting  Co.  v. 
Federal  Communications  Commission ,  supra;  Easton 
Publishing  Co.  v.  Federal  Communications  Commission, 
supra). 

The  comparison  between  Petitioners  and  Capital,  North¬ 
west  and  TWA  is  deficient  in  two  particulars: 

First:  It  does  not  meet  the  rule  of  Johnston  Broad¬ 
casting  Co.  v.  Federal  Communications  Commission, 
supra?  that  “Findings  must  be  made  in  respect  to  every 
(substantial)  difference  .  .  .  between  the  applicants  in¬ 
dicated  by  the  evidence  and  advanced  by  the  parties  af¬ 
fected”  and  that  the  agency  “must  take  into  account 
all  the  characteristics-  which  indicate  differences  and 
reach  an  overall  relative  determination  upon  an  eval¬ 
uation  of  all  factors.”  The  Board  ignores  material  dif¬ 
ferences  and  makes  its  findings  “in  respect  to  selected 
characteristics  only.” 

The  major  points  advanced  by  Petitioners  as  a  basis 


5  In  the  Johnston  Case,  the  Court  stated,  at  175  F.  2d  p.  357 : 

“.  .  .  (5)  findings  must  be  made  in  respect  to  every  differ¬ 
ence,  except  those  which  are  frivolous  or  wholly  unsubstantial, 
between  the  applicants  indicated  by  the  evidence  and  advanced 
by  one  of  the  parties  as  effective,  (6)  the  final  conclusion  must 
be  upon  a  composite  consideration  of  the  findings  as  to  the 
several  differences,  pro  and  con  each  applicant  ....  The  last 
two  essentials  above  stated — (5)  and  (6)  are  made  necessary 
by  the  peculiar  characteristics  of  a  comparative  determination. 
The  Commission  cannot  ignore  a  material  difference  between 
two  applicants  and  make  findings  in  respect  to  selected  char¬ 
acteristics  only.  Neither  can  it  base  its  conclusion  upon  a 
selection  from  among  its  findings  of  differences  and  ignore  all 
other  findings.  It  must  take  into  account  all  the  characteristics 
which  indicate  differences,  and  reach  an  over-all  relative  deter¬ 
mination  upon  an  evaluation  of  all  factors,  conflicting  in  many 
cases.  .  .  .” 
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for  preference  are  not  only  unevaluated — they  aren’t  even 
discussed.  Petitioners’  comprehensive  analysis  of  the  ad¬ 
vantages  of  competition  from  a  new  carrier,  supported  by 
its  analysis  of  the  legislative  history,  the  statute,  the 
Board  precedent,  the  historical  stagnation  of  the  indus¬ 
try  and  the  economic  characteristics  of  air  transportation 
today,  is  not  discussed.  Despite  Member  Adams’  dissent 
on  the  ground  that  coach  was  not  adequately  developed 
in  the  area  (App.  455-6)  the  Board  ignores  Petitioners’ 
contention  that  its  selection  would  better  develop  coach 
service  in  view  of  its  unique  history  as  the  originator  of 
coach  service,  its  record  of  coach  development  and  the 
fact  that  it  had  consistently  led  the  industry  in  coach 
fare  reduction.  There  is  no  analysis  of  Petitioners’  con¬ 
tention  that  it  should  be  preferred  because  of  a  superior 
management  record. 

Second:  The  Board’s  decision  is  devoid  of  basic  find¬ 
ings  explaining  why  these  applications  better  satisfy  the 
standards  of  the  Act  than  Petitioners’  application.  In 
Easton  Publishing  Co.  v.  Federal  Communications  Com¬ 
mission ,  supra,0  the  Court  held  that  findings  must  give  an 

c  In  the  Easton  Case,  the  Court  remanded  an  order  granting  a 
construction  permit  at  Allentown,  Pa.,  and  denying  other  applica¬ 
tions  to  construct  stations  in  Allentown  or  Easton,  Pennsylvania. 
The  applications  were  mutually  exclusive.  The  Federal  Communica¬ 
tions  Commission  made  “detailed  findings  of  the  power,  frequency, 
type  and  time  of  the  existing  and  authorized  stations  and  service” 
and  “described  by  findings  each  of  the  applicants  and  the  proposed 
programs  of  each.”  However,  the  Court  stated : 

“.  .  .  The  Commission  made  findings  as  to  the  composition 
and  character  of  the  program  proposals  of  the  tw’o  applicants. 
But  it  gave  no  indication  of  their  comparative  qualities,  or  of 
the  lack  of  any  particular  type  of  service  in  either  community, 
or  of  the  greater  ability  of  either  applicant  to  meet  that  heed. 

*  *  *  •* 

“.  .  .  In  the  case  before  us,  we  cannot  tell  why  the  Coihmis- 
sion  concluded  that  Allentown  had  greater  need  for  a  new  sta¬ 
tion  than  did  Easton;  or,  if  Allentown’s  need  was  greater,  why 
it  concluded  that  the  intervenor  would  supply  that  need  to  a 
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indication  of  “the  greater  ability  of  either  applicant”  to 
meet  the  need  for  service  shown.  It  must  show  why  a 
particular  applicant  “would  supply  that  need  to  a  greater 
extent.”  And  of  course  the  comparison  must  always  be 
made  in  relation  to  the  statutory  standards  ( American 
Trucking  Assn.  v.  U.S.,  344  U.S.  298,  314;  Phelps  Dodge 
Corp.  v.  NLRB ,  313  U.S.  177,  198;  U.S.  v.  Carolina  Freight 
Carriers  Corp.,  315  U.S.  475,  480,  488;  Saginaw  Broad¬ 
casting  Co.  v.  Federal  Communications  Commission,  68 
App.  D.C.  282,  288,  96  F.  2d  554,  561.)  Respondent’s  opin¬ 
ion  states  that  granting  the  applications  of  these  carriers 
would  “make  possible  corrections  in  route  deficiencies.” 
But  it  does  not  explain  why  these  corrections  will  better 
realize  the  statutory  objectives  than  the  granting  of  Peti¬ 
tioners’  application.  Nowhere  is  there  an  analysis  of 
Petitioners’  application  as  compared  to  Capital’s,  North¬ 
west’s  or  TWA’s  in  relation  to  the  statutory  standards 
of  Sections  2  and  401  of  the  Act  (49  U.S.C.  402,  481). 

C.  The  Examiner  Made  no  Findings  Relating  to  the 
Awards  to  TWA  and  United. 

The  Examiner  concluded  that  the  applications  of  TWA 
and  United  should  be  denied  or  deferred  (App.  313-315). 
Hence  his  Initial  Decision  cannot  be  used  to  support  a 
preference  for  the  applications  of  these  carriers.  This 
means  that  neither  the  Board  nor  the  Examiner  even 
discussed  United’s  application  as  compared  to  Petitioners’. 

D.  There  are  no  Adequate  Findings  by  the  Exam¬ 
iner  Relating  to  the  Awards  to  Capital,  Northwest  and 
Eastern. 


greater  extent  than  would  the  appellant.  Therefore,  we  cannot 
tell  whether  the  conclusion  of  greater  need  by  Allentown  and 
the  award  to  intervenor  were  or  were  not  arbitrary.  .  .”  (175 
F.  2d  at  p.  348,  349) 
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Tlie  basis  of  the  Examiner’s  preference  is  not  clear.7 
He  started  his  analysis  by  saying  that  the  other  appli¬ 
cants  were  serving  “a  variety  of  intermediate  points  in¬ 
cluding  a  number  of  small  cities”  and  that  each  of  them 
“is  engaged  in  expanding  its  coach  service  and  these  pro¬ 
grams  are  not  and  cannot  be  detached  from  their  obli¬ 
gations  to  the  less  lucrative  cities  which  they  serve.” 
Petitioners,  on  the  other  hand,  propose  to  serve  an  “at¬ 
tractive  collection  of  large  cities  at  distances  well  adapted 
to  air  transportation.”  He  then  concludes  that  “Even 
the  extremely  optimistic  volume  of  traffic  which  North 
American  anticipated  would  not  justify  superimposing  a 
new  carrier  in  this  area  on  such  a  selective  basis.”  (App. 
310). 

Apparently  what  the  Examiner  had  in  mind  was  that 
if  the  routes  are  awarded  to  existing  carriers  they  could 
use  the  profits  from  these  routes  to  offer  more  modern 
equipment,  more  frequent  service,  or  lower  fares  to  small 
towns,  or  in  the  alternative  that  if  these  carriers  were 
not  granted  the  routes  between  the  larger  cities  at  issue, 
service  to  small  towns  would  deteriorate.  There  is  no 
indication  that  the  Examiner  preferred  other  applicants 
because  since  they  serve  more  cities  on  their  existing 
routes,  authorization  of  these  carriers  to  serve  a  new  city 
would  provide  one  carrier  service  between  this  city  and 


7  The  language  of  Heitmeyer  v.  FCC,  68  App.  D.C.,  180,  185,  95 
F.  2d  91,  at  p.  96,  w’ould  well  apply  to  the  Examiner’s  decision : 

“Generally  speaking  the  three  paragraphs  consist  of  more  or 
less  indiscriminate  commingling  of  arguments,  speculations, 
statements  of  fact,  narrative  recitations  of  testimony,  and  con¬ 
clusions  of  law*.  Taken  as  a  w’hole,  they  cannot  be  said  to  con¬ 
stitute  findings  of  fact  as  are  contemplated  by  the  statute. 
Necessarily  they  provide  a  highly  unsatisfactory  basis  for 
appeal  and  thus  defeat  the  purpose  of  the  statute,  which  is  to 
inform  parties  and  this  court  of  the  reasons  for  the  Commis¬ 
sion’s  action  with  that  high  degree  of  certainty  which  may 
properly  be  expected  from  a  group  of  administrative  experts 
such  as  constitute  the  Communications  Commission.” 
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the  existing  cities.  The  Board  has  not  considered  the  one 
carrier  service  argument  decisive  because  “it  would  mean 
that  in  all  cases  the  larger  carriers  would  be  selected” 
(. Florida  Case ,  6  CAB  765,  773  (1946).  See  also  Conti¬ 
nental  Airlines ,  et  al.,  Denver -Kansas  City  Service,  4  CAB 
1  (1942)).  In  any  event  this  reasoning  would  not  be 
applicable  to  the  major  New  York-Chicago,  New  York- 
Detroit  non-stop  authorizations  to  Capital  and  Northwest 
since  both  carriers  already  serve  New  York,  Detroit  and 
Chicago. 

1.  The  Board’s  decision  is  not  clearly  based  on  Examiner’s 

Findings. 

The  Board’s  Opinion  adopted  generally  the  Examiner’s 
“reasons”  for  denying  Petitioners’  application  (App. 
446).  Yet  the  “reasons”  of  the  Examiner  were  almost 
exactly  the  opposite  of  the  Board’s.  While  the  Exam¬ 
iner  was  apparently  interested  in  strengthening  small 
town  service,  the  Board  wanted  stronger  competition  be¬ 
tween  big  cities.  The  Board  selection  of  Capital  and 
Northwest  is  bottomed  on  strengthening  their  competitive 
position  between  big  cities  (App.  424-5,  427-8).  The  Board 
discussion  of  the  service  need  in  the  area  relates  pri¬ 
marily  to  segments  between  large  towns.s  (App.  424-431, 
431-437).  Its  clear  objective  is  strong,  new  competitive 


*  The  Board  does  mention  service  by  Capital  to  Flint,  Grand 
Rapids,  Lansing,  Muskegon  and  Saginaw  (App.  443-4).  This  dis¬ 
cussion  relates  to  the  provisions  of  one  carrier  service  to  these 
cities  and  not  to  the  theory  of  granting  traffic  rights  at  bigger  cities 
in  order  to  obtain  convenient  service  to  smaller  cities.  Toledo,  Buf¬ 
falo  and  Rochester  are  also  considered  (App.  441-4)  but  these  are 
substantial  traffic  centers  and  again  none  of  the  discussion  centers 
around  the  Examiner’s  rationalization.  In  discussing  Syracuse 
service,  the  Board  in  fact  adopts  the  opposite  theory  and  indicates 
that  it  might  prefer  to  turn  this  kind  of  service  over  to  local  service 
carriers  rather  than  extend  trunklines  to  smaller  towns  (App. 
443-4). 
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service  between  the  big  cities  in  the  New  York-Chicago 
area. 

That  the  Board  in  fact  did  not  base  its  decision  on  this 
argument  of  the  Examiner  has  been  made  clear  by  sub¬ 
sequent  Board  decisions.  In  two  cases,  the  Denver  Service 
Case  (Order  No.  E-9735,  November  14,  1955),  and  the 
Southwest-Northeast  Service  Case  (Order  No.  E-9758,  No¬ 
vember  24,  1955,)°  the  Board  has  also  considered  and  de¬ 
nied  Petitioners’  application.  Though  the  Examiner’s 
rationalization  was  equally  applicable  to  Petitioners’  ap¬ 
plication  in  those  cases,  the  Board  did  not  employ  it  in 
either  case  as  a  basis  for  denying  the  application.  In 
both  cases,  the  Board  relied  on  its  preference  for  strength¬ 
ening  small  carriers. 

The  thoughtless  general  adoption  of  an  Examiner’s  de¬ 
cision  may  give  the  Board  two  strings  to  its  bow  on 
appeal.  But  it  is  the  very  kind  of  confusing  and  con¬ 
flicting  analysis  which  obscures  the  real  basis  of  the 
Board’s  opinion.  The  real  basis  of  the  Board’s  decision 
was  the  finding  discussed  in  Part  B.  The  Examiner’s 
Decision  was  a  makeweight  which  conflicted  in  principle 
and  had  no  practical  influence  on  the  result  reached  by 
the  Board.  In  any  event,  Courts  will  not  search  the 
record  “to  ascertain  whether  general  or  ambiguous  state¬ 
ments  .  .  .  may  be  construed  as  giving  a  meaning  suf¬ 
ficiently  definite  and  certain  to  constitute  a  valid  basis 
for  the  order.”  ( Atchison ,  T  &  SF  Ry.  Co.  v.  U.S,,  295 
U.S.  193,  201  (1934)).  Express  findings  may  not  be  sup¬ 
plied  by  implication.  ( Panama  Refining  Co.  v.  Ryan,  293 
U.S.  388,  433  (1935)).  See  also  Secretary  of  Agriculture 
v.  United  States ,  et  al.,  347  U.S.  645,  654  (1954). 


9  These  cases  are  both  before  this  Court  in  North  American  Air¬ 
lines ,  Inc.,  et  al.,  v.  Civil  Aeronautics  Board,  No.  13053  and  North 
American  Airlines,  Inc.,  et  al.,  V.  Civil  Aeronautics  Board,  No. 
13132. 
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z.  The  Examiner  made  no  adequate  comparative 

evaluation. 

There  was  no  substantial  difference  between  the  appli¬ 
cation  of  Petitioners  and  the  other  applicants  as  far  as 
small  town  service  was  concerned.  Petitioners’  applica¬ 
tion  had  listed  large  cities  9a  and  had  included  a  general 
clause  asking  for  “such  .  .  .  routes  serving  that  general 
area  .  .  .  that  the  Board  may  conclude  that  the  public 
convenience  and  necessity  may  require  (Tr.  1802).  In 
its  Brief,  Petitioners  stated  “North  American  is  willing 
to  serve  any  small  towns  designated  by  the  Board  within 
the  area  of  the  case.”  (App.  359-362).  A  similar  as¬ 
surance  was  made  in  oral  argument  (App.  413). 

None  of  the  applicants  had  applied  for  small  town  serv¬ 
ice.  The  proceeding  was  concerned  solely  with  new 
authorizations  at  big  cities  in  the  New  York-Chicago  area. 
The  Board’s  decision  only  authorized  new  service  at  large 
cities. 

The  reason  that  all  the  applications  were  confined  to 
large  city  service  is  a  simple  one.  This  was  a  trunkline 
service  case.10  At  small  towns  now  served  by  one  trunk¬ 
line,  there  is  no  likelihood  of  the  Board  finding  a  justi¬ 
fication  for  competitive  trunkline  service.  All  the  parties 
therefore  confined  their  applications  to  points  where  there 


oa  Petitioners  had  applied  for  all  or  part  of  a  route  between  New 
York  and  Chicago  via  Detroit,  Cleveland,  Pittsburgh  and  Philadel¬ 
phia. 

io  twa  had  applied  for  new  service  to  Detroit,  Cleveland,  Pitts¬ 
burgh  and  Philadelphia.  United’s  application  embraced  new  service 
at  Detroit,  Philadelphia,  Pittsburgh  and  Toledo,  Buffalo,  Rochester 
and  Syracuse.  Northwest  had  applied  for  removal  of  restrictions 
so  as  to  permit  Chicago-New  York,  Chicago-Detroit,  Detroit-New 
York  service.  Capital  had  asked  for  similarly  lifting  of  restrictions 
and  in  addition  to  serve  Philadelphia,  Buffalo,  Rochester  and  Syra¬ 
cuse.  Eastern  was  concerned  with  restrictions  on  service  between 
Pittsburgh-Akron  Center-Cleveland,  and  Detroit,  and  for  a  New 
York-Chicago  route  via  these  points  (App.  109-113). 
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was  some  possibility  of  competitive  service  being  author¬ 
ized. 

The  difference  between  Petitioners’  application  and 
those  of  the  other  applicants  was  that  the  existing 
certificated  carriers  were  already  authorized  to  serve 
small  towns.  These  carriers  had  obtained  this  authority 
when  they  were  subsidized  to  render  this  service.  In  re¬ 
cent  years,  with  subsidy  diminishing,  these  carriers  had 
sought  suspension  of  small  town  service  and  the  Board 
has  been  turning  over  service  at  these  cities  to  local 
service  carriers.11 

i 

Under  the  Examiner’s  theory,  a  carrier  seeking  to  enter 
trunkline  transportation  faces  an  impossible  dilemma. 
New  trunkline  service  to  small  towns  cannot  be  author¬ 
ized  because  there  isn’t  enough  traffic.  New  large  town 
authorization  is  barred  by  lack  of  small  town  service. 
Logically,  therefore,  all  entry  of  new  carriers  in  trunkline 
air  transportation  is  barred.  An  acceptance  of  the  Ex¬ 
aminer’s  conclusion  requires,  therefore,  an  appraisal  of 
Petitioners’  contention  that  entry  of  a  new  carrier  is  most 
consistent  with  the  statutory  standards  on  the  record  in 
this  case. 

The  Examiner’s  findings  contain  the  same  deficiencies 
as  the  Board’s. 

First ,  he  does  not  make  findings  with  respect  to  every 
material  difference  indicated  by  the  evidence  and  ad¬ 
vanced  by  the  parties  as  required  by  Johnston  Broadcast¬ 
ing  Co.  v.  Federal  Communications  Commission,  $upra, 


11  In  the  four  and  a  half  years  ending  June  30,  1954,  the  Board 
suspended  trunkline  service  at  42  small  town  trunkline  cities.  The 
suspensions  were  authorized  by  the  following  Board  Orders:  Nos. 
E-4007,  4091,  4585,  4638,  5153,  5702,  5847,  5951,  6040,  6063,  6067, 
6460,  6904,  7040,  7054.  7177,  7192,  7294,  7300,  7207,  7313J  7430, 
7432,  7439,  7458,  7492,  7668,  7911,  8379  and  8381. 
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(see  Part  IB).12 

Second ,  as  in  the  Board’s  Opinion,  there  is  no  com¬ 
parative  evaluation  of  ail  the  factors  urged  by  the  rival 
applicants  in  relation  to  the  statutory  standards,  as¬ 
suming  that  the  award  of  routes  to  other  carriers  will 
improve  service  to  small  towns.13  This  is  not  weighed 
against  Petitioners’  contention  that  it  can  offer  better 
service  at  lower  fares  between  the  bigger  cities  at  issue 
in  the  case.  The  conclusion  that  it  is  preferable  to 
award  routes  to  carriers  who  serve  small  towns  is  not 
in  any  way  related  to  the  statutory  standards  of  Sec¬ 
tions  2  and  401.  There  is  no  finding  or  even  discussion 
as  to  why  the  additional  authorization  to  other  appli¬ 
cants  would  better  meet  the  statutory  standards  of  the 
Act  than  the  advantages  urged  by  Petitioners  on  behalf 
of  this  selection  ( Easton  Publishing  Co.  v.  Federal  Com¬ 
munications  Commission,  supra  (see  Part  I  B)). 

The  cursory  analysis  of  Petitioners’  Application  by 
the  Board  and  the  Examiner  and  the  summary  dismissal 
means  in  substance  that  Petitioners’  Application  has  not 
been  carefully  considered.  Petitioners  spent  thousands 


12  The  detailed  contentions  made  by  Petitioners  are  set  forth  in 
Part  I  A,  supra.  The  Examiner  devoted  no  discussion  to  Peti¬ 
tioner’s  contention  that  its  unique  coach  history  entitled  it  to  pref¬ 
erence.  However,  in  discussing  the  applications  of  National  and 
North  American  he  did  conclude  that  coach  generally  was  ade¬ 
quately  developed  (App.  309).  The  Board  reached  the  opposite 
conclusion.  It  specifically  found  that  coach  was  “relatively  unde¬ 
veloped”  at  Detroit  and  certificated  TWA  because  it  “has  been 
vigorous  in  the  inauguration  and  development  of  coach  service 
(App.  434-436).  Capital  was  also  certificated  because  it  “will  stimu¬ 
late  the  further  development  of  coach  service.”  (App.  425-6).  Thus 
the  Board  based  its  decision  on  the  need  for  further  coach  develop¬ 
ment.  Obviously  this  need  cannot  be  significant  when  the  applica¬ 
tions  of  TWA  and  Capital  are  considered,  but  ignored  when  Peti¬ 
tioners’  application  is  considered. 

13  The  lack  of  evidence  to  support  this  assumption  is  discussed  in 
Part  II. 
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of  dollars  in  prosecuting  this  Application.  Its  exhibits 
embraced  583  pages  and  testimony  on  its  Application 
covered  over  800  pages.  Yet  the  evidence  it  submitted 
is  subjected  to  no  analysis  and  its  contentions  are  not 
appraised. 

II 

Any  Finding  by  the  Examiner  That  Other  Applicants 
Should  be  Preferred  Because  of  Small  Town  Service 
Is  Not  Supported  by  Substantial  Evidence 

Petitioners  believe  that  the  Examiner’s  findings  as  to 
the  basis  for  preference  were  not  adopted  by  the  Board. 
But  even  if  they  were,  they  are  not  supported  by  substan¬ 
tial  evidence.  No  applicant  presented  evidence  that  if  it 
obtained  these  routes  it  would  improve  equijnnent  or  offer 
lower  fares  at  smaller  cities.  No  one  presented  evidence 
that  if  it  were  not  awarded  these  routes,  its  small  town 
service  would  deteriorate.  The  only  evidence  was  pre¬ 
sented  by  Petitioners.  It  may  be  summarized  as  follows: 

1.  Petitioners’  Exhibits  showed  that  only  6%  of  the 
available  seats  of  the  Big  Four  carriers  were  employed 
to  serve  stations  with  four  scheduled  departures  a  day 
or  less  (App.  S9,  362). 

2.  Petitioners  presented  evidence  showing  that  no 
impairment  of  small  town  service  would  occur  because 
traffic  growth  would  far  outstrip  any  diversion  occa¬ 
sioned  by  Petitioners’  certification  (App.  54-5,  81,  89)), 
and  this  evidence  was  summarized  in  Petitioners’  Brief 
to  the  Board  (App.  363-4,  387-393). 

3.  In  its  Brief,  Petitioners  present  a  table  based  on 
stipulated  material  showing  that  as  air  transportation 
has  grown  the  proportion  of  small  town  service  has  de¬ 
creased  until  it  is  no  longer  significant.  The  following 
table  (App.  362-3)  shows  the  change  in  proportions  of 
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revenue  passenger  miles  at 

small  and 

large 

stations : 

Stations  vrith  under  775 

1941 

1947 

1954 

passengers  per  month 
Stations  with  over  5,500 

6.1%' 

1.6% 

.8% 

passengers  per  month 

35.4% 

72.9% 

S6.7% 

4.  In  its  Brief,  Petitioners  presented  an  analysis, 
based  on  stipulated  material,  of  carriers  of  typical  small¬ 
er  trunks  showing  that  station  revenues  at  the  ten  small¬ 
est  stations  averaged  281%  of  station  expenses  (App. 
262-3). 

5.  In  its  Brief,  Petitioners  presented  stipulated  mate¬ 
rial  showing  that  service  to  small  towns  would  not  be 
impaired  by  certificating  Petitioners  because  (a)  the 
larger  carriers  had  an  extraordinary  earning  and  asset 
position,  and  (b)  the  impact  on  the  smaller  carriers 
would  be  minimal  because  they  were  not  large  partici¬ 
pants  in  the  markets  at  issue  (App.  362-3,  387-8). 

6.  Petitioners  demonstrated  that  the  problem  was  of 
decreasing  importance  because  the  trunklines  were  ac¬ 
tively  seeking  suspension  of  small  town  service  and  the 
Board’s  consistent  policy  of  turning  these  cities  over  to 
local  service  carriers  had  resulted  in  trunkline  suspen¬ 
sion  at  42  cities  in  four  and  a  half  years  (App.  361-2). 14 

The  Board  was  not  faced  with  a  problem  of  evaluating 
evidence.  No  applicant  presented  any  evidence  that  it 
w’ould  offer  better  service  with  better  equipment  at  lower 
fares  to  small  towns  if  it  obtained  these  routes.  No 
applicant  presented  any  evidence  that  if  it  didn’t  get  the 
routes,  small  town  service  would  suffer.  In  fact,  no  ap¬ 
plicant  even  made  either  cf  these  contentions.  Thus  the 
only  evidence  before  the  Board  relating  to  the  effect  of 
route  awards  at  big  cities  on  the  quality  of  small  town 


14  See  Footnote  11,  supra. 
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service  was  that  presented  by  Petitioners.  This  evidence 
showed  that  small  town  service  was  a  small  proportion  of 
total  service  and  was  getting  smaller,  that  today  station 
revenues  greatly  exceed  station  expenses  at  these  stations 
and  that  in  view  of  the  strength  of  the  carriers  and  the 
growth  of  the  industry,  award  of  big  cities  to  Petitioners 
■would  have  no  effect  on  small  town  service  by  other  ap¬ 
plicants. 

Ill 

Respondent  Did  Not  Make  Adequate  Findings  as  to  the 
Extent  of  New  Authorizations  Required  by  the  Pub¬ 
lic  Convenience  and  Necessity 

A.  The  Findings  of  the  Board  Relating  to  the 
Amount  of  New  Service  Required. 

The  Board  did  not  find  that  additional  authorizations 
were  required  because  of  inadequate  service  (App.  263, 
290,  422-4).  Additional  service  was  authorized  because 
additional  competition  would  further  the  statutory  objec¬ 
tives  (App.  290,  424-5,  427-8,  433-4). 15  In  making  this 
determination  the  most  pertinent  standard  is  Section  2(d) 
of  the  Act  (49  U.S.C.  402(d))  which  provides  that  com¬ 
petition  to  the  extent  necessary  to  assure  the  sound  de- 


15  The  Board  consistently  held  that  adequate  service  is  no  bar  to 
the  certification  of  additional  carriers  because  the  Act  envisages  a 
competitive  air  transportation  system.  All  American  Aviation,  Inc., 
2  CAB  133,  145-6  (1940);  American  Export  Air.,  Trans  Atlantic 
Service,  2  CAB  16,  32  (1940) ;  TWA,  North-South  California  Case, 
4  CAB  373,  375;  Milwaukee-Chicago-N ew  York  Restriction  Case, 
11  CAB  310,  330  (1950) ;  Northeast  Airlines,  Inc.,  et  al:,  Boston 
Service,  4  CAB  686,  689,  690  (1944) ;  Hawaiian  Case,  7  CAB  83, 
103  (1946).  The  Examiner  concluded  “If  the  air  service  pres¬ 
ently  available  is  adequate  over  most  of  the  route  segments  involved 
as  it  appears  to  be  from  the  evidence  of  record,  the  decisive  ques¬ 
tion  to  be  determined  here  is  one  relating  to  the  need  for  competi¬ 
tion.”  (App.  263-4)  i 
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velopment  of  air  transportation  is  in  accordance  with  the 
public  convenience  and  necessity.10  Under  these  circum¬ 
stances  the  significant  question  is  how  much  additional 
competition  will  best  assure  the  sound  development  of 
air  transportation  in  view  of  the  traffic  density  and  prob¬ 
able  traffic  growth  over  the  routes  in  issue. 

Petitioners  hired  a  firm  of  economists  to  make  a  com¬ 
prehensive  study  of  the  problem  (App.  52-55).  By  re¬ 
lating  historical  air  traffic  growth  to  the  Gross  National 
Product  and  other  indices,  national  domestic  trunkline 
revenue  passenger  miles  were  estimated  at  18  billion  in 
1955,  26.5  billion  in  1960  and  57  billion  in  1975  (App.  55). 
Bv  analyzing  the  traffic  over  the  segments  for  which  Pe- 
titioners  sought  authority,  the  witnesses  concluded  that 
these  segments  constituted  about  12%  of  the  national 
traffic.  After  an  analysis  of  traffic  growth  over  the  seg¬ 
ments  and  economic  factors  such  as  manufacturing,  retail 
sales,  and  population  trends,  Petitioners  calculated  the 
rair  transportation  market  over  these  segments  in  1955, 
1960  and  1975  (App.  76-77,  9S-101).17  On  the  basis  of 
these  calculations,  Petitioners’  witness  concluded  that  the 
traffic  growth  would  far  exceed  the  impact  of  participa¬ 
tion  by  Petitioners  and  other  applicants  in  this  market 
(App.  53-55,  81-S2).  Petitioners  urged  that  in  an  indus¬ 
try  with  this  growth  record  the  Board  could  admit  a  new 
carrier  and  also  build  up  smaller  existing  carriers  by 


16  The  Board  has  held  that  this  competitive  provision  differen¬ 
tiates  the  Civil  Aeronautics  Act  from  other  regulatory  statutes, 
( American  Export  Air-Trans  Atlantic  Service,  2  CAB  16,  30;  TWA, 
North-South  California  Case.  4  CAB  373)  and  because  of  it  the 
Board  must  rely  “principally”  on  carrier  competition  to  attain  the 
statutory  objectives.  ( Reopened  Southern  Service  to  the  West  Case, 
Order  No.  E-8466,  June  29,  1954). 

17  Petitioners’  witness  concluded  that  traffic  over  these  segments 
would  total  2,160,000,000  revenue  passenger  miles  in  1955,  3,180,- 
000,000  revenue  passenger  miles  in  1960  and  6,840,000,000  revenue 
passenger  miles  in  1975. 
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giving  them  additional  routes  (App.  348-50). 

The  Examiner  had  recognized  the  tremendous  density 
and  growth  of  the  markets  involved  in  this  area.  He 
characterized  the  routes  as  “among  the  highest  traffic  gen¬ 
erating  routes  in  the  overall  transportation  system”  (App. 
113).  He  noted  the  “vast  and  steady  increasing  traffic 
demands  of  the  area  (App.  114-5).  He  tabulated  the 
heavy  traffic  flow  in  “the  most  populous  and  highly  in¬ 
dustrial  section  of  the  country  (App.  258-9)  and  the 
“tremendous  growth”  of  the  New  York-Chicago  traffic 
(App.  295).  The  Board  adopted  these  conclusions  (App. 
422-3). 

Petitioners  requested  authority  over  a  route  that  em¬ 
braced  fifteen  segments,  any  one  of  which  could  have 
been  granted.18  Generally  the  Examiner  made  no  find¬ 
ings  as  to  the  amount  of  service  or  number  of  carriers 
required  by  public  convenience  and  necessity  over  these 
segments.19  For  example,  the  Examiner  found  that  Capi- 


18  These  segments  were  New  York-Chicago,  New  York-Philadel- 
phia,  New  York-Pittsburgh,  New  York-Cleveland,  New  York-De- 
troit,  Philadelphia-Pittsburgh,  Philadelphia-Cleveland,  Philadelphia- 
Deroit,  Philadelphia-Chicago,  Pittsburgh-Cleveland,  Pittsburgh-De- 
troit,  Pittsburgh-Chicago,  Cleveland-Detroit,  Cleveland-Chicago,  De- 
troit-Chicago  (App.  196-7). 

rj  There  are  only  three  places  where  the  Examiner  made  specific 
findings,  (1)  he  found  that  no  new  service  was  required  between 
Philadelphia  on  the  one  hand  and  Pittsburgh,  Cleveland  and  Detroit 
on  the  other  (App.  281).  This  was  reversed  by  the  Board  (App. 
436-7).  He  found  no  need  for  additional  service  between  Cleveland 
and  New  York  and  Cleveland  and  Chicago  (App.  286).  The  Cleve¬ 
land-New  York  finding  was  reversed  by  the  Board  in  the  Chicago- 
Milwaukee-New  York  Restriction  Case  (ONE-9538,  September  1, 
1955).  The  Cleveland-Chicago  finding  was  accepted  by  the  Board. 
(3)  He  found  no  need  for  BranifFs  proposed  service  between  Chi¬ 
cago  and  Detroit  (App.  302-303),  but  this  finding  is  based  on  no 
market  analysis  but  on  the  adequacy  of  existing  service  and  the 
diversion  from  other  carriers  (App.  302-305).  Under  Board  prec¬ 
edent,  the  fact  that  existing  service  is  adequate  does  not  preclude 
additional  certification.  The  Examiner  did  find  that  Petitioners’ 
traffic  estimates  were  “unduly  optimistic”  (App.  310).  This  con- 
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tal  should  be  permitted  to  operate  nonstop  service  be¬ 
tween  Detroit  and  New*  York,  and  Northwest  and  Capital 
should  be  permitted  to  operate  nonstop  service  between 
Chicago  and  New  York.  However,  he  made  no  analysis 
to  determine  whether  the  traffic  also  warranted  additional 
authorizations  (App.  294-5,  296-7,  300-1). 

The  Board’s  opinion  is  also  barren.  On  thirteen  uf  the 
fifteen  segments  there  is  no  discussion  as  to  whether  or 
not  the  traffic  would  warrant  certification  in  addition  to 
that  authorized.  In  the  two  others  the  findings  are  con¬ 
clusions  without  analysis  of  the  reasons  or  discussion  of 
the  evidence.20  In  a  general  discussion  of  Petitioners’ 
Application,  the  Board  merely  stated  that  should  it  grant 
a  new  route  to  Petitioners  it  “would  find  it  necessary  to 
forego  the  public  benefits  flowing  from  the  improvements 
in  the  existing  carriers’  route  pattern.”  (App.  447-8). 
No  reason  is  given  for  this  conclusion. 

B.  The  Board’s  Finding  that  if  Petitioners’  Appli¬ 
cation  is  Granted  It  Would  be  Necessary  to  Forego  the 
Correction  in  Route  Deficiencies  of  Capital,  North¬ 
west  AND  TWA,  IS  INADEQUATE. 

There  is  not  one  word  that  explains  why  the  Board 
could  not  grant  Petitioners’  Application  and  also  correct 
route  deficiencies  of  other  carriers.  The  Courts  have  not 
been  content  with  generalities  of  this  sort.  Findings 


elusion  was  not  determinative  for  he  concluded  that  Petitioners’ 
Application  should  be  denied  even  if  these  estimates  were  right. 
In  any  event  this  conclusion  is  not  a  finding  of  the  number  of 
carriers  required  by  the  public  convenience  and  necessity. 

20  The  Board  merely  concluded  that  additional  service  “as  pro¬ 
posed  by  American”  between  Cleveland  and  New  York  is  not  re¬ 
quired  by  the  public  convenience  and  necessity.  Further  in  dis¬ 
cussing  the  Chicago-Cleveland  segment,  the  Board  finds  that  “this 
market  is  not  large  enough  to  support  any  additional  competitive 
service  at  this  time.”  (App.  437-8) 
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must  be  definite  21  and  specific  22  The  Court  must  be  able 
to  tell  why  the  agency  acted  as  it  did.23  The  Court  re¬ 
quires  “that  the  facts  be  found  and  the  reasons  stated.” 
(Mississippi  River  Fuel  Co.  v.  Federal  Power  Commis¬ 
sion, ,  82  App.  D.C.  208,  214,  163  F.  2d  433,  439.  The 
Board  gives  no  “clear  indication  that  it  has  exercised 
the  discretion  with  which  Congress  has  empowered  it.” 
( Phelps  Dodge  Corp.  v.  NLRB ,  313  U.  S.  177,  197 
(1944)).  It  does  not  appear  “definitely  on  what  basic 
facts  the  Commission  reached  the  ultimate  facts  and  came 
to  its  decision.”  ( Saginaw  Broadcasting  Company  v. 
Federal  Communications  Commission,  supra.) 

C.  The  Board  Has  Failed  to  Make  a  Proper  Deter¬ 
mination  of  the  Amount  of  New  Service  Ke'quired  by 
the  Public  Convenience  and  Necessity. 

Section  401(d)  of  the  Act  (49  U.S.C.  481(d))  provides 
that  the  Board  “shall  issue  a  certificate  authorizing  the 
whole  or  any  part  of  the  transportation  covered  by  the 
application  if  it  finds  .  .  .  that  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity.”  24  Under 


21  In  Atchison,  T  &  S.  F.  Ry.  Co.  v.  United  States,  295  U.S.  193 
(1934),  the  Supreme  Court  held  that  the  Interstate  Commerce 
Commission  in  ruling  on  the  legality  of  yardage  charges  on  live¬ 
stock  in  loading  pens  must  make  “a  definite  finding  as  to  what 
constitutes  complete  delivery  or  where  transportation  ends.”  (p. 
202)  : 

22  In  United  States  v.  Carolina  Freight  Carriers  Corp.,  315  U.S. 
475  (1941)  the  Court  reversed  the  issuance  of  a  “grandfather”  cer¬ 
tificate  to  a  motor  carrier  limited  to  certain  commodities  because 
“The  precise  grounds  for  the  Commissioners’  determination  that 
only  certain  commodities  could  be  carried  and  that  only  a  few  could 
be  transported  between  the  designated  points  is  not  clear.” 

23  Easton  Publishing  Co.  v.  Federal  Communications  Commission, 
supra;  Phelps  Dodge  Corp.  V.  NLRB,  313  U.S.  177  (1944). 

24  Section  2  (49  U.S.C.  402)  sets  forth  six  standards  of  public 
convenience  and  necessity.  In  American  Airlines,  Inc.,  v.  CAB,  89 
App.  D.C.  365,  192  F.  2d  417,  it  is  stated  that  these  standards  are 
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this  provision  the  number  of  new  authorizations  is  deter¬ 
mined  by  how  much  new  service  will  best  meet  the  statu¬ 
tory  standards  of  the  public  convenience  and  necessity.25 
There  is  not,  as  in  a  television  case,  one  channel  for  which 
several  applicants  are  applying.  The  Board  must  cer¬ 
tificate  more  than  one  carrier  if  service  by  more  than  one 
carrier  is  required  by  the  public  convenience  and  neces¬ 
sity.  In  this  case,  for  example,  it  increased  the  nonstop 
certificate  authorizations  between  Chicago  and  New  York 
and  between  Detroit  and  New  York  from  three  carriers 
to  five  carriers. 

Moreover,  the  Board  was  not  required  to  grant  all  of 
Petitioners’  Application  or  none  of  it.  It  could  have 
awarded  any  one  of  the  fifteen  segments  sought  by  Peti¬ 
tioners.  In  practice,  more  often  than  not,  the  Board  has 
granted  only  a  portion  of  the  authority  sought. 

In  Florida ,  et  al.  v.  United  States,  2S2  U.S.  194  (1931), 
the  Interstate  Commerce  Commission  issued  an  order 
regulating  intrastate  rates  and  made  a  general  finding 
that  the  intrastate  rates  in  force  before  the  order  resulted 
in  “unjust  discrimination  against  interstate  commerce.” 
The  Court  held  that  there  was  a  lack  of  basis  or  essen¬ 
tial  findings  to  support  the  Commission’s  order,  stating: 

“The  Commission  made  no  findings  as  to  the  reve¬ 
nue  which  had  been  derived  by  the  carrier  from  the 
traffic  in  question,  or  which  could  reasonably  be  ex¬ 
pected  under  the  increased  rates,  or  that  the  altera- 


“preemptory  and  are  as  much  an  enactment  of  Congress  as  any 
other  section.”  See  also  American  Trucking  Assn.  v.  United  States, 
344  U.S.  298,  314. 

25  This  situation  is  similar  to  that  prevailing  under  the  Motor 
Carrier  Act  where  the  Court  stated  that  “from  the  beginning  it 
was  as  much  a  possibility  that  both  applications  would  be  granted 
as  that  both  would  be  denied  or  one  be  granted  and  one  denied.” 
( United  States  v.  Pierce  Auto  Freight  Lines,  327  U.S.  515,  524 
(1946)). 
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tion  of  the  intrastate  rates  would  produce,  or  was 
*  likely  to  produce,  additional  income  necessary  to 

prevent  an  undue  burden  upon  the  carrier’s  inter¬ 
state  revenues  and  to  maintain  an  adequate  trans¬ 
portation  service.”  (p.  214) 

The  lack  of  revenue  findings  is  closely  analogous  to 
the  lack  of  traffic  findings  here.  In  Mississippi  River 
Fuel  Corp.  v.  Federal  Power  Commission,  supra,  the 
Court  remanded  for  further  findings  a  rate  order  which 
did  not  clearly  set  forth  the  formula  used  in  allocating 
costs  to  sales  subject  to  the  Commission’s  rate  jurisdic¬ 
tion.26  The  Court  stated: 

“.  .  .  When  the  Commission  purports  to  act  upon 
‘the  exercise  of  informed  judgment,’  apart  from  es¬ 
tablished  criteria,  it  must  make  clear  and  cotnplete 
the  findings  and  the  reasons  which  lead  to  its  con¬ 
clusion.  These  costs,  as  we  have  said,  are  facts ;  they 
are  to  be  ascertained,  not  merelv  allowed  bv  grace. 
.  .  .”  (32  App.  D.C.  at  p.  218;  163  F.  2d  at* p.  443) 

►  The  language  is  equally  appropriate  here.  The  volume 

of  traffic  in  a  particular  market  is  a  fact.  The  number 
of  carriers  which  that  market  can  support  is  a  fact. 
These  facts  are  basic  to  a  determination  of  the  number 
of  carriers  in  each  segment  at  issue  which  are  required 
by  the  public  convenience  and  necessity.  Yet  the  Board 
simply  concludes  that  the  number  which  it  authorized 
coincides  with  the  number  required  to  meet  the  statutory 
needs. 

Petitioners  submit  that  the  P>oard  had  a  statutory 
obligation  to  determine  the  amount  of  new  transporta- 


20  See  also  Colorado  Wyoming  Gas  Co.  v.  Federal  Power  Commis¬ 
sion,  324  U.S.  626  (1945)  where  the  Court  required  the  Federal 
Power  Commission  to  make  detailed  findings  as  to  the  basis  of  its 
allocation  of  costs  to  direct  sales  customers.  The  Court  stated  “We 
have  repeatedly  emphasized  the  need  for  clarity  and  completeness 
in  the  basic  essential  findings”  and  remanded  the  case  because  “We 
do  not  know  why  the  lower  figure  [in  an  allocation  formula]  was 
rejected.” 
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tion  service  required  by  the  public  convenience  and 
necessity.  This  required  that  there  be  a  determination 
of  the  meaning  of  the  evidence  as  to  the  volume  of  traffic 
in  these  markets  and  the  number  of  new  authorizations 
in  each  market  which  would  best  promote  the  statutory 
purposes  of  Section  2.  It  must  state  specifically  and 
clearlv  the  reasons  whv  it  has  arrived  at  its  conclusions 
in  terms  of  the  statutory  standards.  This  calculation  is 
not  an  evidentiary  detail  but  a  finding  basic  to  the  exer¬ 
cise  of  the  Board’s  discretion.  It  is  exactly  the  kind  of 
fundamental  calculation  that  has  been  consistently  re¬ 
quired  by  the  courts.  The  Board  has  broad  discretion 
in  interpreting  the  evidence  and  exercising  judgment  as 
to  the  number  of  carriers  required  in  a  market.  But 
this  broad  discretion  merely  makes  it  more  important 
that  it  set  forth  clearly  and  specifically  the  reasons  why 
it  acts. 


IV 

Since  the  Board  Erred  in  Finding  That  Petitioners  Vio¬ 
lated  the  Act,  It  Erred  in  Finding  Petitioners  Unfit 

In  finding  Petitioners  unfit,  the  Board’s  opinion  relied 
in  large  part  on  the  Twentieth  Century  Compliance  Case 
(Order  No.  E-9360,  July  1,  1955)  which  found  that 
Petitioners  had  violated  the  Act.  (App.  446-7). 
The  validity  of  that  order  is  now  pending  before  the 
Court  in  North  American  Airlines ,  et.  al.  v.  Civil  Aero¬ 
nautics  Board,  Docket  No.  12S5S.  At  the  Prehearing 
Conference,  the  parties  agreed  to  rely  principally  en 
the  briefs  submitted  therein  on  the  question  of  whether 
Petitioners  had  violated.  This  brief  will  contain  no  fur¬ 
ther  discussion  of  that  question. 

Generally  since  the  Board  relied  on  its  decision  in  the 
Tweyitieth  Century  Compliance  Case  in  finding  Peti¬ 
tioners  unfit  here,  the  finding  cannot  be  affirmed  unless 
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the  order  in  that  ease  is  affirmed.  There  is  one  excep¬ 
tion.  One  of  the  issues  raised  by  Petitioners  in  the 
Twentieth  Century  Compliance  Case  was  the  validity 
of  the  Board’s  regulations.  The  Board  did  say  that 
even  if  the  regulations  were  invalid,  it  would  still  find 
Petitioners  unfit.  (App.  446-7)  If,  however,  that  case 
is  reversed  or  remanded  on  any  other  ground  than  the 
validity  of  the  regulations,  the  Board  has  not  properly 
found  that  Petitioners  are  unfit. 

Moreover,  even  if  this  Court  should  uphold  the  Board 
order  in  the  Compliance  Case,  it  is  still  essential  that 
the  determination  here  that  Petitioners  are  unfit  be  sup¬ 
ported  by  valid  findings.  Nor  can  the  action  here  be 
arbitrary.  It  must  also  be  supported  by  substantial  evi¬ 
dence.  Petitioners  believe  that,  irrespective  of  the  result 
of  the  Compliance  Case,  the  Board’s  determination  that 
Petitioners  are  unfit  is  unsupported  by  proper  findings 
and  is  arbitrary,  and  is  not  based  on  substantial  evi¬ 
dence.  These  points  are  discussed  in  Parts  V  through 
VII,  infra. 

V 

The  Board’s  Determination  That  Petitioners  Are  Unfit 
Is  Not  Based  on  Valid  Findings 

I 

A.  Under  Board  Precedents  Violations  Are  Not  a 
Bar  to  Certification  But  are  ‘Weighed  Against  the  Vio¬ 
lations  of  Other  Applicants  and  the  Need  for  Service. 

In  the  leading  Board  case,  the  Hawaiian  Interterri¬ 
torial  Service  Case,  10  CAB  62,  66-7  (1949),  the  Board 
determined  that  the  applicant,  Trans-Pacific  Airlines, 
had  operated  a  daily  scheduled  service  in  violation  of 
the  Act.  It  nevertheless  found  that  it  was  “fit,  willing 
and  able  ...  to  conform  to  the  provisions  of  the  Act.” 
While  the  Board  opinion  views  violations  as  a  serious 
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handicap  to  a  certificate  application,  it  expressly  held 
that  “they  do  not  constitute  a  legal  bar  to  the  granting 
of  a  certificate.”  The  fact  of  violation  is  merely  one 
factor  to  be  considered.  It  was  overcome  in  this  case 
by  the  public  need  for  competitive  service  in  Hawaii. 

The  applicable  principle  was  discussed  in  the  recent 
Trans- Atlantic  Cargo  Case  (Order  No.  E-9311,  June  17, 
1955).  The  Board  overruled  the  contentions  that  viola¬ 
tions  by  Seaboard  &  Western  Airlines  barred  it  from 
receiving  a  certificate,  stating: 

“.  .  .  Several  of  the  parties  .  .  .  contend  that 
since  Seaboard  has  been  found  guilty  of  knowing 
and  wilful  violations,  it  is  ineligible  for  certification. 
We  think  this  view  misinterprets  our  holding  in  the 
Hawaiian  Intraterritorial  Service  Case.  We  believe 
that  we  made  it  clear  in  that  case  that  a  finding  of 
past  violations  does  not  constitute  a  legal  bar  to 
future  certification,  but  is  a  factor  to  be  considered 
in  determining  which  applicant  should  be  certificated. 

“.  .  .  From  our  comparison  of  the  qualifications 
of  the  applicants,  it  is  clear  that  none  is  as  quali¬ 
fied  for  transatlantic  cargo  service  as  is  Seaboard. 
Moreover,  three  of  the  applicants,  viz.,  Transocean, 
Trans-Caribbean  and  Tiger  have  each  been  guilty 
of  violations  in  the  past,  leaving  only  EAA,  which 
has  never  operated,  and  Overseas,  whose  commer¬ 
cial  operations  have  been  extremely  limited. 

“Under  all  the  circumstances  we  are  satisfied  that 
Seaboard’s  past  violations  should  not  prevent  our 
granting  the  carrier  a  temporary  certificate  for 
transatlantic  all-cargo  service.”  (pp.  30-31) 

The  Board  then  found  Seaboard  fit,  willing  and  able. 

Thus,  the  violations  do  not  constitute  an  absolute  bar 
to  certification.  They  are  to  be  weighed  against  the  vio¬ 
lations  of  other  carriers  and  the  need  for  service. 
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B.  Five  of  the  Other  Applicants  Had  Seriously  Vio¬ 
lated  the  Act. 

Five  of  the  other  applicants  had  seriously  violated  the 
Act. 

1.  American  Airlines  violated  the  safety  regulations 
by  inaugurating  non-stop  DC-7  flights  in  November  1953 
which  required  flight  crews  to  operate  more  than  eight 
hours.  On  May  6,  1954,  it  petitioned  for  a  waiver  of  the 
eight-hour  rule.  The  Board  granted  the  waiver  despite 
the  clear  violation,  though  Member  Adams  dissented  as 
follows  :27 

“To  grant  a  waiver  of  a  long  established  safety 
rule  under  these  circumstances  would  put  the  Board 
in  the  unfortunate  position  of  condoning  past  and 
continued  violations  of  its  own  safety  regulations 
where  such  violations  were  not  justified  and  in  fact, 
where  they  should  have  been  foreseen  and  avoided.” 

This  was  a  safety  violation,  certainly  a  far  more  serious 
offense  in  aviation  than  an  economic  violation. 

2.  United.  On  January  6,  1953,  the  Board  issued  an 
order  denying  United’s  Petition  for  an  Exemption  find¬ 
ing  that  United  Airlines  practice  of  selling  only  54  seats  on 
its  coaches  violated  its  tariff  and  may  constitute  an  un¬ 
reasonable  or  discriminatory  practice  and  an  unfair  com¬ 
petitive  practice  in  violation  of  Sections  403,  404,  411  of 
the  Act  (49  U.S.C.  4S3,  4S4,  491)  (Order  No.  E-7062). 
When  United  continued  to  violate,  the  Board  instituted 
the  United  Enforcement  Proceeding,  Docket  No.  5945. 
This  proceeding  was  settled  by  an  agreement  that  within 
11  months.  United  would  fully  comply  with  the  Act.;  (Or¬ 
der  No.  E-7365,  May  S,  1953) 

3.  National  Airlines,  in  1945,  obtained  control  of  Carib- 


27  Regulation  No.  SR-405  (19  FR  3759)  adopted  June  14,  1954, 
19  FR  3759. 
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bean-Atlantic  Airlines  by  intentionally  violating  Section 
40S.  In  the  National-Caribbean- Atlantic  Control  Case, 
6  CAB  671  (1946),  the  Board  stated:28 

.  .  Mr.  Baker  expressed  his  willingness  to  take 
the  risk  of  not  obtaining  prior  approval  even  though 
such  action  might  be  deemed  a  violation  of  the  Act 
and  that  he  signed  his  agreement  ‘regardless  of  what 
that  involved.’ 

“Their  action  must  in  the  circumstances  be  deemed 
to  have  been  committed  ‘knowingly  and  willfully,’ 
as  those  words  are  used  in  the  Act.” 

4.  Colonial.  In  re  Investigation  of  Colonial,  Docket 
No.  4007,  the  Board  entered  an  order  against  Colonial 
Airlines,  Inc.,  and  its  officers  to  cease  and  desist  from 
failing  to  keep  required  accounts,  furnishing  free  or  re¬ 
duced  rate  transportation,  and  from  maintaining  inter¬ 
locking  relationships  without  first  obtaining  Board  ap¬ 
proval.  Further,  its  President  was  specifically  directed 
to  cease  and  desist  from  filing  incomplete,  inaccurate  or 
false  reports  with  the  Board  regarding  stock  ownership. 
(Order  No.  E-544S,  June  18,  1951)  Subsequently  the 
carrier  and  its  president  were  indicted  on  SO  counts. 
Both  pleaded  guilty  and  heavy  fines  were  assessed 
(United  States  v.  Colonial  Airlines,  et  aL,  Cases  No. 
136-33,  136-34,  District  Court,  S.D.,  N.  Y.) 

5.  Eastern.  In  Eastern-Colonial  Acquisition  Case. 
Eastern  Airlines  obtained  illegal  control  of  Colonial  Air¬ 
lines  without  obtaining  Board  approval  (App.  85,  86). 
The  Board  approved  the  transfer  of  Colonial’s  certificate 
to  Eastern  even  though  it  found  that  Eastern  had  ac¬ 
quired  illegal  control  (ONE  SI 36,  February  26,  1955), 
stating : 


28  See  also  the  more  recent  National  Airlines,  Inc.-G.  T.  Baker 
Enforcement  Proceeding,  CAB  Order  No.  E-8483,  June  29,  1954. 
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.  .  In  the  Board’s  decision  accompanying  this 
order,  the  Board  found  that  Eastern  had  acquired 
unlawful  ‘control’  of  Colonial  in  violation  of  Section 
40S  of  the  Act  prior  to  the  approval  of  the  acquisi¬ 
tion  agreement  by  the  Colonial  management  and 
shareholders.  The  Board  was  of  the  opinion  that 
Eastern’s  power  to  control  Colonial  did  not  influence 
or  affect  the  subsequent  execution  of  the  Eastern- 
Colonial  acquisition  agreement,  and  that  important 
public  interest  factors,  including  a  saving  in  subsidy 
requirements,  were  present  to  warrant  approval  of 
the  acquisition  agreement  under  Section  408.”  (p.  5) 

The  President  reversed.  The  Board  then  ordered  East¬ 
ern  to  divest  itself  of  control.  However,  the  Board  has 
never  said  that  Eastern  violations  make  it  ineligible  to 
acquire  Colonial’s  certificate.  Indeed,  it  has  expressly 
said  to  the  contrary  and  has  approved  the  acquisition  of 
Colonial  by  Eastern  (Order  No.  E-9945-6,  Januarv  26, 
1956). 


29  In  Order  No.  E-8446,  issued  on  June  17,  1954,  in  the  same 
proceeding,  the  Board  stated: 

“We  wish  to  make  it  clear  however,  that  our  action  here 
does  not  constitute  a  determination  by  this  Board  that  a  future 
acquisition  agreement  between  Eastern  and  Colonial  would 
necessarily  be  inconsistent  with  the  public  interest  if  Eastern, 
prior  to  entering  into  such  an  acquisition  agreement,  were 
shown  to  have  clearly  divested  itself  of  control  of  Colonial." 

Subsequent  to  the  issuance  of  Order  No.  E-8136,  the  Board  issued 
an  order  to  Eastern  to  show  cause  why  its  control  of  Colonial  should 
not  be  terminated  (Order  No.  E-8160,  March  9,  1954).  After  a 
hearing  the  majority  of  the  Board  with  two  members  dissenting 
found  that  Eastern’s  control  of  Colonial  had  terminated  ( Eastern- 
Colonial  Control  Case,  Order  No.  E.-9162,  May  2,  1955).  Eastern 
has  presented  a  second  agreement  acquiring  control  of  Colonial. 
After  the  hearings  Examiner  Bryant  recommended  approval  and 
has  ruled  that  the  prior  violations  do  not  bar  acquisition  of  Colonial 
by  Eastern  (see  Examiner’s  Report  in  Docket  No.  6998,  pp.  12-15). 
The  Examiner’s  decision  was  approved  by  the  Board  and  the  Presi¬ 
dent  (Order  No.  E-9945-6,  January  26,  1956). 


C.  The  Board  Findings  are  Inadequate  Because  They 
Do  Not  Make  a  Comparative  Evaluation  of  the  Rela¬ 
tive  Fitness  of  the  Applicants  Nor  Weigh  the  Effect 
of  Violations  Against  the  Need  for  Service. 

Petitioners  had  specifically  called  the  Board’s  atten¬ 
tion  to  these  violations  of  other  applicants  (App.  403-7). 
Petitioners  had  urged  that  the  violations  of  other  appli¬ 
cants  raised  more  serious  fitness  questions  (App.  101-9, 
406-40S).  Yet  the  Board  awards  routes  to  United  and 
Eastern 30  with  a  bare  statutory  finding  that  they  are 
fit.31  (App.  449-50).  The  application  of  American,  Na¬ 
tional  and  Colonial  are  dismissed  solelv  on  the  ground 
of  public  convenience  and  necessity.  The  contentions 
that  the  violations  of  other  applicants  were  more  serious 
is  not  discussed. 

Petitioners  are  entitled  to  an  evaluation  of  their  fit¬ 
ness  as  compared  to  other  applicants.  This  requires  an 
appraisal  of  the  relative  effect  on  fitness  of  the  viola¬ 
tions  charged  to  Petitioners  as  compared  to  those  charged 
against  other  applicants.  The  Board  might  have  con¬ 
sidered  the  violations  of  Petitioners  were  more  serious 
than  those  of  other  applicants  or  that  the  violations  of 
other  applicants  were  equally  serious  but  that  they  of¬ 
fered  more  in  terms  of  public  service.  It  did  none  of 
these  things.  It  simply  ignored  these  violations.  There 


30  United  was  authorized  to  serve  Pittsburgh  (Order  No.  E-9737, 
App.  516-524).  This  authorized  United  to  serve  such  important 
segments  as  New  York-Pittsburgh,  Pittsburgh.  Chicago,  Philadel- 
phia-Pittsburgh,  Pittsburgh-Cleveland,  Pittsburgh-Detroit.  United 
also  was  authorized  to  render  turn-around  service  between  Philadel¬ 
phia  and  Detroit  and  certain  other  restrictions  affecting  Toledo  and 
Detroit  service  were  lifted.  Eastern  was  authorized  to  carry  local 
passengers  between  Pittsburgh,  Cleveland,  Detroit  and  Akron. 
(App.  460-2) 

31  Obviously  the  bare  statutory  language  is  not  a  sufficient  find¬ 
ing.  Florida  et  al.  v.  United  States,  et  al.  supra. 
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is  not  one  word  of  discussion,  appraisal,  comparison  or 
evaluation  in  either  the  Examiner’s  Initial  Decision  or 
in  the  Board  Opinion.  There  are  no  comparative  find¬ 
ings. 

Petitioners  had  also  urged  that  the  public  need  for 
the  unique  kind  of  low  fare  coach  service  .offered  by 
Petitioners  outweighed  the  effect  of  any  violations  (App. 
406-411).  This  evaluation,  which  was  decisive  in  the 
Hawaiian  Intraterritorial  Service  Case,  supra,  is  not 
made  by  the  Board.  It,  too,  is  dismissed  without  dis¬ 
cussion  or  any  indication  that  the  Board  considered  it. 

Petitioners  urged  that  the  Board  erred  in  failing  to 
evaluate  the  relative  fitness  of  the  applicants  and  to 
weigh  the  alleged  violations  of  Petitioners  against  pub¬ 
lic  need  for  Petitioner’s  unique  service.  The  Board  cases 
had  clearly  indicated  that  both  evaluations  were  sig¬ 
nificant.  Petitioners  had  raised  both  points.  The  Board 
was  required  to  make  proper  findings  dealing  with  both 
points  ( Johnston  Broadcasting  Co.  v.  Federal  Commu¬ 
nications  Commission,  supra.)  It  failed  to  do  so. 

VI 

The  Board’s  Determination  That  Petitioners 
Are  Unfit  is  Arbitrary 

A.  The  Board  Has  Consistently  Ignored  the  'Viola¬ 
tions  of  Other  Carriers  in  Determining  Their  Fitness 
for  Route  Awards 

The  Board  has  never  found  that  a  certificated  carrier 
was  unfit  for  route  extension  because  .of  violations.  Yet 
there  have  been  many  serious  violations  32  of  the  Act  by 


32  The  following  violations  wTere  called  to  the  Board’s  attention  in 
Petitioners’  Brief  (App.  403-4) :  For  the  year  ended  June  30,  1952, 
the  Board's  Annual  Report  shows  that  222  informal  enforcement 
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carriers  who  continue  to  receive  additional  certifica¬ 
tions.33  The  serious  violations  of  American,  United, 
Colonial,  Eastern  and  National  have  been  previously- 
discussed.  The  Board  has  never  considered  these  vio¬ 
lations  in  determining  the  fitness  of  these  carriers.  In¬ 
deed  in  the  last  six  months  three  of  these  carriers  have 
received  route  awards  without  any  mention  of  the  vio¬ 
lations.  Indeed  a  search  of  the  Board  cases  reveals 
only  one  case  where  any  applicant  was  denied  a  cer¬ 
tificate  on  any  such  ground  and  in  that  case  the  Board 
also  found  the  applicant  was  financially  unfit.34 


cases,  17  formal  Board  enforcement  cases  and  5  enforcement  court 
actions  were  completed.  A  quick  review  of  the  Board’s  Docket  indi¬ 
cates  a  wide  variety  of  enforcement  actions  involving  a  large  num¬ 
ber  of  certificated  trunk  line  carriers.  Northwest  Airlines  (Docket 
4290-Unfair  competition  by  carrying  bulk  shipments  of  unauthor¬ 
ized  freight  forwarders  favored  by  Northwest) ;  American  Airlines, 
Inc.  (Docket  4300-Unfair  competition  by  aiding  in  the  establish¬ 
ment  and  operation  of  a  favored  unauthorized  freight  forwarder) ; 
Docket  6098  charging  standard  fares  on  coach  flights) ;  (Docket 
2052-Illegal  Control  of  American  by  Aviation  Corp.) ;  Pan  American 
(Docket  3268-Unauthorized  operation  to  Saudi  Arabia;  Docket  588- 
Illegal  control  over  Aerovias  de  Gautemala;  Docket  5477-Free 
transportation  on  N.Y.-Miami  flights.) ;  Northeast  (Docket  3283- 
Unlawful  acquisition  of  control  by  Atlas  Corp.) ;  Western  (Docket 
4206-Illegal  control  by  Western  of  Western  Airlines  of  California.) 
National  (Docket  4893-Illegal  control  of  National  by  W.  R.  Grace 
&  Co.);  Docket  3298-Improper  interlocking  relationship  with  Pan 
American  through  Lehman  Bros.) ;  Colonial  (Docket  4 9 07- Violation 
of  Reporting,  rate  and  interlocking  relationship  requirements). 

™  In  addition  to  the  awards  made  to  the  United  and  Eastern  in 
this  case,  United  and  American  received  additional  routes  in  the 
Denver  Service  Case,  (Order  No.  9735,  November  14,  1955)  and 
Eastern  and  American  in  the  Southwest-Northeast  Case  (Order 
No.  E-9755,  November  21,  1955). 

34  In  the  Re-opened  Latin- American  Air  Freight  Case  (Order 
No.  E-8662,  September  29,  1954)  the  Board  adopted  an  Examiner’s 
finding  that  the  officers  of  Skytrain  Airways  lacked  veracity.  But 
the  Examiner  also  determined  that  since  Skytrain  had  not  owned 
any  aircraft  for  four  years  and  had  less  than  $400  cash  assets, 
it  was  not  financially  able  to  conduct  the  operation  (See  Report  of 
Examiner  Henderson,  pp.  27-29). 
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The  extent  to  which  the  Board  has  ignored  violations 
in  assessing  fitness  can  be  illustrated  by  the  history  of 
the  air  freight  carriers.  In  1945-1947,  the  Board’s  reg¬ 
ulations  (Part  292.1) 35  provided  that  an  air  carrier  could 
conduct  operations  without  a  certificate  if  it  did  not 
operate  “between  any  designated  points  regularly  or 
with  a  reasonable  degree  of  regularity.”  On  June  10, 
1947,  the  Board  passed  Part  295  of  its  Economic  Kegu- 
lations  authorizing  irregular  freight  carriers  with  pend¬ 
ing  certificate  applications  to  conduct  regularly  sched¬ 
uled  operations  between  “established  points”  pending 
decision  in  the  Air  Freight  Certificate  Case,  10  CAB 
572  (1949).  “Established  points”  were  defined  “to  in¬ 
clude  any  point  to  or  from  which  such  carrier  has  trans¬ 
ported  property  by  air  for  compensation  or  hire  on 
other  than  merely  a  casual,  occasional ,  or  infrequent 
basis  at  any  time  during  the  twelve  month  period  end¬ 
ing  May  5,  1947.  .  .  .”3C  (Underscoring  supplied)  ^ 

Pursuant  to  the  provision  Slick  and  the  Tigers  filed  a 
statement  of  established  points.  Slick  Airways,  Inc., 
showed  that  it  had  served  Chicago  240  times  a  month, 
New  York  87  times  and  Burbank  83  and  the  Flying 
Tiger  Line,  Inc.,  made  a  similar  showing.37  The  ironic 
fact  is  that  during  this  month,  it  was  illegal  under  Part 
291,  the  then  effective  regulation,  for  a  non-certificated 
carrier  to  render  service  between  points  regularly  .or 
with  a  reasonable  degree  of  regularity.  "With  filings 
showing  service  of  this  frequency  the  freight  carriers 
showed  that  they  violated  Part  291  in  order  to  be  eligible 
for  the  broader  exemption  granted  by  Part  295.  More¬ 
over,  when  the  Board  granted  certificates  to  some  of 

M  Reg.  Ser.  No.  388,  12  Fed.  Reg.  3076. 

36  Reg.  Serv.  No.  389.  14  CFR,  §  295.1(b). 

37  The  reports  filed  by  these  carriers  pursuant  to  Part  295  are  on 
file  with  the  Board. 
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these  carriers  in  the  Air  Freight  Certificate  Case ,  10  CAB 
572  (1949),  it  not  only  found  them  fit,  it  didn’t  even  men¬ 
tion  these  frequency  violations,  although  they  were  men¬ 
tioned  by  Member  Jones  in  his  dissenting  opinion.3* 

The  Board’s  most  recent  ease  dealing  with  the  problem 
is  equally  illustrative.  In  the  North-South  Air  Freight 
Renewal  Case  (Order  No.  E-97G0,  November  21,  1955),  the 
Board  refused  to  even  investigate  the  effect  on  fitness  of 
Kiddle  Airlines  of  charges  raised  on  a  Petition  for  Be- 
consideration  by  National  Airlines  that,  since  the  hearing, 
the  control  of  the  company  had  vested  in  a  stockholder  who 
had  substantial  interest  in  other  transportation  enterprises 
without  the  required  Board  approval  and  that  the  President 
of  the  company  had  been  engaged  in  questionable  activities 
in  connection  with  an  insurance  company  which  was  under 
investigation  by  the  Securities  and  Exchange  Commission 
and  a  grand  jury. 

The  Board’s  policy  must  be  judged  by  what  it  does  rather 
than  bv  what  it  savs.  While  in  17  vears  there  has  been 
occasioned  strong  language,  violations  have  not  in  fact  been 
considered  significant  in  certifiate  cases.3*  In  the  major 
case  where  a  new  group  of  carriers  were  seeking  entry  to 
provide  new  all  freight  service,  violations  were  not  con¬ 
sidered  at  all.  In  considering  extention  of  the  grandfather 


38  See  Dissenting  Opinion  of  Member  Jones,  Air  Freight  Certifi¬ 
cate  Case,  10  CAB  572,  621.  Petitioners  pointed  out  these  viola¬ 
tions  to  the  Board.  (App.  403-406) 

30  There  are  other  cases.  In  Schulman  Freight  Forwarder  Appli¬ 
cation  (Order  No.  E-7430,  June  1,  1953)  the  Board  issued  a  letter 
of  registration  to  a  freight  forwarder  despite  the  fact  that  it  found 
that  the  applicant  had  been  operating  for  two  and  a  half  years 
without  the  necessary  license  or  without  a  tariff.  In  Indiana-Ohio 
Local  Service  Case,  Docket  No.  4034,  the  Board  found  serious  vio¬ 
lations  by  Lake  Central  but  held  the  record  open  for  the  carrier  to 
make  an  offer  of  settlement,  permitted  the  carrier  to  operate  in  the 
meantime  and  subsequently  found  the  carrier  fit  (Orders  No. 
E-6889,  October  17,  1952,  and  Order  No.  E-7054. 
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trunkline  carriers,  the  Board  has  never  considered  viola¬ 
tions  in  any  case  as  affecting  the  fitness  of  these  carriers. 


B.  In  the  Light  of  the  Board’s  Past  Decisions  Ignor¬ 
ing  Violations  of  Other  Carriers,  the  Denial  of  Peti¬ 
tioners’  Application  Because  of  Violations  is  Arbitrary. 

Petitioners  are  entitled  to  an  even-handed  administra¬ 
tion  of  the  statute.  Any  violations  which  it  may  have  com¬ 
mitted  must  be  treated  with  the  same  perspective  that  the 
Board  has  employed  in  the  case  of  other  carriers.  Of. 
Yick  Wo  v.  Hopkins,  supra.  The  Board  cannot  ignore  the 
fact  that  serious  violations  were  completely  disregarded 
when  certificated  carriers  sought  extention  and  when  the 
all-freight  carriers  were  certificated. 


Petitioners  are  not  urging  that  the  Board  is  bound  by 
a  doctrine  of  stare  decisis  or  that  if  the  Board  errs  once, 
it  must  continue  to  err  or  that  two  wrongs  make  a  right. 
We  are  not  saying  that  the  Board  could  not  announce  a 
change  in  its  fitnes  policy  if  it  made  proper  findings.  But 
the  seventeen  vears,  violations  had  not  been  decisive  of 

f  7 

the  fitness  question,  despite  that  there  have  been  serious 


violations.40  The  bald  decision  of  unfitness  here  without 


40  Petitioners  pointed  out  that  the  violations  of  the  other  cer¬ 
tificated  applicants  were  serious  violations.  (App.  403-408)  All 
those  violations  were  intentional.  None  were  committed  under  a 
claim  of  right.  In  case  of  American’s  violations  and  those  of  the 
Air  Freight  Carriers,  there  was  never  conformity.  The  Board 
changed  its  regulations.  All  these  violations  indicated  a  greater 
predisposition  towards  lawlessness  than  the  allegations  made 
against  Petitioners  as  far  as  violations  by  certificate  carriers  were 
concerned.  Conformity  with  the  Act  would  not  have  put  these  car¬ 
riers  out  of  business  but  merely  reduced  their  profits.  On  the  other 
hand,  if  Petitioners  had  accepted  the  Board’s  interpretation  of  its 
regulations,  it  would  have  been  put  out  of  business.  Petitioners 
are  not  urging  that  this  fact  justifies  violation  or  even  mitigates 
the  penalty  in  a  compliance  case.  They  are  stating  that  in  a  cer¬ 
tificate  case,  violations  which  occur  when  the  alternative  is  business 
suicide,  do  not  indicate  a  predisposition  to  violate  under  less  drastic 
circumstances. 
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explanation  or  justification  for  a  change  in  policy  is  arbi¬ 
trary  and  discriminatory.  It  is  particularly  so  because 
Petitioners  had  pointed  out  the  violations  of  other  appli¬ 
cations  and  had  urged  that  they  raised  far  more  serious 
fitness  questions.  Yet  Petitioners’  contentions  were  not 
even  discussed. 

The  wide  discretion  vested  in  the  Board  does  not  give 
the  right  to  exercise  this  discretion  in  an  arbitrary  manner. 
“Discretionary  power  does  not  carry  with  it  the  right  to 
its  arbitrary  exercise.”  ( Schachtman  v.  Dulles,  App.  D.C., 
225  F.  (2d)  938,  June  23,  1955)  As  was  stated  in  National 
Labor  Relations  Board  v.  Mall  Tool  Co.,  119  F.  (2d)  700, 
at  p.  702: 

“Consistency  in  administrative  rulings  is  essential, 
for  to  adopt  a  different  standard  for  similar  situations 
is  to  act  arbitrarily.  Under  such  circumstances  affirm¬ 
ative  orders  violate  administrative  discretion  and  be¬ 
come  punitive  rather  than  a  remedial  measure,  outside 
the  scope  of  the  Board’s  powers.” 

In  McKay  v.  Wahlenmaier,  supra,  this  Court  recently 
issued  a  writ  of  mandamus  to  the  Secretary  of  Interior  to 
cancel  an  oil  lease  awarded,  contrary  to  consistent  policy, 
to  a  lessee  who  had  failed  to  disclose  an  indirect  interest 
in  other  Federal  leases,  stating,  at  p.  43: 

“.  .  .  He  [the  Secretary  of  Interior]  is  also  bound, 
we  think,  to  treat  alike  all  violators  of  his  regulations. 
He  may  not  justify,  simply  by  saying  the  violation  is 
unimportant,  his  departure  in  a  single  case  from,  an 
otherwise  consistent  policy  of  rejecting  applicants 
which  do  not  conform  to  the  regulations  .... 

And,  at  p.  47 : 

“The  Secretary’s  decision  was  probably  based  on 
confusion  as  to  the  nature  of  the  question  before  him 
and  misapprehensions  of  his  own  power  and  duty  to 
cancel  a  lease  obtained  as  this  one  was.  If  it  was  not 
so  based,  the  decision  is  a  shocking  example  of  arbi¬ 
trary  administrative  action.” 
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The  reverse  is  also  true.  Here  the  consistent  practice 
of  the  Board,  despite  language  to  the  contrary,  lias  been 
to  disregard  violations.  The  departure  from  this  consistent 
policy  in  this  case  is  a  “shocking  example  of  arbitrary  ad¬ 
ministrative  action.” 

It  is  possible  that  the  Board  could  have  justified  taking 
a  different  view  of  the  violations  of  Petitioners  if  it  had 
made  proper  findings.  It  could  have  found  that  the  viola¬ 
tions  were  more  serious  or  indicated  a  greater  predisposi¬ 
tion  to  ignore  the  law  if  certificated.  If  it  had,  Petitioners 
would  have  had  the  opportunity  of  showing  that  such  a 
finding  was  not  supported  by  substantial  evidence.  Or  the 
Board  might  have  announced  a  new  tougher  policy  on  vio¬ 
lations.  If  it  had,  that  policy  would  have  been  applicable 
to  other  parties  as  well  as  Petitioners.  The  error  here  is 
that  the  Board  did  none  of  these  things.  After  years  of 
ignoring  violations  in  determining  fitness  in  certificate 
cases,  it  suddenly  considers  them  when  Petitioners’  appli¬ 
cation  is  pending.  It  gives  no  reason  for  its  change  in  rule. 
It  gives  no  reason  why  it  ignores  violations  of  other  appli¬ 
cants  in  the  same  proceeding.  Such  conduct  is  arbitrary 
and  discriminatory.  National  Labor  Relations  Board  v. 
Mall  Tool  Co.,  supra;  McKay  v.  WaMenmaier,  supra i 

VII 

The  Board’s  Determination  That  Petitioners  Are  Unfit 
Is  Not  Based  on  Substantial  Evidence 

The  decision  of  the  Board  must  be  judged  solely  on  the 
grounds  invoked  by  the  agency  Securities  Exchange  Com¬ 
mission  v.  Chenery,  318  U.S.  80  (1943).  In  this  frame  of 
reference  the  essential  factual  issue  is  as  follows:; 

1.  The  Board  expressly  recognizes  that  “the  purpose 
of  the  fitness  provision  is  not  punitive.”  The  Board’s  only 
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concern  is  with  the  “prospects  for  reliability  in  conform¬ 
ing  to  the  Act”  (App.  446-S).41 

2.  The  Board  does  not  deny  the  “adherence  of  the  appli¬ 
cants  to  safety  requirements”  and  its  “business  reliability 
...  in  dealing  with  the  public  and  other  companies.” 

3.  The  sole  basis  for  denial  is  that  the  Petitioners  would 
not  “resist  unlawful  activities  which  are  profitable  to  them 
but  contrary  to  law.”42 

The  Board  infers  that  Petitioners  are  unfit  from  one 
fact  alone — its  determination  that  Petitioners  have  over  a 
period  of  time  flown  more  frequently  than  permitted  by  its 
regulations.  That  is  the  only  question  raised  about  Peti¬ 
tioners’  fitness.  When  all  of  North  American’s  alleged  vio¬ 
lations  are  analyzed,  they  boil  down  to  one  thing  and  one 
thing  only,  the  frequency  regulations.  All  the  allegations 
in  Twentieth  Century  Compliance  Case ,  relating  to  control 
and  ticket  arrangements,  relate  to  this  one  factor  of  fre¬ 
quency.  All  of  the  findings  of  the  Board  in  that  case  and 
in  this  case  relate  solely  to  frequency — nothing  else. 


41  The  Board  stated : 

“In  finding  the  North  American  applicants  not  ‘fit,  willing 
and  able’  we  do  so  not  because  of  any  punitive  objective,  for 
as  North  American  has  pointed  out,  that  it  not  the  purpose  of 
the  fitness  test  in  section  401.  We  are  merely  appraising  the 
fitness  of  the  applicants  in  terms  of  section  401  of  the  Act  and 
the  prospects  for  reliability  in  conforming  to  the  Act  and 
regulations."  (App.  446-7) 

42  The  Board  stated : 

“Counsel  for  North  American  stresses  the  adherence  of  the 
applicants  to  safety  requirements  and  points  to  the  business 
reliability  of  these  carriers  in  dealing  with  the  public  and  with 
other  companies.  But  as  National  points  out,  the  items  are 
explained  by  the  fact  that  they  inure  to  the  economic  benefit 
of  the  North  American  group.  They  do  not  show  that  under 
certificated  operations  the  applicants  would  or  could  resist 
unlawful  activities  which  would  be  profitable  to  them,  but 
contrary  to  law."  (App.  447-8) 
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Assuming  that  Petitioners  have  flown  too  frequently,  the 
issue  is  whether  this  alone  supports  a  finding  that  Peti¬ 
tioners  could  not  “resist  unlawful  activity  which  would  be 
profitable  to  them  but  contrary  to  law.”  In  determining 
whether  this  conclusion  is  supported  by  substantial  evi¬ 
dence,  the  whole  record  must  be  considered.  The  rule  was 
set  forth  in  Universal  Camera  Corp.  v.  National  Labor 
Relations  Board ,  supra,  at  p.  488,  as  follows: 

“The  substantiality  of  evidence  must  take  into  ac¬ 
count  whatever  in  the  record  fairly  detracts  from  its 
weight.  This  is  clearly  the  significance  of  the  require¬ 
ment  in  both  statutes  that  courts  consider  the  whole 
record.  Committee  reports  and  the  adoption  in  the 
Administrative  Procedures  Act  of  the  minority  views 
of  the  Attorney  General’s  Committee  demonstrated 
that  to  enjoin  such  a  duty  on  the  reviewing  court  was 
one  of  the  important  purposes  of  the  movement  which 
eventuated  in  that  enactment.” 

When  the  whole  record  is  examined  taking  “into  account 
what  detracts  from  its  weight,”  there  is  no  warrant  for  the 
inference  that  violations  of  frequency  restrictions  imply 
disregard  of  Board  regulations  if  a  certificate  is  awarded. 
The  record  is  uncontradicted  that  Petitioners  have  con¬ 
ducted  their  business  relations  in  conformity  with  the 
highest  standards  of  integrity.  In  serving  its  passengers, 
they  have  accepted  greater  responsibility  and  adopted 
higher  standards  of  service  than  have  the  certificated  car¬ 
riers.  (App.  42-3)  They  have  fully  complied  with  all 
safety  regulations  of  the  Board.  More  than  that,  they  have 
aggresively  adopted  such  advance  safety  measures  as 
backward  seating  and  omni-range  equipment.  (App,  43-4, 
45-6) 

The  Board  ignores  this  evidence  of  reliabilitv  because 
these  items  “inure  to  the  economic  benefit”  of  Petitioners 
(App.  447-8).  Certainly  obedience  to  safety  regulations 
and  high  standards  of  passenger  sendee  and  business 
reliability  cannot  be  disregarded  merely  because  they  also 
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may  be  good  business  practice.  There  have  been  many 
irregular  carriers  that  have  felt  it  more  profitable  to  cut 
corners  on  safety,  to  evade  their  creditors  and  to  minimize 
their  responsibility  to  passengers.  Petitioners  have  chosen 
the  responsible  and  not  the  irresponsible  road  to  business 
success.  This  fact  cannot  be  disregarded — whether  or  not 
it  was  induced  by  profit  motives. 

If  the  whole  record  is  analyzed,  there  is  no  reasonable 
prospect  that  Petitioners  would  engage  in  unlawful  activ¬ 
ities  if  certificated.  The  Board  opinion  is  silent  on  the  kind 
of  violations  it  anticipated.  The  possibility  of  any  major 
violations  is  clearlv  negated  by  Petitioners’  record. 

1.  It  couldn’t  be  a  violation  of  a  safety  regulation. 
Petitioners’  record  belies  that  and  besides  the  theory  of 
the  opinion  is  that  safety  compliance  is  good  business. 

2.  It  wouldn’t  be  violation  of  its  responsibility  to  pas¬ 
sengers.  Petitioners  have  always  handled  passengers  well. 
Under  the  theory  of  the  Board’s  opinion,  it  will  continue 
to  be  good  business  to  do  so. 

3.  It  wouldn’t  be  a  violation  of  regularity  provisions  if 
Petitioners  had  a  certificate  which  would  permit  regular 
operations. 

This  leaves  open  only  the  possibility  that  there  is  some 
minor  kind  of  unspecified  violations  which  Petitioners 
might  indulge  in  because  “it  is  profitable  to  them  but 
contrary  to  law.”  13  This  kind  of  violation  is  precluded  by 
one  simple  fact.  A  certificate  can  be  cancelled  for  inten¬ 
tional  violation  (49  U.S.C.  §  4Sl(h).  There  is  nothing  so 
profitable  as  to  warrant  risking  a  valuable  and  profitable 


43  If  this  had  been  the  real  basis  for  the  Board  decision,  it  could 
have  accepted  Petitioners’  suprprestion  that  they  be  awarded  a  tem¬ 
porary  certificate.  Then  if  Petitioners  could  not  resist  “unlawful 
activity  which  would  be  profitable  to  them  but  contrary  to  law”  they 
would  lose  their  certificate. 
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certificate  right  The  Board  has  concluded  that  Petitioners 
adherence  to  safety  standards  and  its  business  reliability 
is  explained  by  the  fact  that  these  items  inure  to  Petitioners 
economic  benefit.  It  cannot  ignore  the  fact  that  compliance 
with  the  full  requirements  of  a  certificated  operation  would 
also  inure  to  their  economic  benefit. 

Tlie  Board  has  not  examined  the  whole  record.  It  has 
selected  portions  which  support  its  conclusion.  It  has  ig¬ 
nored  the  hard  facts  of  safe  and  responsible  operation  by 
Petitioners  and  attempted  to  explain  them  away  by  devious 
and  illogical  rationalizations.  Petitioners  submit  that  it  is 
error  for  an  administrative  agency  “to  ignore  all  the  evi¬ 
dence  given  by  one  side  in  a  controversy  and  with  studied 
design  give  credence  to  the  testimony  of  the  other  side.” 
National  Labor  Relations  Board  v.  A.  Sartorius  &  Co.,  140 
F.  (2d)  203  (2nd  Cir.  1944);  National  Labor  Relations 
Board  v.  Union  Pacific  Stages,  Inc.,  99  F.  (2d)  153,  177 
(9th  Cir.  (1938));  National  Labor  Relations  Board  v. 
Thompson  Products,  Inc.,  97  F.  (2d)  13,  15  (6th:  Cir. 
(1938)). 

Moreover,  Petitioners  urge  that  the  Board  must  weigh 
the  evidence  in  the  same  frame  of  reference  that  it  viewed 
the  violations  of  other  carriers  in  other  cases.  As  Professor 
Jaffe  has  pointed  out,  an  agency  should  not  “be  permitted 
to  protect  varying  and  inconsistent  policy  judgments  be¬ 
hind  the  specious  facade  of  fact  finding.  On  sufficient 
showing  an  agency  should  be  permitted  to  change  its  mind 
but  it  should  not  have  more  than  one  state  of  mind  at  the 
same  time.” 44  The  narrow  factual  base  and  the  strained 
inferences  that  support  the  Board  conclusion  of  unfitness 
are  in  contrast  to  the  manner  in  which  it  treats  violations 
of  other  applicants.  These  carriers  are  absolved  by  the 
simple  device  of  ignoring  their  violations.  The  Board  must 


**  Jaffe,  Judicial  Review,  Substantial  Evidence  on  the  Whole 
Record,  64  Harvard  Law  Review  1233  (1951). 
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have  some  consistent  basis  for  judging  facts.  It  cannot 
strain  to  find  one  applicant  unfit  and  disregard  more 
serious  violations  of  other  applicants. 

If  Petitioners’  application  is  examined  under  the  provi¬ 
sions  of  Section  401,  and  they  are  the  only  relevant  pro¬ 
visions,  the  Board  could  onlv  conclude  that  Petitioners  are 
fit.  Petitioners  have  been  responsible  on  safety,  in  passen¬ 
ger  handling,  in  their  business  relationships  generally.  If 
certificated,  they  would,  in  fact,  conduct  a  fully  responsible 
certificated  operation.  They  are  in  fact  and  law,  fit  under 
the  provisions  of  Section  401. 

CONCLUSION 

On  the  basis  of  the  foregoing  considerations,  the  order  of 
the  Civil  Aeronautics  Board  here  involved  should  be  set 
aside  and  the  application  of  Petitioners  should  be  reheard. 

Respectfully  submitted, 

Hardy  K.  Maclay 
1317  F  Street,  N.  W. 
Washington,  D.  C. 

William  C.  Burt 
Koteen  &  Burt 
836  Wyatt  Building 
Washington,  D.  C. 
Attorneys  for  Petitioners 


January  31,  1956 
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APPENDIX  A 

CIVIL  AERONAUTICS  ACT 
Statutes  Involved 
DECLARATION  OF  POLICY 

Sec.  2.  [25  Stat.  980 ,  49  U.S.C.  402 ]  In  the  exercise 

and  performance  of  its  powers  and  duties  under  this  Act, 
the  Authority  shall  consider  the  following,  among  other 
things,  as  being  in  the  public  interest,  and  in  accordance 
with  the  public  convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present  and 
future  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  national 
defense; 

(b)  The  regulation  of  air  transportation  in  such  man¬ 
ner  as  to  recognize  and  preserve  the  inherent  advantages 
of,  assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation  by, 
air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  effi¬ 
cient  service  bv  air  carriers  at  reasonable  charges,  with- 
out  unjust  discriminations,  undue  preferences  or  advan¬ 
tages,  or  unfair  or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service;  and 
of  the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 
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(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 

•  .*  •  * 

GENERAL  POWERS  AN  DUTIES  OF  THE 

AUTHORITY 

General  Powers 

Sec.  205.  [52  Slat.  984,  49  U.S.C.  425 ]  (a)  The  Au¬ 

thority  is  empowered  to  perform  such  acts,  to  conduct  such 
investigations,  to  issue  and  amend  such  orders,  and  to  make 
and  amend  such  general  or  special  rules,  regulations,  and 
procedure,  pursuant  to  and  consistent  with  the  provisions 
of  this  Act,  as  it  shall  deem  necessary  to  carry  out  such 
provisions  and  to  exercise  and  perform  its  powers  and 
duties  under  this  Act. 

*  *  m  * 

CERTIFICATE  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY 

Certificate  Required 

Sec.  401.  [52  Stat.  987,  as  amended  by  56  Stat.  265,  61 

Stat.  449,  49  U.S.C.  481 ]  (a)  No  air  carrier  shall  engage 

in  any  air  transportation  unless  there  is  in  force  a  cer¬ 
tificate  issued  by  the  Authority  [Board]  authorizing  such 
air  carrier  to  engage  in  such  transportation:  Provided, 
That  if  an  air  carrier  is  engaged  in  such  transportation  on 
the  date  of  the  enactment  of  this  Act,  such  air  carrier  may 
continue  so  to  engage  between  the  same  terminal  and  inter¬ 
mediate  points  for  one  hundred  and  twenty  days  after  said 
date,  and  thereafter  until  such  time  as  the  Authority 
[Board]  shall  pass  upon  an  application  for  a  certificate 
for  such  transportation  if  within  said  one  hundred  and 
twenty  days  such  air  carrier  files  such  application  as  pro¬ 
vided  herein. 
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Issuance  of  Certificate 

(d)  (1)  The  Authority  (Board)  shall  issue  a  cer¬ 

tificate  authorizing  the  whole  or  any  part  of  the  trans¬ 
portation  covered  by  the  application,  if  it  finds  that  the 
applicant  is  fit,  willing,  and  able  to  perform  such  trans¬ 
portation  properly,  and  to  conform  to  the  provisions  o 
this  Act  and  the  rules,  regulations,  and  requirements  of 
the  Authority  (Board)  hereunder,  and  that  such  trans¬ 
portation  is  required  by  the  public  convenience  and  neces¬ 
sity;  otherwise  such  application  shall  be  denied. 

(2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Authority 
(Board)  may  issue  a  certificate  authorizing  the  whole  or 
any  part  thereof  for  such  limited  periods  as  may  be  re¬ 
quired  by  the  public  convenience  and  necessity,  if  it  finds 
that  the  applicant  is  fit,  willing,  and  able  properly  to  per¬ 
form  such  transportation  and  to  conform  to  the  provisions 
of  this  Act  and  the  rules,  regulations,  and  requirements  of 
the  Authority  (Board)  hereunder. 

•  #  *  * 

Form  and  Service  of  Orders 

Sec.  1005. (f)  Every  order  of  the  Authority  shall  set 
forth  the  findings  of  fact  upon  which  it  is  based,  and 
shall  be  served  upon  the  parties  to  the  proceeding  and 
the  persons  affected  by  such  order. 

JUDICIAL  REVIEW  OF  AUTHORITY’S  ORDERS 

Orders  of  Authority  Subject  to  Review 

Sec.  1006.  [52  Stat.  1024 ,  as  amended  by  63  Stat  107 , 

49  U.S.C.  646 ]  (a)  Any  .order,  affirmative  or  negative, 
issued  by  the  Authority  under  this  Act,  except  any  order 
in  respect  of  any  foreign  air  carrier  subject  to  the  ap¬ 
proval  of  the  President  as  provided  in  section  SOI  of  this 
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Act,  shall  be  subject  to  review  by  the  courts  of  appeals 
of  the  United  States  or  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  upon  petition,  filed 
within  sixty  days  after  the  entry  of  such  order,  by  any 
person  disclosing  a  substantial  interest  in  such  order. 
After  the  expiration  of  said  sixty  days  a  petition  may  be 
filed  only  by  leave  of  court  upon  a  showing  of  reasonable 
grounds  for  failure  to  file  the  petition  theretofore. 
{Amended  May  24, 1949,  63  Stat.  107.) 

Venue 

(b)  A  petition  under  this  section  shall  be  filed  in  the 
court  for  the  circuit  wherein  the  petitioner  resides  or 
has  his  principal  place  of  business  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 

*  *  *  * 

Power  of  Court 

(d)  Upon  transmittal  of  the  petition  to  the  Authority, 
the  court  shall  have  exclusive  jurisdiction  to  affirm,  mod¬ 
ify,  or  set  aside  the  order  complained  of,  in  whole  or  in 
part,  and  if  need  be,  to  order  further  proceedings  by  the 
Authority.  Upon  good  cause  shown,  interlocutory  relief 
may  be  granted  by  stav  of  the  order  or  bv  such  manda- 
tory  or  other  relief  as  may  be  appropriate:  Provided, 
That  no  interlocutory  relief  may  be  granted  except  upon 
at  least  five  days’  notice  to  the  Authority. 

Fundings  of  Fact  by  Authority  Conclusive 

(e)  The  findings  of  fact  by  the  Authority,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.  No 
objection  to  an  order  of  the  Authority  shall  be  consid¬ 
ered  by  the  court  unless  such  objection  shall  have  been 
urged  before  the  Authority  or,  if  it  was  not  so  urged, 
unless  there  were  reasonable  grounds  for  failure  to  do  so. 

•  *  *  • 
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ADMINISTRATIVE  PROCEDURE  ACT 
§  1009.  Judicial  review  of  agency  action 

Except  so  far  as  (1)  statutes  preclude  judicial  review 
or  (2)  agency  action  is  by  law  committed  to  agency  dis¬ 
cretion. 

Rights  of  review 

(a)  Any  person  suffering  legal  wrong  because  of  any 
agency  action,  or  adversely  affected  or  aggrieved  by  such 
action  within  the  meaning  of  any  relevant  statute,  shall 
be  entitled  to  judicial  review  thereof.  , 

#  *  #  * 

Scope  of  review 

(e)  So  far  as  necessary  to  decision  and  where  pre¬ 
sented  the  reviewing  court  shall  decide  all  relevant  ques¬ 
tions  of  law,  interpret  constitutional  and  statutory  provi¬ 
sions,  and  determine  the  meaning  or  applicability  of  the 
terms  of  any  agency  action.  It  shall  (A)  compel  agency 
action  unlawfully  withheld  or  unreasonably  delayed ;  and 
(B)  hold  unlawful  and  set  aside  agency  action,  findings, 
and  conclusions  found  to  be  (1)  arbitrary,  capricious,  an 
abuse  of  discretion,  or  otherwise  not  in  accordance  with 
law;  (2)  contrary  to  constitutional  right,  power,  privi¬ 
lege,  or  immunity;  (3)  in  excess  of  statutory  jurisdic¬ 
tion,  authority,  or  limitations,  or  short  of  statutory  right; 
(4)  without  observance  of  procedure  required  by  law;  (5) 
unsupported  by  substantial  evidence  in  any  case  sub¬ 
ject  to  the  requirements  of  sections  1006  and  1007  of 
this  title  or  otherwise  reviewed  on  the  record  of  an 
agency  hearing  provided  by  statute;  or  (6)  unwarranted 
by  the  facts  to  the  extent  that  the  facts  are  subject  to 
trial  de  novo  by  the  reviewing  court.  In  making :  the 
foregoing  determinations  the  court  shall  review  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any 
party,  and  due  account  shall  be  taken  of  the  rule  of  pre¬ 
judicial  error.  June  11,  1946,  c.  324,  §  10,  60  Stat.  243. 

•  •  *  • 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Brief  for  Petitioners  upon  the  Respondent  and  the 
applicants  for  intervention  by  mailing  copies,  postage 
prepaid,  to  the  following  persons: 

William  Caverly 
206  Tower  Building 
14th  &  K  Street,  N.W. 
Washington  5,  D.  C. 

Attorney  for  Trans  World  Airlines,  Inc. 
C.  Edward  Leasube 
1701  K  Street,  N.  W. 
Washington,  D.  C. 

Attorney  for  Northwest  Airlines,  Inc. 
William  Alonzo  Carter 
1016  Ring  Building 
Washington,  D.  C. 

Attorney  for  Capital  Airlines,  Inc. 
Ernest  Jennes 
Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American  Airlines,  Inc. 
Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  L.  Friedman 
Department  of  Justice 
Washington,  D.  C. 

Walter  E.  Vashak 
Detroit  Aviation  Commission  and 
Detroit  Board  of  Commerce 
Detroit,  Michigan 
William  C.  Burt 
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COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 

1.  (a)  Does  the  Board's  conclusion  that  petitioners  are 
unfit  to  receive  certificate  authority  rest  on  adequate  find¬ 
ings  supported  by  substantial  evidence? 

(b)  If  so,  do  petitioners  have  standing  to  challenge  the 
certificate  awards  made  to  the  ^successful  applicants? 

2.  Did  the  Board  make  adequate  findings  to  support 
its  determinations  that  the  public  convenience  and  neces¬ 
sity 

(a)  require  that  the  certificate  awards  be  made  to  the 
successful  applicants  rather  than  to  petitioners? 

(b)  did  not  require  a  grant  of  certificate  authority  to 
petitioners  in  addition  to  the  certificate  authority  awarded 
in  the  Board  proceeding? 


(i) 


INDEX 


Counterstatement  of  questions  presented . 

Counterstatement  of  the  Case . 

Statutes  involved  . 

Summary  of  Argument  . 

Argument  . 

Introduction  . 

I.  The  Board  correctly  found  petitioners  unfit  to  receive 
certificate  authority,  and  petitioners  therefore  have  no 
standing  to  challenge  the  awards  to  the  successful  ap¬ 
plicants  . 

A.  Petitioners  are  unfit  . 

B.  Being  unfit,  petitioners  have  no  right  to  compara¬ 

tive  consideration  and  lack  standing  to  chal¬ 
lenge  awards  made  to  others . 

II.  Apart  from  the  question  of  petitioners’  qualifications, 
the  Board  properly  denied  their  application  on  its 
merits  . 

A.  The  bases  for  selection  of  the  successful  applicants 

are  clear  and  rational . 

B.  An  adequate  comparative  evaluation  was  made  of 

petitioners’  application  . 

C.  The  awards  made  were  sufficient  to  meet  the  serv¬ 

ice  needs  . 

Conclusion  . 
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IN’  THE 


Amtell  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,942 

North  American  Airlines,  Inc.;  Trans  National  Airlines, 
Inc.;  Trans  American  Airways,  Inc.;  North  American 
Air  Coach  System,  Inc.;  Republic  Aircoach  System; 
Twentieth  Century  Aircraft  Company  ;  California  Air¬ 
craft  Company,  petitioners, 

v. 

Civil  Aeronautics  Board,  respondent, 

Northwest  Airlines,  Inc.;  Capital  Airlines,  Inc.;  Detroit 
Aviation  Commission  of  the  City  of  Detroit;  Trans 
World  Airlines,  Inc.  ;  United  Air  Lines,  Inc.  ;  American 
Airlines,  Inc.,  intervenors. 


ON  PETITION  FOR  REVIEW  OF  AN  ORDER  OF  THE  CIVIL 

AERONAUTICS  BOARD 


BRIEF  FOR  RESPONDENT 


counterstatement  of  the  case 

^Petitioners  are  three  Large  Irregular  Carriers,  a  ticket 
agency,  and  three  partnerships  owning  and  leasing  air¬ 
craft  to  the  irregular  carriers  and  performing  various 
accounting  and  fiscal  services  for  them.  Together  with 
two  other  Large  Irregular  Carriers,  they  comprise  “North 


1 


2 


American  Airlines,”  or  the  “North  American  Group,” 
“System,”  or  “Combine,”  and  conduct  air  transportation 
operations  over  transcontinental  routesX  The  petitioners 
here  seek  review  of  a  Board  order  ( J.A^  413-490)2  denying 
their  joint  application  for  certificate  authority  to  conduct 
operations  between  New  York  and  Chicago  via  (1)  Phila¬ 
delphia  and  (2)  Pittsburgh,  Cleveland  and  Detroit  (J.A. 
2-7). 

The  Board  licensing  proceeding  involved  was  the  New 
Y ork-Chicago  Service  Case,  and  was  for  the  determination 
of  certificate  applications  proposing  new  and  improved 
services  to  points  within  the  general  geographic  area 
bounded  on  the  east  by  New  York,  on  the  west  by  Chicago, 
on  the  north  by  Rochester,  and  on  the  south  by  Pittsburgh. 
There  were  twenty-one  applications  heard  by  the  Board 
(J.A.  109-112),  filed  by  six  carriers  already  operating  within 

1  “Large  Irregular  Carriers”  do  not  hold  certificates  of  public 
convenience  and  necessity  but  rather  are  authorized  by  exemption 
to  conduct  only  infrequent  and  irregular  sendees  as  between  the 
same  points.  The  Board  has  heretofore  found  that  the  partners 
(Messrs.  Weiss,  Fisehgrund,  Lewin  and  Hart)  acquired  control  of 
the  carrier  components  of  the  North  American  group  without  Board 
approval,  in  violation  of  the  Act.  It  further  found  that  the  various 
components  of  “North  American”  here  involved,  together  with  the 
irregular  carriers  Hemisphere  Air  Transport  and  Unit  Export 
Company  which  make  up  the  rest  of  the  combine,  have  unlawfully 
pooled  their  properties  and  activities  to  conduct  regular  operations 
as  a  single  air  carrier.  The  Board  has  heretofore  revoked  the  Let¬ 
ters  of  Registration  of  the  petitioning  Large  Irregular  Carriers  for 
knowing  and  willful  violations  of  the  certificate  and  control  require¬ 
ments  of  the  Act  and  various  Board  regulations,  and  has  ordered 
the  carriers  and  Messrs.  Weiss,  Fisehgrund,  Lewin  and  Hart,  the 
moving  figures  in  all  of  these  enterprises,  to  cease  and  desist  from 
engaging  in  air  transportation.  This  order  is  under  review  in 
North  American  Airlines  v.  Civil  Aeronautics  Board,  C.A.D.C., 
Case  No.  12,858. 

2  The  initial  order  (E-9537,  dated  September  1,  1955)  was  sup¬ 
plemented  by  an  order  on  reconsideration  (E-9737,  J.A.  516-524), 
and  the  awards  made  by  the  Board  were  modified  in  various 
respects  by  subsequent  supplementary  orders  (E-9692,  J.A.  490-516; 
E-9886).  The  latter  order  was  issued  after  the  filing  of  the  tran¬ 
script  of  record  herein,  and  therefore  is  reproduced  as  Appendix  B 
to  this  brief. 
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and  to  and  from  the  area  (American,  Capital,  Eastern, 
Northwest,  TWA,  and  United)  and  by  four  carriers  seek¬ 
ing  certification  for  the  first  time  within  the  area  (Braniff, 
Colonial,  National,  and  the  North  American  group  (peti¬ 
tioners  here)). 

After  full  proceedings  unchallenged  as  to  regularity,  an 
initial  decision  was  issued  by  the  Board’s  examiner  (J.A. 
109-339),  followed  by  the  Board’s  decision  which  largely 
adopted  the  examiner’s  decision  (J.A.  422-423).  The  peti¬ 
tioners’  application  was  denied  on  two  grounds:  (1)  un- 
Hfitness  to  receive  operating  authority  because  of  untrust- 
^  worth  in ess_  as  shown  ^bv  numerous  violations  of  law'Tiy"* 
Messrs.  Weiss,  FTsehgrund,  Lewin  and  Hart  and  the  peti¬ 
tioning  irregular  carrier  components  of  the  North  American 
Combine,  and  (2)  on  its  merits,  apart  from  the  question 
of  fitness,  because  the  public  convenience  and  necessity 
needs  found  to  exist  could  better  be  met  through  amend¬ 
ment  of  certificates  of  carriers  already  operating  in  the 
area  involved.  The  violations  found  by  the  Board  (J.A. 
446-47)  are  hereinafter  described  in  the  text  of  this  brief. 
The  other  bases  of  the  Board’s  action  are  described  below. 

After  an  evaluation  of  traffic  data  and  existing  services 
(J.A.  258-264,  316-339)  the  Examiner  (J.A.  263-64,  295, 
308-310)  and  subsequently  the  Board  (J.A.  422-23)  con¬ 
cluded  that  existing  services  within  the  area  were  for'  the 
most  part  adequate  both  as  to  “coach”  and  “first-class” 
flights.  There  were,  however,  some  new  service  needs  to 
be  met."  The  Board  also  found  to  be  in  the  public  interest 

3  After  assessing  the  service  needs  involved,  the  Board  concluded, 
inter  alia ,  that  needs  existed  (1)  for  additional  service  between 
Rochester  and  Buffalo  on  the  one  hand  and  Flint,  Grand  Rapids, 
Lansing,  and  Muskegon  (and  to  a  lesser  degree  New  York  and 
Detroit)  on  the  other  (J.A.  287-90),  (2)  for  additional  service 
between  the  mentioned  Michigan  cities  and  New  York  (J.A.  293- 
94),  (3)  for  additional  sendee  between  the  mentioned  Michigan 
cities,  the  Twin  Cities,  Cleveland  and  Detroit  on  the  one  hand, 
and  Philadelphia  on  the  other  (J.A.  436-37),  (4)  for  a  through 
service  from  West  Coast  points  served  by  Northwest  to  New  York 
(J.A.  299-30,  427-28),  (5)  for  service  between  Detroit  and  western 
cities  served  by  TWA  (J.A.  429-35),  and  (6)  for  service  between 
Pittsburgh  and  western  points  on  United’s  system  (J.A.  517-21). 
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the  further  development  of  low  fare  air  transportation 
(J.A.  425-26,  433),  the  strengthening  of  weak  carriers 
(J.A.  423-26,  429-30,  437),  the  improvement  of  route  struc¬ 
tures  (J.A.  425-29,  431,  435,  439,  446),  and  the  removal 
of  various  restrictions  on  existing  services  within  the  area 
which  impeded  the  full  development  and  rendering  of 
desirable  services  (J.A.  264,  428-30,  441-42,  495-96). 

The  Board  concluded  that  all  of  these  objective  and 
service  needs  could  best  be  meet  through  making  awards  to 
carriers  already  certificated  for  operation  within  the  area. 
Further,  in  the  Board’s  view  these  objectives  outweighed 
any  benefits  which  might  result  from  awarding  routes  to 
entirely  new  operators  in  the  area,  including  awards  to 
the  petitioners  (J.A.  307-09,  429-30,  446).  Moreover,  the 
Board  did  not  believe  that  these  objectives  could  be  achieved 
if  additional  new  carriers  were  granted  awards  (J.A.  446). 
The  Board  also  agreed  with  the  examiner  that  selection  of  a 
new  carrier  with  no  supporting  route  would  assure  service 
onlv  for  the  larger  cities  lving  between  New  York  and  Chi- 
cago:  while,  on  the  other  hand,  awarding  the  new  services 
to  existing  carriers  in  the  important  traffic  generating  area 
would  permit  them  to  use  additional  revenues  and  expand 
services  over  the  less  profitable  routes  and  leaner  traffic 
cities  which  they  are  obligated  to  serve  (J.A.  307-10). 
Further,  the  benefits  from  competition  and  coach  services 
which  the  new  applicants  claimed  would  result  from  grants 
to  them  would  also  be  realized  from  the  awards  made  to 
existing  carriers  4  (J.A.  429-30,  446). 

The  routes  awarded  and  the  Board’s  reasons  therefor  are 
as  follows : 

1.  Capital  Airlines,  Inc.  (See  map,  J.A.  152A,  for  Capital’s 
prior  existing  routes) : 

(a)  Capital’s  route  14  was  extended  from  Detroit  to  New 
York  via  Buffalo  and  Rochester  so  that  the  carrier  may 

4  Member  Adams  would  have  deferred  action  on  the  applications 
of  National  and  North  American  until  such  time  as  experience  had 
demonstrated  whether  the  new  awards  made  would  meet  the  needs 
for  coach  service  which  he  believed  to  exist  in  the  area  (JA.  458). 
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provide  Detroit-New  York  service  via  these  points  as  well 
as  via  Cleveland  and  Pittsburgh  as  previously  authorized 
J.A.  452-53) ; 

(b)  Restrictions  preventing  turnaround  and  nonstop 
operations  between  New  York  on  the  one  hand  and  Detroit, 
Toledo,  Pittsburgh  and  Chicago  on  the  other  were  re¬ 
moved  (previously  restrictions  had  required  flights  serving 
these  points  to  be  through  flights  or  flights  with  a  pre¬ 
scribed  minimum  number  of  stops  en  route)  (J.  A.  449- 
50,  452-54) ;  and 

(c)  Philadelphia  was  added  as  a  new  point  on  Capital’s 
routes  14  and  55  (subject  to  a  restriction  against  local 
service  between  Philadelphia  and  Pittsburgh  and  a  re¬ 
striction  requiring  a  stop  at  Pittsburgh  on  all  flights  be¬ 
tween  Philadelphia  and  points  south  of  Pittsburgh), 
thereby  making  possible  new  service  between  Philadelphia, 
on  the  one  hand,  and  other  points  on  Capital’s  system  (J.  A. 
451-53,  502). 

These  awards  were  designed  to  strengthen  Capital  (J.  A. 
423-24),  and  to  meet  the  new  service  needs  found  to  exist 
to  Philadelphia,  Buffalo,  Rochester,  the  Twin  Cities,  and 
the  northern  Michigan  cities  of  Flint,  Grand  Rapids,  Lan¬ 
sing,  Muskegon  and  Saginaw  (J.A.  290,  293-94,  436-37).  The 
Board  found  the  services  involved  to  be  especially  suitable 
for  operation  by  a  regional  carrier  (J.  A.  423-24),  and,  that 
selection  of  Capital  would  contribute  most  to  the  develop¬ 
ment  of  a  sound  route  structure  for  the  nation  (J.  A.  423- 
24).  It  also  found  that  the  certifications  to  Capital  would 
provide  needed  competition  (J.  A.  424-25,  437),  stimulate 
the  promotion  of  coach  service  (J.  A.  425-26,  437),  and, 
because  as  a  regional  carrier  Capital  was  dependent  on 
short  haul  traffic,  assure  the  full  exploitation  of  the  traffic 
potential  (J.  A.  424-25). 

2.  Northwest  Airlines,  Inc.  (See  map,  J.  A.  213A,  for 
Northwest’s  prior  existing  routes) : 

(a)  Turnaround  operations  between  Detroit  and  New 
York  were  authorized  in  lieu  of  service  to  these  points  re¬ 
stricted  to  through  flights  ( J.  A.  451-52) ;  and 


(b)  Chicago  was  added  as  an  intermediate  point  between 
Milwaukee  and  Detroit  on  Northwest’s  transcontinental 
route  (subject  to  a  long  haul  restriction  requiring  that 
flights  serving  Chicago  shall  originate  or  terminate  at  Twin 
Cities  or  points  west  thereof  and  at  New  York-Newmrk), 
thus  permitting  New  York-Chicago  flights  (J.  A.  451-52, 
501-02) 

These  awards  were  made  for  the  purposes  of  strengthen¬ 
ing  the  carrier,  improving  the  competitive  balance  between 
it  and  United,  correcting  deficiencies  in  Northwest’s  route 
structure,  and  meeting  service  needs  to  western  points 
served  by  Northwest.  These  improvements  in  Northwest’s 
routes  -were  thus  found  to  contribute  to  more  balanced  com¬ 
petition  and  a  balanced  and  sound  national  route  system 
(J.  A.  297-98,  426-30). 

3.  Trans  World  Airlines ,  Inc.  (See  map,  J.  A.  222A),  for 
TWA’s  prior  existing  routes) : 

Detroit  was  added  to  segment  3(a)  of  TWA’s  transcon¬ 
tinental  route  as  an  intermediate  point  between  New  York 
and  Chicago,  subject  to  restrictions  requiring  that  flights 
serving  Detroit  shall  originate  or  terminate  at  Kansas 
Citv  or  west  thereof  and  at  New  York  and  that  flights  over 
the  newly  authorized  New  York-Detroit-Cliicago  routing 
shall  stop  at  Chicago.  (TWA’s  prior  service  to  Detroit  was 
provided  only  as  a  “stub-end”  on  segments  of  its  transcon¬ 
tinental  route  which  terminated  at  that  point)  (J.  A.  450- 
52,  501-02). 

These  awards  were  to  meet  service  needs  to  western 
points,  and  to  improve  the  carrier’s  route  pattern  and  its 
competitive  opportunities  in  the  Detroit  transcontinental 
market  (J.  A.  431-35,  495-96).  Further,  TWA  conducts 
extensive  coach  operations,  and  the  Board  found  a  likeli¬ 
hood  of  exploitation  of  the  air  coach  potential  by  TWA 
that  would  generate  substantial  additional  traffic  (J.  A. 
434-36).  In  addition,  the  long  haul  restriction  was  found 
to  minimize  materially  the  adverse  effect  on  other  car¬ 
riers  (J.  A.  435-36,  496-97). 


4.  Eastern  Air  Lines,  Inc.  (See  map,  J.  A.  190A,  for  East¬ 

ern’s  prior  existing  routes): 

Eastern’s  “closed  door”  restrictions  prohibiting  it  from 
carrying  local  traffic  between  Pittsburgh  on  the  one  hand 
and  Akron,  Cleveland  and  Detroit  on  the  other  were  re¬ 
moved  on  a  temporary  basis  and  a  long  haul  restriction  was 
substituted,  providing  that  flights  serving  such  points  shall 
originate  or  terminate  at  Roanoke  or  points  south  thereof 
(J.  A.  449-50). 

This  limited  authority  was  predicated  on  the  conclusion 
that  the  prior  restriction  had  resulted  in  a  wasteful  op¬ 
eration,  harmful  public  relations,  and  was  not  necessary 
for  the  protection  of  competitors  (J.  A.  272-75,  445), 

5.  United  Air  Lines,  hie.  (See  map,  J.  A.  236A,  for  United’s 

prior  existing  routes)  : 

(a)  United  was  authorized,  by  the  removal  of  a  through 
flight  restriction,  to  conduct  unrestricted  turnaround  flights 
between  Detroit  and  Philadelphia  (J.  A.  451-52) ; 

(b)  United’s  restriction  against  serving  Fort  Wayne  on 
flights  serving  Detroit  or  Toledo  was  eliminated  (J.  A. 
451-52) ; 

(c)  Pittsburgh  was  added  to  United’s  transcontinental 
route  as  an  intermediate  point  between  Youngstown  and 
Bradford  (Pa.)  (subject  to  the  restrictions  that  flights 
serving  Pittsburgh  must  originate  or  terminate  at  Omaha 
or  west  thereof  and  that  flights  serving  Pittsburgh  shall 
make  a  stop  at  Chicago,  with  local  service  between  Chicago 
and  Pittsburgh  being  authorized  on  a  temporary  basis 
only),  thus  permitting  service  between  Pittsburgh,  on  the 
one  hand,  and  New  York  and  such  eastern  points  as  Iiart- 
ford-Springfleld,  Providence,  Allentown-Bethlehem-Easton 
and  Boston,  and  Chicago  and  such  western  points  as  Seat¬ 
tle,  Tacoma,  Pendleton,  Boise,  Twin  Falls,  Denver,  Scotts- 
bluff,  North  Platte,  Omaha,  Kansas  City,  Moline  and  Mil¬ 
waukee,  on  the  other  (J.  A.  522-23,  Appendix  B  infra, 
p.  42). 

The  grants  to  United  were  based  on  findings  that  they 
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would  provide  improved  service  needs  to  points  west  of 
Chicago  on  United’s  system  (J.  A.  281-82,  306,  436-37, 
440-41,  495-96,  517-520,  Appendix  B  infra,  p.  42). 

STATUTES  INVOLVED 

The  principal  provisions  of  the  Civil  Aeronautics  Act 
here  involved  are  set  forth  in  Appendix  A  to  this  brief, 
infra ,  pp.  40-42.  Other  pertinent  statutory  provisions  are 
cited  or  quoted  in  the  text  of  this  brief. 

SUMMARY  OF  ARGUMENT 

I 

The  Board’s  conclusion  that  petitioners  are  unfit  to  re¬ 
ceive  certificate  authority  rests  on  adequate  findings  amply 
supported  by  the  evidence.  This  conclusion  was  based  in 
the  first  instance  upon  unreliability  demonstrated  by  the 
long  history  of  association  of  the  partners  in  the  North 
American  group,  Messrs.  Weiss,  Fischgrund,  Lcwin  and 
Hart,  with  flagrant  violations  of  the  Civil  Aeronautics  Act 
and  the  Board’s  regulations  thereunder,  which  alone  serve 
as  a  sufficient  basis  for  petitioner’s  disqualification.  Fur¬ 
ther,  the  Board  relied  upon  the  unlawful  conduct  evidenced 
by  subsequently  found  violations  of  both  the  partners  and 
the  individual  petitioning  carriers  (such  as  excessive  opera¬ 
tions,  unlawful  control  relationships,  and  evasion  of  re¬ 
porting  requirements)  irrespective  of  the  legality  of  pe¬ 
titioners’  combined  operations  or  the  validity  of  the  Board’s 
regulations,  the  latter  matters  being  the  ones  primarily  at 
issue  in  Case  No.  12,858.  The  unlawful  conduct  disclosed 
by  such  deliberate  violations,  which  have  been  characterized 
by  deception,  fully  justified  denial  of  the  application.  Fed¬ 
eral  Communications  Commission  v.  WOKO,  329  U.  S.  233 
(1946).  And  since  the  operations  found  unlawful  arc  pre¬ 
cisely  the  ones  for  which  certificate  authority  is  required 
and  sought,  this  fact  alone  would  support  denial  of  peti¬ 
tioners’  application.  ABC  Freight  Fonvarding  Co.  v. 
United  States,  125  F.  Supp.  926  (S.D.  N.Y.,  1954),  aff’d  per 
curiam,  348  U.  S.  967  (1955). 
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In  reaching  its  conclusion  that  petitioners  are  unfit,  the 
Board  weighed  and  rejected  all  matters  urged  as  offsetting 
petitioners’  unlawful  conduct.  Even  were  it  to  he  assumed 
that  the  Board  dealt  more  severely  with  these  petitioners 
than  with  other  lesser  violators  in  past  certificate  proceed¬ 
ings,  no  legal  error  results.  Federal  Communications  Com¬ 
mission  v.  WOKO,  supra. 

Being  unfit  to  receive  certificate  authority,  petitioners 
are  in  no  position  to  complain  as  to  any  alleged  lack  of 
qualification  on  the  part  of  carriers  to  whom  awards  were 
made.  Nor  are  petitioners  entitled  to  comparative  con¬ 
sideration,  either  on  the  question  of  their  relative  fitness 
via-a-vis  the  successful  applicants  or  on  the  merits  of  their 
application.  Simmons  v.  Federal  Communications  Com¬ 
mission,  79  U.  S.  App.  D.  C.  264,  145  F.  2d  578  (1944); 
Continental  Southern  Bus  Lines  v.  Civil  Aeronautics  Board, 
90  U.  S.  App.  D.  C.  352,  197  F.  2d  397  (1952),  cert.  den. 
344  IT.  S.  831  (1952).  The  requirements  imposed  by  this 
Court  for  comparative  consideration  apply  only  where  the 
applicants  being  considered  are  otherwise  qualified  to  re¬ 
ceive  awards,  and  petitioners’  unfitness  bars  any  claim  of 
error  on  this  ground.  Once  disqualified,  petitioners’  posi¬ 
tion  with  respect  to  other  aspects  of  the  Board’s  decision 
is  no  different  from  that  of  members  of  the  general  public 
who,  although  interested,  lack  standing  to  challenge  the 
Board’s  action  because  they  have  been  deprived  of  no  le¬ 
gally  protected  right. 

II 

The  merits  of  petitioners’  proposal,  like  those  of  all  other 
applicants  in  the  proceeding,  were  considered  in  the  broader 
framework  of  the  Board’s  paramount  concern  for  the  de¬ 
velopment  of  a  sound  air  transportation  system.  The  bulk 
of  the  service  needs  found  to  exist  were  for  improved  serv¬ 
ices  to  or  from  points  beyond  the  immediate  New  York- 
Chicago  area  under  consideration  or  for  only  limited  par¬ 
ticipation  in  the  area  traffic,  both  of  which  objectives  were 
necessarily  dependent  upon  awards  to  existing  carriers  with 
existing  route  structures  for  their  accomplishment.  Fur- 
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ther,  in  addition  to  providing  more  competition  and  stimu¬ 
lating  further  coach  development,  grants  to  existing  oper¬ 
ators  afforded  the  opportunity  for  the  Board  to  make 
needed  route  realignments,  to  strengthen  existing  carriers 
that  were  weak,  and  to  enable  such  carriers  to  spread  the 
benefits  of  participation  in  the  lucrative  traffic  markets  to 
their  smaller  cities  and  less  productive  routes.  In  contrast, 
petitioners,  who  seek  entirely  new  certificate  authority, 
offered  only  more  competition  and  the  prospects  of  more 
coach  development,  which  the  Board  found  could  just  as 
readily  be  provided  by  the  successful  applicants.  In  the 
light  of  such  findings,  there  can  be  no  doubt  that  the  Board 
set  forth  a  clear  and  rational  basis  for  its  decision  to  cer¬ 
tificate  only  existing  operators  and  adequately  explained 
why  the  awards  made  better  satisfied  the  public  interest. 

The  Board’s  conclusion  that  area  authorizations,  if  made 
to  existing  carriers,  would  enable  them  to  use  the  additional 
revenues  to  support  and  expand  service  over  their  less 
profitable  routes  and  to  their  leaner  traffic  cities  was  simply 
the  application  of  the  well-recognized  principle  of  public 
utility  regulation  that  profitable  operations  must  support 
the  less  productive.  The  fact  that  all  the  successful  appli¬ 
cants  serve  smaller  cities  and  leaner  routes,  and  their  statu¬ 
tory  obligation  to  do  so,  is  clear.  The  public  benefits  which 
flow  from  assuring  that  strong  points  will  support  the  weak 
obviously  require  no  detailed  explanation. 

Petitioners’  application  was  afforded  adequate  compara¬ 
tive  treatment.  The  grounds  of  superiority  asserted,  prin¬ 
cipally  new  carrier  competition  and  coach  development, 
were  considered  and  found  to  be  outweighed  by  the  other 
benefits  that  would  accrue  from  certification  of  existing 
operators.  Petitioners  were  comparatively  considered  both 
by  the  Examiner  and  the  Board  as  one  of  class  of  applicants 
seeking  new  entry  into  the  area,  and,  in  addition,  the 
Board’s  findings  show  that  petitioners  were  also  considered 
with  reference  to  individual  awards  made.  In  the  context 
of  public  utility  regulation,  where  extensive  judgment  and 
policy  determinations  must  be  made  not  only  in  selection 
but  in  ascertaining  the  predominant  needs  of  the  national 
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air  transportation  system,  no  greater  specificity  than  that 
here  employed  by  the  Board  is  required. 

The  Board  clearly  expressed  its  reasons  why  petitioners 
could  not  be  certificated  in  addition  to  the  successful  ap¬ 
plicants.  The  level  of  the  traffic  market  would  not  support 
such  an  additional  award  without  serious  diversion  from 
other  operators  and  without  the  loss  of  public  benefits 
flowing  from  improvements  in  the  route  patterns  of  existing 
carriers.  To  the  extent  that  petitioners  rely  on  their  own 
traffic  forecast  in  support  of  their  contention,  the  Board 
found  that  not  only  was  that  forecast  extremely  and  unduly 
optimistic,  but  that  even  if  it  were  ascertainable,  it  would 
not  support  the  grant  of  an  application  such  as  petitioners, 
which  seeks  entry  only  into  the  choicer  and  more  lucrative 
cities. 

ARGUMENT 

Introduction 

The  Board  denied  petitioners’  application  (1)  because 
of  their  unfitness  to  receive  certificate  authority,  and  (2)  on 
its  merits  apart  from  the  question  of  fitness.  Either  ground 
constitutes  an  independent  basis  for  denial.  We  show 
below  that  the  denial  for  lack  of  fitness  was  proper,  and 
hence  that  petitioners  lack  standing  to  challenge  the  awards 
to  the  other  applicants  or  to  complain  of  the  asserted  lack 
of  comparative  consideration  between  their  application 
and  those  of  the  successful  applicants.  Alternatively,  we 
show  that  the  denial  of  petitioners’  application  on  its  merits 
rests  on  findings  disclosing  a  rational  basis  for  the  denial 
and  adequate  comparative  consideration 


R  Petitioners  have  not  supported  on  brief,  and  hence  i  have 
abandoned  (Rule  17 (i)  of  the  Rules  of  Court)  issues  1(d),  2,  and 
3  of  the  issues  stipulated  in  the  prehearing  conference  agreement. 
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I.  The  Board  Correctly  Found  Petitioners  to  Be  Unfit  to  Re¬ 
ceive  Certificate  Authority,  and  Hence  Petitioners  Lack 
Standing  to  Challenge  the  Awards  to  the  Successful  Ap¬ 
plicants 

A.  Petitioners  are  unfit 

The  statutory  standards  for  certification  (Section  401(d), 
infra,  p.  41)  are  (1)  that  the  transportation  “is  required 
by  the  public  convenience  and  necessity,”  and  (2)  “the 
applicant  is  fit,  willing,  and  able  to  perform  such  trans¬ 
portation  properly,  and  to  conform  to  the  provisions  of  the 
Act  and  the  rules,  regulations,  and  requirements  here¬ 
under  *  *  V’  The  substantive  standard  of  public  con¬ 
venience  and  necessity  itself  implies  “a  requirement  that 
the  applicant  be  law-abiding.”  Federal  Communications 
Commission  v.  American  Broadcasting  Co.,  347  U.S.  284, 
290  (1954).  Further,  it  is  settled  law  that  a  regulatory 
agency  may,  as  the  Board  did  here,  deny  operating  author¬ 
ity  on  findings  of  unfitness  evidenced  by  past  violations, 
including  the  participation  in  unlawful  operations.  ABC 
Freight  Forwarding  Co.  v.  United  States,  125  F.  Supp. 
926  (S.D.X.Y.,  1954)  aff’d  per  curiam  348  U.S.  967  (1955) ; 
Federal  Communications  Commission  v.  WOKO,  329  U.S. 
223  (1946).6 

c  The  agency  retains  broad  discretion  in  this  area.  Thus  there 
would  not  appear  to  be  any  requirement  that  the  past  misconduct 
be  demonstrably  willful.  Federal  Communications  Commission 
v.  Broadcasting  Service  Organization,  337  U.S.  901  (1949)  reversing 
84  U.S.  App.  D.C.  152,  171  F.  2d  1007  (1949).  Moreover,  the  lack 
of  qualification  may  stem  from  activities  undertaken  in  disregard 
of  laws  other  than  those  administered  by  the  agency  denying  au¬ 
thority  to  the  applicant.  Klein  v.  Federal  Communications  Com¬ 
mission  (C.A.D.C.,  No.  12,453,  2/4/46)  (conduct  resulting  in  issu¬ 
ance  of  Postal  fraud  order) ;  Mansfield  Journal  Co.  v.  Federal  C om- 
munications  Commission,  86  U.S.  App.  D.C.  102.  180  F.  2d  28 
(1950)  (attempts  of  applicant  to  suppress  competition);  Mesters 
v.  United  States .  70  F.  Supp.  118  (E.D.N.Y.,  1947)  afffd  per  curiam 
332  U.S.  749  (1947)  (false  labeling  and  advertising,  and  violation 
of  price  regulations).  Nor  is  it  necessary  that  there  be  found,  as  the 
Board  found  in  the  present  case,  a  course  of  conduct  that  precludes 
certification;  it  is  sufficient  if  the  evidence  relied  upon  raises  “seri¬ 
ous  doubts”  as  to  an  applicant’s  qualifications.  WOKO,  supra. 
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We  submit  that  the  Board  acted  well  within  its  dis¬ 
cretionary  authority  in  holding  petitioners  to  be  unqualified. 
As  the  Board  found  here  (J.  A.  446-47),  and  as  the  record 
discloses,7  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart, 
have  a  long  history  of  willful  and  open  defiance  of  the  Civil 
Aeronautics  Act  and  regulatory  requirements  thereunder. 
Weiss  and  Fischgrund  are  the  former  operators  of  Stand¬ 
ard  Air  Lines,  a  carrier  whose  Letter  of  Registration  was 
revoked  for  “bold,  flagrant  and  persistent  disregard  of  the 
Civil  Aeronautics  Act”  resulting  from  the  conduct  of  un¬ 
authorized  regular  transcontinental  operations.  Standard 
A.L.  Noncertificated  Operations,  10  C.A.B.  4S6,  497  (1949). 
Lewin  and  Hart  operated  Viking  Airliners,  another  Large 
Irregular  Carrier,  whose  authority  was  terminated  for 
“persistent  disregard  of  the  requirements  of  the  Act  and 
the  Board’s  regulations”  involving,  inter  alia,  unlawful 
regular  operations.  Viking  Airliners,  et  al.  Noncertificated 
Operations,  11  C.A.B.  401,  415  (1950).  Similarly,  the 
Letter  of  Registration  of  the  first  irregular  carrier  to 
utilize  the  name  “North  American”  under  the  present 
combine  organization  was  revoked  after  findings  that  it  had 
“openly  flouted”  the  Act  through  the  conduct  of  unauthor¬ 
ized  regular  transcontinental  flights  and  that  its  actions 
were  “characterized  by  an  intentional  disregard  of  the 
Act  and  regulations  or  a  plain  indifference  to  its  require¬ 
ments.”  Oxnard  Sky  Freight  Enforcement  Case,  12  C.A.B. 
722,  729  (1951). 8 

7  The  Board’s  record  in  the  compliance  proceeding  against  peti¬ 
tioners  is  a  part  of  the  record  here,  and  pursuant  to  the  prehearing 
conference  stipulation  herein,  approved  by  the  Court’s  order  of 
December  16,  1955,  the  parties  agreed  that  with  respect  to  questions 
of  violations  of  the  Act  and  the  Board’s  regulations  they  would  rely 
primarily  on  their  briefs  submitted  in  Case  No.  12,858.  It  is  not 
our  purpose  to  reiterate  the  detailed  findings  and  evidence  reflecting 
the  Board’s  conclusions  concerning  petitioners’  violations,  and  in 
this  respect  the  Court’s  attention  is  respectfully  invited  to  the 
Board’s  brief  in  Case  No.  12,858. 

8  There  the  Board  suspended  Oxnard’s  operating  authority.  That 
authority  was  thereafter  revoked  by  consent,  since  petitioners  did 
not  choose  to  contest  a  revocation  proceeding. 
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When  Oxnard’s  Letter  of  Registration  was  revoked, 
the  partners  promptly  placed  in  effect  their  present  “North 
American  Airlines”  or  “North  American  Combine”  opera¬ 
tion,  which,  as  the  Board  has  found,  was  deliberately  con¬ 
ceived  as  a  means  of  perpetuating  their  unlawful  conduct. 
Through  an  intricate  system  of  components  participating 
in  the  combine,  all  of  which  are  controlled  and  beneficially 
owned  by  the  partners  (Messrs.  Weiss,  Fischgrund,  Lewin 
and  Hart)  “North  American”  has  provided,  without  bene¬ 
fit  of  certificate  authority,  regular  scheduled  airlines  serv¬ 
ices  over  the  principal  transcontinental  routes  and  between 
New  York  and  Miami.  The  air  transportation  services  of 
the  air  carrier  participants,  who  hold  authority  only  for 
irregular  operations,  are  offered,  sold  and  performed  as 
a  single  scheduled  airline  operation  under  the  name  “North 
American,”  and  all  the  basic  supporting  services,  such  as 
traffic  solicitation,  fiscal  functions,  and  aircraft  leasing, 
are  supplied  by  persons  dominated  and  controlled  by  the 
partners.  Flights  of  the  individual  air  carriers  are  so 
arranged  and  rotated  as  to  provide  a  scheduled  daily  serv¬ 
ice.  The  formation  and  operations  of  the  combine  have 
been  characterized  by  a  deliberate  and  positive  intent  to 
deceive.  As  is  fully  documented  in  respondent’s  brief  in 
Case  No.  12,858,  “straw  men”  or  “dummy”  officers  have 
been  employed  by  the  petitioning  carriers  in  an  attempt 
to  conceal  their  true  ownership;  unlawful  control  relation¬ 
ships  remained  undisclosed;  and  the  standards  of  disclosure 
required  of  all  irregular  carriers  were  evaded  through  fail¬ 
ure  to  file  reports.9 

0  The  part  played  by  the  partners  has  already  been  identified. 
The  specific  functions  performed  by  the  other  petitioners  are  as 
follows:  North  American  Airlines,  Inc.,  Trans  National  Airlines, 
Inc.,  and  Trans  American  Airways,  Inc.,  are  the  operating  “North 
American”  irregular  carriers;  Twentieth  Century  Aircraft  Co.  and 
California  Aircraft  Co.  are  partnerships  composed  principally  of 
two  or  more  of  the  individual  petitioners,  which  own  the  North 
American  aircraft  and  lease  them  to  the  carriers;  North  American 
Air  Coach  System,  Inc.,  is  a  “ticket  agency”  owned  by  the  partners, 
which  provides  all  the  traffic  solicitation,  ticketing,  and  flight  sched¬ 
uling  services;  and  Republic  Air  Coach  System,  a  partnership  com- 
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Thus,  contrary  to  petitioners’  assertion  (Br.,  p.  48), 
the  Board’s  determination  that  they  are  unfit  was  not 
based  upon  the  single  conclusion  that  “  [petitioners  have 
over  a  period  of  time  flown  more  frequently  than  permitted 
by  its  [the  Board’s]  regulations.”  The  unlawful  scheme 
followed  by  petitioners  has  involved  them  in  numerous  and 
varied  violations  of  the  Act  and  applicable  regulations. 
In  its  opinion  entered  in  Docket  No.  GOOD,  the  Board  found : 
(1)  violation  of  Section  401(a)  (49  U.S.C.  481)  by  all  peti¬ 
tioners  and  the  partners  individually  in  that  they  are  en¬ 
gaging  in  air  transportation  as  a  single  carrier  not  holding 
operating  authority  from  the  Board;  (2)  violation  of  Sec¬ 
tion  408(a)(1)  (49  U.S.C.  488)  by  all  of  them  through  con¬ 
solidating  their  properties  into  a  single  carrier  without 
Board  approval;  (3)  violation  of  Section  408(a)(5)  (49 
U.S.C1.  488)  by  the  individual  petitioners  through  acquiring 
control  of  the  irregular  carrier  petitioners  without  Board 
approval;  (4)  violations  of  Section  401(a)  (49  U.S.C.  481) 
and  the  Board’s  regulations  by  each  irregular  carrier  in 
that  each,  viewed  separately,  has  held  out  and  operated 
excessive  flights;  and  (5)  violations  of  Section  401(a)  (49 
U.S.C1.  481)  and  the  Board’s  regulations  on  the  part  of  the 
irregular  carriers  by  providing  regular  services  through 
combination,  and  by  failing  to  comply  with  ticketing,  con¬ 
tract,  and  reporting  requirements.  All  such  violations  were 
found  to  have  been  knowingly  and  willfully  committed.10 

posed  of  the  four  partners,  performs  reservations  control,  account¬ 
ing  and  fiscal  duties.  In  addition,  the  combine  utilizes  the  operat¬ 
ing  authority  of  two  additional  irregular  carriers.  Hemisphere  Air 
Transport  and  Unit  Export  Co.,  which  are  controlled  by  the  part¬ 
ners,  but  which  are  not  themselves  petitioners  before  the  court  in 
this  action. 

10  We  note  petitioners’  contention  that  the  Board’s  finding  of 
unfitness  cannot  stand  unless  its  order  at  issue  in  Case  No.  12,858 
is  affirmed  (Br.,  pp.  34-35).  Such  a  result  does  not  follow.  As  hereto¬ 
fore  noted,  the  conclusion  of  disqualification  was  founded  in  large 
measure  on  the  past  conduct  of  Messrs.  Weiss,  Fischgrund,  Lcwin 
and  Hart  irrespective  of  the  additional  violations  shown  in  Docket 
No.  6000,  which,  in  our  judgment,  would  alone  be  sufficient  predi¬ 
cate  for  disqualification.  Moreover,  any  reversal  of  the  Board’s 
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The  record  thus  establishes  a  course  of  conduct  which 
evidences  an  utter  contempt  for  the  regulatory  process. 
Petitioners  have  not  seriously  contested  the  existence  of 
the  facts  supporting  the  violations  found,  nor  do  they 
do  so  now.11  Although  conceding  the  Board’s  power  to 
predicate  findings  of  unfitness  on  past  unlawful  conduct 
(Br.,  p.  45),  they  attempt  to  escape  the  consequences  here 
by  asserting,  inter  alia,  that  the  Board  in  finding  them 
unfit  did  not  weigh  the  alleged  good  qualities  of  their  past 
operations  as  compensating  considerations,  and  that  the 
Board  did  not  identify  “the  kind  of  violation  it  anticipated” 


order  in  Case  No.  12,858  for  procedural  error  would  not  necessarily 
vitiate  the  findings  of  violation.  And  as  petitioners  themselves 
recognize,  the  Board  has  found  them  unfit  without  regard  to  the 
validity  of  its  regulations  prohibiting  combined  operations,  so  that 
even  if  such  regulations  are  declared  invalid,  the  basis  for  the 
Board’s  action  in  the  present  case  remains  unaffected.  Further, 
the  Board  has  found  petitioners  to  have  violated  lawful  require¬ 
ments  in  so  many  respects  and  with  such  deliberate  intent  that  the 
likelihood  that  this  Court  would  hold  that  there  was  no  reasonable 
basis  for  the  Board’s  conclusion  that  petitioners  cannot  be  en¬ 
trusted  with  certificate  authority  is  extremely  remote.  See  Federal 
Broadcasting  System ,  Inc.  v.  Federal  Communications  Commis¬ 
sion,  (C.A.D.C.,  Case  No.  12,494,  decided  2/23/56).  fp.  6  of  slip 
opinion], 

11  As  is  evident  from  petitioners’  briefs  in  Case  No.  12.858,  they 
attack  the  substantiality  of  the  evidence  in  Docket  No.  6000  only 
insofar  as  violations  of  Section  401(a)  (through  operations  as  a 
single  carrier)  and  of  Section  408(a)(1)  were  found.  However, 
the  Board  in  this  case  did  not  rely  on  either  of  these  violations  in 
finding  that  petitioners  are  not  “fit,  willing  and  able.”  The  Board’s 
opinion  specifically  points  out  that  the  activities  of  the  partners 
antedating  the  institution  of  the  enforcement  proceeding,  their  un¬ 
lawful  acquisition  of  control  of  the  irregular  carrier  petitioners, 
and  the  violations  committed  by  the  carriers  individually  are  a 
sufficient  basis  for  the  Board’s  action  (J.A.  446,  447).  As  to  the 
unlawful  acquisitions  of  the  petitioning  carriers  by  the  partners, 
petitioners  do  not  challenge  the  facts  but  only  the  conclusions  to 
be  drawn  therefrom.  With  respect  to  the  individual  violations  by 
the  petitioning  carriers  through  the  conduct  of  operations  in  excess 
of  their  authority,  they  do  not  assert  that  the  facts  do  not  establish 
the  violations,  but  raise  only  the  technical  defense  that  such  viola¬ 
tions  were  not  properly  in  issue. 
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(Br.,  p.  50)  or  otherwise  adequately  treat  with  petitioners’ 
contention  that  certification  would  somehow'  eliminate  their 
penchant  for  law  violation. 

We  think  these  contentions  to  be  without  merit.  Al¬ 
though  the  Board  W’as  not  obligated  to  make  findings  on 
matters  urged  as  outweighing  petitioners’  conduct  ( Federal 
Communications  Commission  v.  WOKO,  329  U.S.  223,  228- 
229  (1946)),  it  is  apparent  from  the  face  of  the  Board’s 
opinion  that  the  Board  did,  in  fact,  weigh  the  alleged  con¬ 
travening  considerations  and  rejected  them.  As  demon¬ 
strated  in  Point  II  hereof,  the  Board  found  no  public  need 
for  petitioners’  service  quite  apart  from  the  question  of 
whether  petitioners  were  qualified  to  perform  them,  peti¬ 
tioners’  ability  to  provide  low  fare  air  services,  which  is 
the  only  element  of  ‘‘public  need”  pointed  to  as  outweigh¬ 
ing  its  violations  (Br.,  p.  41)  was  rejected  as  a  ground  for 
certification  since  the  Board  found  that  such  services  can 
just  as  readily  be  provided  by  the  successful  applicants 
(J.A.  425-26,  429-30,  446).  Moreover,  the  Board  specifically 
acknowledged  the  precise  arguments  now  made  concerning 
the  safety  and  reliability  of  petitioners’  operations.  How¬ 
ever,  when  measured  by  the  pattern  of  violation  disclosed 
by  the  record,  the  Board  concluded  that  “these  items 
[safety  and  reliability]  are  explained  by  the  fact  that  they 
inure  to  the  economic  benefit  of  the  North  American 
group,”  and  that  even  giving  such  evidence  full  credence, 
it  does  “not  show’  that  under  certificated  operations  the 
applicants  would  or  could  resist  unlawful  activities  which 
would  be  profitable  to  them  but  contrary  to  law.”  (J.A. 
447_4S).  Having  considered,  weighed  and  rejected  these 
contentions  as  allegedly  offsetting  factors,  the  Board  was 
required  to  go  no  further.  Even  w’ere  it  to  be  assumed 
that  the  Board  had  departed  from  past  precedent  and 
dealt  more  severely  with  these  petitioners,  that  fact  would 
not  establish  legal  error.12  In  determining  fitness,  the 

Actually,  the  Board  did  no  more  here  than  to  follow’  its  normal 
policy  of  weighing  violations  in  assessing  fitness  and  giving  them 
such  effect  as  its  judgment  of  public  interest  requirements,  based 
on  the  evidence,  dictates.  See  e.g.,  Hawaiian  Interterritorial  Serv - 
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Board  is  not  bound  “to  deal  with  all  cases  at  all  times  as 
it  has  dealt  with  some  that  seem  comparable.”  Federal 
Communications  Commission  v.  WOKO,  329  U.S.  323, 
227-8  (1946);  Courier  Post  Publishing  Co.  v.  Federal 
Communications  Commission,  70  U.S.  App.  D.C.  80,  104  F. 
2d  215,  21S  (1939) ;  Joseph  P.  Trioli  Extension,  53  M.C.O. 
212  (1951). 13 


ice  Case,  10  C.A.B.  62,  66-67  (1948).  In  some  past  cases,  the  con¬ 
duct  has  been  so  serious  as  to  preclude  a  finding  of  fitness.  Thus 
the  Board  found  Lake  Central  unfit  for  certificate  renewal  because 
of,  inter  alia,  violations  disclosed  by  the  record.  Indiana-Ohio 
Local  Service  Case,  Order  No.  E-6889,  dated  October  17,  1952. 
Skytrain,  an  irregular  carrier  applicant  for  certificate  authority, 
was  found  unfit,  in  part  because  of  the  demonstrated  lack  of 
veracity  of  its  officers — Reopened  Latin- American  Air  Freight  Case, 
Docket  No.  2888  (Order  No.  E-6673,  dated  August  8,  1952,  Ex¬ 
aminer  Henderson’s  Report,  and  Order  No.  E-8662,  dated  Sep¬ 
tember  29,  1954).  The  findings  of  disqualification  made  as  to  Lake 
Central  never  became  effective,  for  reasons  unconnected  with  the 
Board’s  policy  on  unfitness  reflected  in  the  foregoing  actions.  Lake 
Central  was  permitted  continued  operations  after  a  complete  change 
in  management  had  been  effected.  Order  No.  E-7054. 

13  National  Labor  Relations  Board  v.  Mall  Tool  Co.,  119  F.  2d 
700  (C.A.  7.  1941)  and  McKay  v.  Wahlenmaier,  —  U.S.  App.  D.C. 
— ,  226  F.  2d  35  (1955),  cited  by  petitioners  (Br.,  p.  47),  do  not 
compel  a  different  result.  To  the  extent  that  Mall  Tool  presupposes 
a  requirement  for  absolute  consistency  in  administrative  findings, 
it  does  not  represent  the  prevailing  view.  See  e.g.,  Norfolk  South¬ 
ern  Bus  Corp.  v.  United  States,  96  F.  2d  756,  761  (E.D.  Va.,  1950) 
and  cases  cited  therein.  If  findings  are  adequate  to  support  the 
action  at  hand,  it  is  immaterial  whether  they  are  consistent  or 
inconsistent  with  those  made  in  past  decisions,  for  the  court  does 
not  reach  that  question.  M  &  M  Transportation  Co.  v.  United 
States,  12S  F.  Supp.  296  (D.  Mass.,  1955),  aff'd  350  U.S.  857 
(1955).  Petitioners  themselves  recognize  that  the  Board  is  not 
bound  by  a  doctrine  of  stare  decisis  (Br.,  p.  45),  and  whatever  may 
be  the  outer  limits  of  the  Board’s  authority  generally,  it  is  clear 
that  its  permissible  discretion  in  qualification  matters  is  broad 
enough  to  support  the  action  taken  here.  Federal  C ommunications 
Commission  v.  WOKO,  supra.  Wahlenmaier  is  also  patently  dis¬ 
tinguishable.  There  this  Court  set  aside  the  Secretary  of  the 
Interior’s  order  refusing  to  cancel  an  oil  lease  issued  to  an  applicant 
holding  undisclosed  interests  in  other  federal  leases  under  a  statute 
requiring  the  Secretary  to  perform  the  “merely  ministerial  act”  of 
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Xor  was  it  necessary  that  the  Board  predict  the  pre¬ 
cise  form  in  which  petitioners’  tendency  to  lawlessness 
might  manifest  itself.  In  the  first  place,  the  very  fact  that 
an  applicant  has  unlawfully  conducted  operations  for  which 
certificate  authority  is  required  and  sought  is  alone  a  suffi¬ 
cient  basis  for  denial  of  the  application.  ABC  Freight 
Forwarding  Corp.  v.  United  States,  125  F.  supp.  926 
(S.D.X.Y.,  1954),  aff’d  per  curiam  348  U.S.  967  (1955). 
Moreover,  any  such  approach  as  petitioners  would  have  the 
Court  adopt  misconceives  the  function  served  by  appraisal 
of  evidence  for  fitness  purposes.  The  important  considera¬ 
tion  is  not  the  technical  form  of  violation,  but  whether  the 
conduct  giving  rise  to  it  discloses  such  propensities  toward 
irresponsibility  as  to  preclude  entrusting  the  applicant  with 
certificate  authority.  See  Federal  Broadcasting  System, 
Inc.  v.  Federal  Communications  Commission  (C.A.D.C., 
Case  Xo.  12,494,  decided  2/23/56  (p.  6  of  slip  opinion). 
That  was  exactlv  the  determination  made  here,  when  the 
Board  found  that  “they  [Messrs.  Weiss,  Fischgrund,  Lewin 
and  Hart]  would  be  prone  to  disregard  the  requirements 
of  the  Act  and  regulations  in  the  future,  if  they  deemed  it 
advantageous  to  their  own  economic  gain.”  (J.A.  446-47). 
The  pattern  of  unreliability  was  found  to  be  so  great  that 
it  precluded  the  grant  of  even  a  temporary  certificate 
(J.A.  447-48).  Obviously,  the  Board  is  not  obligated  to 
endanger  the  public  interest  by  certificating  applicants  with 
a  demonstrated  record  of  law  violation  for  the  purpose  of 


issuing  a  lease  to  the  first  qualified  applicant,  and  under  circum¬ 
stances  where  applicable  regulations  provided  for  the  mandatory 
rejection  of  applications  failing  to  disclose  such  other  interests. 
The  Secretary  acknowledged  that  such  leases  “ must  be  cancelled” 
if  issued  in  violation  of  the  statutory  authority  for  their  issuance. 
Plainly  there  are  no  such  limitations  on  the  Board’s  power  in  the 
context  of  the  present  case.  The  determination  of  fitness  and  public 
interest  call  for  the  exercise  of  an  expert  discretion  involving  no 
rigid  or  inflexible  criteria.  No  one  result  is  required  of  the  Board. 
It  may.  if  the  circumstances  dictate,  give  violations  effect  through 
a  finding  of  disqualification,  or  it  may  find  them  so  outweighed  by 
public  benefits  as  to  warrant  a  grant  of  authority. 
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determining  whether  they  would  live  up  to  the  responsi¬ 
bilities  of  a  certificate  holder.14 

In  short,  all  the  Board  has  done  here  is  to  appraise  peti¬ 
tioners’  conduct  in  the  light  of  the  evidence  and  determine 
that  it  does  not  measure  up  to  the  high  standards  of  con¬ 
duct  expected  of  a  regulated  enterprise  dedicated  to  public 
service.  In  that  appraisal  the  Board  has  acted  reasonably 
and  given  full  consideration  to  petitioners’  arguments. 
Admittedly  the  determination  of  unfitness  has  far-reaching 
consequences,  but  since  petitioners’  past  activities  have 
been  characterized  by  a  protracted  and  deliberate  course 
of  concealment  and  deception,  firm  action  was  called  for. 
As  this  record  shows,  petitioners,  among  other  things, 
have,  in  one  guise  or  another,  continuously  since  the  days 
of  the  Standard  Airlines  operations  callously  defied  the 
crucial  requirements  of  certification  for  scheduled  air¬ 
line  operations.  They  have  thus  become  experienced  spe¬ 
cialists  in  a  type  of  violation  which  “strikes  at  the  heart 
of  the  Civil  Aeronautics  Act.”  Hawaiian  Interterritorial 
Service  Case,  10  C.A.B.  62,  67  (1948).  Under  such  circum¬ 
stances,  it  was  permissible  and  reasonable  for  the  Board 
to  conclude  that  petitioners  are  unfit  to  receive  certificate 


14  Although  there  was  no  need  for  the  Board  to  speculate  on  the 
question,  it  is  readily  apparent  that  petitioner’s  proven  tendency 
to  violation  could  reappear  in  numerous  ways.  Certificated  car¬ 
riers,  like  petitioners,  are,  for  example,  subject  to  reporting  require¬ 
ments,  prohibitions  against  unapproved  control  relationships,  and 
the  necessity  for  filing  agreements  needing  Board  approval — all  of 
which  requirements  petitioners  have  violated.  Further,  under  Sec¬ 
tion  401(f)  of  the  Act  (49  U.S.C.  481(f)),  the  certificated  industry 
may  provide  off-route  charter  and  special  services,  but  only  under 
Board  regulations  (14  CFR  207)  which  materially  restrict  the 
quantum  and  kind  of  service  performed.  This  is  precisely  the  type 
of  situation  in  which  petitioners’  disregard  of  “frequency”  limita¬ 
tions  becomes  pertinent.  Moreover,  certificates  when  granted  do 
not  confer  unlimited  routes,  either  in  terms  of  the  geographic  area 
which  may  be  served  or  the  conditions  under  which  sendee  is  ren¬ 
dered.  Since  petitioners  heretofore  have  amply  demonstrated  that 
they  are  not  amenable  to  any  restrictions  on  the  scope  of  their 
operations,  there  is  no  reason  to  suppose  that  a  grant  of  certificate 
authority  would  effect  any  change  in  their  basic  philosophy. 
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authority.  Even  if  a  contrary  result  conceivably  might 
be  reached  on  the  evidence,  nonetheless  it  is  the  Board, 
and  the  Board  alone,  which  must  be  satisfied  that  an  appli¬ 
cant’s  qualifications  meet  the  standard  of  public  interest. 
Federal  Communications  Commission  v.  WOKO,  229  U.S. 
223,  229  (1946). 


B.  Being  unfit,  petitioners  have  no  right  to  comparative 
consideration  and  lack  standing  to  challenge  awards 
made  to  others. 


Since  petitioners  are  unfit,  they  have  no  right  to  compara¬ 
tive  consideration,  either  with  respect  to  their  relative 
fitness  or  on  the  merits  of  their  application.  Further,  they 
lack  standing  to  otherwise  dispute  grants  made  to  thei  suc¬ 
cessful  applicants. 

Petitioners  cite  no  legal  authority  for  the  proposition 
that  the  Board  must  make  a  comparative  determination  of 
the  relative  fitness  of  all  applicants,  and  we  know  of  no  'such 
requirement.  To  the  extent  that  petitioners  look  to  John¬ 
ston  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission,  85  U.  S.  App.  D.  C.  40,  175  F.  2d  351  (1949)  to 
support  this  position,  their  reliance  is  misplaced.  The 
language  of  the  Johnston  case  itself  and  related  construc¬ 
tions  by  this  Court  make  it  clear  that  the  rules  for  compara¬ 
tive  consideration  apply  only  after  it  has  been  established 
that  the  competing  applicants  arc  otherwise  qualified  to 
receive  an  award.  Johnston,  175  F.  2d  356,  357 ;  Easton 
Publishing  Co.  v.  Federal  Communications  Commission, 
85  U.  S.  App.  D.  C.  33,  175  F.  2d  349  (1949).  Comparative 
consideration  is  a  method  for  determining  which  of  rival 
applicants,  any  of  whom  qualify  for  selection,  is  better 
suited  to  serve  the  public  interest,  and  there  obviously 
would  be  no  useful  purpose  served  in  considering  peti¬ 
tioners’  qualifications  vis-a-vis  those  of  other  applicants  if, 
as  the  Board  found,  petitioners  are  unfit  in  any  event.  It 
is  only  after  “*  *  *  the  minimum  qualifications  of  both 
applicants  have  been  established  *  *  *  that  *  *  *  the  public 


interest  will  be  protected  no  matter  which  applicant  is 


chosen.”  Johnston,  supra,  pp.  356-357. 
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In  Continental  Southern  Lines  v.  Civil  Aeronautics 
Board ,  90  U.  S.  App.  D.  C.  352,  197  F.  2d  397  (1952),  cert, 
den.  344  U.  S.  831  (1952),  Continental,  which  was  controlled 
by  a  surface  carrier,  was  a  competing  applicant  for  new 
routes.  The  Board  found  it  “unlikely”  that  Continental 
could  establish  a  basis  for  approval  of  the  control  relation¬ 
ship  under  Sec.  408  of  the  Act,  at  least  without  protracted 
hearings,  and  that  the  carrier  therefore  did  not  possess  the 
requisite  fitness  promptly  to  inaugurate  service.  In  answer 
to  Continental’s  contentions  that  it  was  entitled  to  compara¬ 
tive  treatment  on  the  fitness  issue,  this  Court  stated 
(p.  403) : 

Having  correctly  decided  that  under  all  the  circum- 
stances  Continental  could  not  furnish  the  immediate 
service  which  the  public  convenience  and  necessity  re¬ 
quired,  the  Board  was  not  compelled  to  decide  whether 
Continental  was  otherwise  more  fit,  willing  and  able 
than  the  other  applicants.  Hence  we  need  not  consider 
Continental’s  challenge  of  the  Board’s  findings  on  the 
qualifications  of  the  successful  applicants.38 

38  Simmons  v.  Federal  Communications  Commission.  1944, 
79  U.S.  App.  D.C.  264,  145  F.  2d  578. 

We  submit  that  these  principles  are  decisive  of  the  peti¬ 
tioners’  present  contentions.15 

15  The  alleged  violations  of  American,  National  and  Colonial 
upon  which  petitioners  rely  (Br.,  pp.  37-39)  arc  immaterial,  since 
these  carriers  received  no  awards  herein.  Moreover,  even  the  most 
cursory'  examination  of  the  alleged  violations  of  other  applicants 
will  indicate  that  they  do  not  remotely  approach  those  of  peti¬ 
tioners  from  the  standpoint  of  seriousness.  American,  which  was 
successful  in  securing  from  the  Board  a  relaxation  of  the  eight-hour 
flight  time  limitation  for  nonstop  operations,  was  never  found  by 
a  majority  of  the  Board  to  have  violated  preexisting  require¬ 
ments.  Reg.  No.  SR-405,  adopted  June  14,  1954.  During  the  time 
that  American’s  operations  were  under  question,  they  were  con¬ 
ducted  under  close  surveillance  by  the  Civil  Aeronautics  Adminis¬ 
tration,  and  the  Administrator  ultimately  supported  American’s 
request  for  liberalization  of  flight  time  limitations.  Colonial,  in 
1951,  consented  to  the  entry  of  a  cease  and  desist  order  covering 


Further,  since  petitioners  are  disqualified  to  receive  a 
certificate  award,  they  similarly  are  not  entitled  to  a  com¬ 
parative  evaluation  of  the  merits  of  their  application.  This 
is  now  well  established  law  in  this  Court.  Simmons  v. 
Federal  Communications  Commission,  79  U.  S.  App.  D.  C. 
264,  145  F.  2d  578,  579  (1944) ;  Simmons  v.  Federal  Com¬ 
munications  Commission,  83  U.  S.  App.  D.  C.  262, 169  F.  2d 
670  (1948),  cert.  den.  335  U.  S.  846  (1948) ;  Mansfield  Jour¬ 
nal  Co.  v.  Federal  Communications  Commission,  86  U.  S. 
App.  1).  C.  102,  180  F.  2d  28  (1950) ;  Continental  Southern 
Bus  Lines  v.  Civil  Aeronautics  Board,  90  U.  S.  App.  D.  C. 
352,  197  F.  2d  397,  403  (1952),  cert.  den.  344  IT.  S.  831 
(1952) ;  Colonial  Television  Inc.  v.  Federal  Communications 
Commission,  —  U.  S.  App.  D.C. — ,  217  F.  2d  21  (1954) ; 
Klein  v.  Federal  Communications  C ommission  (C.  A.  D.  C., 
Case  Xo.  12,453,  decided  February  2, 1956).  The  governing 
principle  was  succinctly  expressed  in  the  first  Simmons 
case,  where  the  Court  said  (at  pp.  578-579) : 

numerous  violations  attributable  in  large  measure  to  the  activities 
of  its  officers.  Order  No.  E-5448,  dated  June  18,  1951.  The  situa¬ 
tion  was  immediately  rectified  by  a  complete  change  in  manage¬ 
ment.  Eastern  acquired  Colonial  in  violation  of  Sec.  408  and  the 
President  disapproved  a  merger  agreement  between  the  two  for 
this  reason.  Order  No.  E-8136,  dated  February  26,  1955.  Sub¬ 
sequently  Eastern  was  found  in  formal  proceedings  to  have  di¬ 
vested  itself  of  such  control  and  a  new  merger  agreement  has  been 
approved  both  by  the  Board  and  the  President.  Order  E-9946, 
dated  January  11,  1956.  National  in  1945  unlawfully  obtained 
control  of  another  air  carrier,  but  upon  the  Board’s  findings  of 
violation  it  complied  with  the  directive  of  divestiture.  National- 
Caribbean -Atlantic  Control  Case ,  6  C.A.B.  671  (1946).  United. 
which  was  charged  with  violations  stemming  from  practices  fol¬ 
lowed  in  the  rendition  of  coach  service,  was  never  found  by  the 
Board  to  have  violated  the  Act  in  the  respects  alleged.  The  en¬ 
forcement  proceeding  was  dismissed  when  United  agreed  to  elimi¬ 
nate  the  practices  challenged.  Order  E-7365,  dated  May  8.  1953. 

In  contrast  to  petitioners’  violations,  all  of  the  foregoing  in¬ 
stances  of  questioned  activities  were  of  short  term  duration  by 
carriers  which  generally  have  operated  lawfully  over  a  substantial 
number  of  years;  in  all  cases  they  were  terminated  upon  Board 
action  and  not  thereafter  resumed;  none  required  more  than,  at 
most,  the  issuance  of  a  cease  and  desist  order;  and  none  involved 
violation  of  certification  requirements. 


24 


“Xo  formal  or  direct  comparision  is  necessary 
between  an  application  [mutually  exclusive]  which 
must  be  denied  and  one  which  may  be  granted.  Rela¬ 
tive  consideration  is  meaningless  unless  there  are  two 
applications,  either  of  which,  considered  alone,  might 
be  granted. 

“Since  appellant’s  application  was  rightly  denied  he 
has  no  ground  for  complaint.  He  does  not  contend  that 
he  is  worse  off  than  he  would  have  been  if  intervcnor’s 
application,  as  well  as  his  own,  had  been  denied.  Ac¬ 
cordingly  he  is  not  ‘aggrieved’  or  ‘adversely  affected’ 
by  the  granting  of  intervenor’s  application  and  has  no 
standing  to  appeal  from  it.”  16 

In  our  view,  the  Simmons  doctrine  is  fully  applicable  to 
this  case.  As  we  have  seen,  comparative  consideration 
necessarily  presupposes  that  either  applicant  is  eligible  to 
receive  the  award,  and  it  is  employed  as  a  means  for  deter¬ 
mining  which  applicant  will  better  serve  the  public  interest. 
It  would  be  anomalous,  indeed,  if  the  petitioners,  who  are 
themselves  barred  from  receiving  certificate  authority,  were 

10  [Footnote  ours].  The  foregoing  cases  disclose  a  variety  of 
determinations  which,  because  of  their  independent  factual  support, 
obviated  the  necessity  for  comparative  consideration  to  the  unsuc¬ 
cessful  “mutually  exclusive”  applicant.  In  the  original  Simmons 
case,  the  applicant  was  disqualified  because  the  erection  of  his 
tower  would  be  a  hazard  to  air  navigation.  The  denial  in  the  sec¬ 
ond  Simmons  case  was  predicated  by  the  Commission  on  its  finding 
that  the  applicant’s  proposed  program  policy  to  carry  national 
network  offerings  exclusively  “docs  not  meet  the  radio  service  re- 
sponsibilities  of  a  radio  broadcast  licensee.”  As  heretofore  noted, 
Continental  Bus  applied  the  principle  to  situations  involving  rela¬ 
tive  fitness  questions  in  the  air  transportation  field.  In  Klein, 
which  provides  an  even  more  direct  precedent,  this  Court  declined 
to  impose  any  obligation  on  the  Commission  to  consider  compara¬ 
tively  an  application  that  was  denied  because  the  circumstances 
underlying  the  issuance  of  a  Postal  fraud  order  against  the  ap¬ 
plicant  convinced  the  Commission  that  the  applicant  could  not  be 
entrusted  with  license  authority.  The  Simtnons  rule  applies  with 
even  greater  force  where,  as  here,  the  basis  for  disqualification  is 
unlawful  conduct  resulting  in  violations  of  the  Act  and  regula¬ 
tions  administered  by  the  Board  itself. 


nonetheless  permitted  to  roam  the  record  at  large  in  an 
effort  to  upset  the  grants  made  to  others.  Since  petitioners 
are  unfit,  they  are  deprived  of  no  legally  protected  right 
by  denial  of  their  application  or  by  any  supposed  absence 
of  comparison  with  qualified  applicants.  Once  disqualified, 
petitioners’  position  with  respect  to  other  aspects  of  the 
Board’s  decision  is  no  different  from  that  of  a  member  of 
the  general  public  who,  although  interested,  lacks  standing 
to  challenge  the  Board’s  action.  Mansfield  Journal  Co.  v. 
Federal  Communications  Commission,  supra.  Cf.  Massa¬ 
chusetts  v.  Mellon,  262  U.  S.  447  (1923) ;  Alabama  Power 
Co.  v.  lakes,  302  U.  S.  464  (1938) ;  Tennessee  Electric  Power 
Co.  v.  TV  A,  306  IT.  S.  118  (1939). 17 

i 

II.  Apart  from  the  Question  of  Petitioners’  Qualifications,  the 
Board  Properly  Denied  Their  Application  on  Its  Merits 

Petitioners  further  assail  the  Board’s  order  as  lacking 
findings  sufficient  (1)  to  disclose  and  justify  the  bases  of 
the  Board’s  selection  of  existing  carriers  in  the  area  in 
preference  to  petitioners,  (2)  to  demonstrate  that  compara¬ 
tive  consideration  was  afforded  to  petitioners,  and  (3)  to 
establish  that  awards  could  not  also  have  been  made  to  the 
petitioners  notwithstanding  the  awards  to  other  carriers. 
The  additional  claim  is  made  that  the  record  does  not  sup- 

-  i 

17  It  may  be  that  some  exception  exists  in  the  application  of 
Simmons  where  the  applicant  found  unfit  demonstrates  competi¬ 
tive  impact,  i.e.,  competitive  injury,  by  way  of  diversion,  etc.,  flow¬ 
ing  from  a  grant  of  the  rival  application  irrespective  of  the  disposi¬ 
tion  made  of  his  own  application.  See  the  language  of  Simmons 
quoted  supra,  p.  24.  Any  such  contention  on  petitioners’  part 
would  be  wholly  inconsistent  with  their  theory  that  the  travel 
markets  for  which  they  applied  are  large  enough  to  support  awards 
to  other  carriers  as  well  as  themselves.  Petitioners  made  no  claim 
before  the  Board  that  the  applications  of  other  carriers  should  be 
denied  oh  grounds  of  competitive  impact,  and  therefore  that  ave¬ 
nue  to  review  is  foreclosed  here.  Section  1006(e)  (49  U.S.C.  646 
(e)).  Seaboard  A  Western  Airlines  v.  Civil  Aeronautics  Board, 
83  U.S.  App.  D.C.  78,  183  F.  2d  975  (1950) ;  New  England  Air  Ex¬ 
press  v.  Civil  Aeronautics  Board,  90  U.S.  App.  D.  C.  215,  194  F;.  2d 
894  (1952).  Further,  the  petition  for  review  herein  does  not  allege 
that  the  Board  erred  in  this  respect. 


port  the  finding  that  existing  carriers  require  strengthen¬ 
ing  for  the  benefits  which  will  flow  to  their  lean  route  and 
small  town  services.  Assuming  petitioners  to  be  fit  at  this 
stage  of  the  argument,  we  demonstrate  that  the  Board’s 
order  is  adequate  in  all  respects  as  to  the  merits  of  their 
application. 

A.  The  bases  for  selection  of  the  successful  applicants  are 

clear  and  rational 

We  think  it  clear  that  the  Board’s  findings  (Counter¬ 
statement  of  the  Case,  supra ,  pp.  1-S)  fully  spell  out  a 
logical  and  understandable  rationale  for  the  Board’s  de- 
cision.  As  in  every  other  case  before  it,  the  Board  ap¬ 
proached  the  present  proceedings  from  the  standpoint  of 
ascertaining  what  awards  would  best  serve  the  national  air 
transportation  system  as  a  whole,  determining  first  the  kind 
of  service  required  by  the  public  convenience  and  necessity 
and  then  selecting  the  applicants  best  qualified  to  provide 
it.  Cf.  Federal  Communications  Commission  v.  Allentown 
Corp.j  349  U.S.  358  (1955).1S  The  Board  was  confronted 


ls  The  Civil  Aeronautics  Act  embodies  the  public  utilities  con¬ 
cept  of  regulation  and  enjoins  the  Board  to  authorize  competition 
only  “to  the  extent  necessary”  for  the  achievement  of  a  sound  na¬ 
tional  air  transportation  system  (Sec.  2,  49  U.S.C.  402).  Thus  in 
any  new  route  case  the  paramount  concern  must  be,  as  it  was  here, 
the  determination  of  the  needs  of  the  national  system  as  a  whole, 
a  determination  which  is  basically  one  of  policy  and  one  which 
transcends  the  private  interests  of  individual  applicants  or  the 
immediate  service  needs  being  considered.  As  the  Board  has  ex¬ 
pressed  it: 

“the  public  interest  with  which  we  are  dealing  in  a  new  service 
case  is  the  national  public  interest,  and  not  the  interest  of  a 
particular  geographical  area  or  of  a  particular  group  of  car¬ 
riers  or  even  of  a  particular  class  of  travelers.  It  is  the  in¬ 
terest  of  the  traveling  public  and  the  shipping  public,  the  in¬ 
terest  of  the  taxpaying  public,  and  finally  the  interest  of  the 
national  defense.  It  is  with  this  broad  vista  before  us  that 
we  must  reach  our  judgment  on  the  present  applications;  we 
cannot  confine  our  vision  to  a  keyhole  view  which  would  re¬ 
veal  the  present  proposals  as  an  isolated  problem,  of  signifi¬ 
cance  only  to  the  applicants  and  the  limited  traffic  they  pro- 
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with  a  situation  in  which  the  needs  disclosed  by  the  record 
were  in  large  part  for  improvements  in  service  to  and  from 
points  outside  the  area,  which  could  be  fulfilled  only  by 
making  grants  to  carriers  with  existing  route  structures 
that  would  permit  such  improvements.  Further,  a  sub¬ 
stantial  portion  of  the  additional  participation  in  the  New 
York-Chicago  area  traffic  was  found  to  be  needed  only  on  a 
restricted  basis,  so  as  to  provide  the  benefits  of  through 
service  beyond  the  area  while,  at  the  same  time,  minimizing 
any  adverse  effect  on  carriers  already  holding  operating 
authority  in  the  primary  area.  To  the  extent  that  addi¬ 
tional  competition  and  a  stimulus  to  the  development  of 
low-fare  coach  service  w^ere  desirable,  the  Board  found  that 
these  purposes  would  be  served  by  the  awards  made,  with 
the  concomitant  benefits  of  correcting  route  deficiencies 
of  existing  carriers,  generally  strengthening  them,  and  en¬ 
abling  such  carriers  to  better  provide  service  to  their  smal¬ 
ler  cities  and  over  their  leaner  traffic  routes.10  These  Were 
all  proper  factors  for  the  Board  to  have  relied  on  in  con¬ 
cluding  that  it  was  more  in  the  public  interest  to  make 
grants  to  existing  operators  than  to  new  ones. 

Thus,  a  major  portion  of  the  authority  awarded  was  of  a 
type  for  which  petitioners  could  not,  in  order  to  meet;  the 
needs  found  to  exist  in  this  case,  have  been  selected.  Peti- 

pose  to  serve,  and  with  no  implications  to  the  national  air 
transport  system  as  a  whole,  whose  sound  economic  develop¬ 
ment  is  a  matter  of  public  concern.”  Transcontinental  Coach- 
Type  Service  Case,  14  C.A.B.  720,  722-723  (1951). 

1!)  Petitioners’  contention  (Br.  p.  22)  that  it  too  expressed  a 
willingness  to  serve  smaller  cities,  should  the  Board  consider  that  a 
pertinent  consideration,  is  obviously  a  makeshift  argument.  The 
small  points  petitioners  supposedly  would  be  “willing”  to  serve  were 
wholly  unidentified,  and  the  plans  for  service  wholly  unknown. 
The  Board  could  hardly  be  expected  to  certificate  points  concerning 
which  no  evidence  is  adduced.  While  the  existence  of  a  catch-all 
clause  in  an  application  may  under  some  circumstances  afford!  the 
basis  for  an  award,  it  does  so  only  where  the  particular  service 
awarded  was,  in  fact,  in  issue  in  the  proceeding.  Cf.  Civil  Aero¬ 
nautics  Board  v.  State  Airlines,  338  U.S.  572  (1950).  Here  service 
to  small  cities  was  not  in  issue  in  the  sense  that  the  applicants  were 
seeking  new  entry  to  them. 
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tioners  offered  no  benefits  outside  of  the  New  York-Chicago 
area  that  could  match  the  important  benefits  to  beyond-area 
traffic  which  the  Board  found  would  flow  from  certifi¬ 
cation  of  area  points  to  Capital,  Northwest,  United  and 
TWA.  Petitioners  did  not  possess  an  existing  route  struc- 
ure,  such  as  is  common  to  all  five  of  the  successful  appli¬ 
cants,  that  would  permit  awards  found  supportable  by  the 
traffic  markets  involved,  yet  which  could  be  restricted  so  as 
to  prevent  undue  diversion  of  revenues  from  other  carriers. 
An  award  to  them  would  not  strengthen,  but  would  weaken, 
existing  carriers  found  in  need  of  strengthening;  it  would 
offer  no  correction  for  route  deficiencies;  and  it  would  not 
provide  for  the  support,  expansion  or  improvement  in  the 
general  level  of  the  adequacy  of  certificated  service  by 
making  additional  revenues  available  for  that  purpose.  In 
short,  as  the  Examiner  pointed  out,  the  needs  disclosed  by 
the  record  were  simply  not  of  a  kind  that  “would  justify 
superimposing  a  new  carrier  in  this  area  on  such  a  selective 
basis”  as  was  proposed  by  these  petitioners  (J.A.  310-11). 

Having  amply  delineated  the  reasons  for  its  decision  in 
terms  of  the  over-all  public  interest  and  in  accordance  with 
the  statutory  standards  of  Section  2,  the  Board  satisfied  all 
legal  requirements.  As  this  Court  has  recognized,  where 
the  issue  is  one  of  choosing  between  competing  applicants, 
“so  long  as  the  [selection]  process,  the  premises,  and  the 
judgment  are  not  arbitrary,”  “[t]he  controversy  is  in  an 
area  into  which  the  Courts  are  seldom  justified  in  intrud¬ 
ing.”  Pinellas  Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission ,  No.  12,545,  decided  January  10, 
1956,  pet.  for  cert,  pending  (No.  689,  October  Term,  1955). 
Cf.  McClatchy  Broadcasting  Co.  v.  Federal  Communications 
Commission,  C.A.D.C.  Case  No.  12,470,  decided  January  17, 
1956;  Tampa  Times  Co.  and  Orange  Television  Broadcast¬ 
ing  Co.  v.  Federal  Communications  Commission,  C.A.D.C. 
Case  Nos.  12,588  and  12,589,  decided  February  9,  1956; 
United  Air  Lines  v.  Civil  Aeronautics  Board,  81  U.S.  App. 
D.C.  89,  155  F.  2d  169,  175  (1946).  It  is  not  necessary  that 
the  Board’s  findings  be  any  more  specific  than  those  here 
made;  it  is  enough  that  the  findings,  when  considered  in 
the  light  of  the  nature  of  “the  statutory  authority  invoked 
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and  the  context  of  the  situation  presented,”  are  sufficient 
to  enable  the  Court  to  discharge  its  function  of  review. 
Alabama  G.S.R.  Co.  v.  United  States,  340  U.S.  216,  22S, 
(1951).  See  also  United  States  v.  Pierce  Auto  Lines,  327 
U.S.  515  (1946) ;  Capital  Transit  Co.  v.  United  States,  97  F. 
Supp.  614,  621  (D.D.C.,  1951,  opinion  by  Circuit  Judge 
Washington) ;  Norfolk  Southern  Bus  Corp.  v.  United  States, 
96  F.  Supp.  756,  760  (E.D.  Va.,  1950)  aff’d  340  U.S.  S02 
(1950) ;  Southern  Kansas  Greyhound  Lines  v.  United  States, 
134  F.  Supp.  502  (W.D.  Mo.,  1955).  Nor  is  it  significant 
that  the  implications  to  the  national  air  transport  system 


as  a  whole  may,  as  they  did  in  the  present  case,  dictate  that 
new  or  additional  awards  be  made  only  to  existing  operators. 
Such  a  determination  is  the  Board’s  to  make,  for  ‘ 4  [i] t  is 
for  the  Commission,  not  the  court,  to  say  what  public  con¬ 
venience  and  necessity  requires  and  whether  these  will  be 
better  served  by  licensing  an  additional  carrier  than  by  per¬ 
mitting  those  already  licensed  to  expand  their  facilities.” 
Norfolk  Southern  Bus  Corp.  v.  United  States,  96  F.  Supp. 
756,  761  (E.D.  Va.,  1950),  quoting  Beard-Laney  v.  United 
States,  83  F.  Supp.  27,  32  (E.D.S.C.,  1949),  aff’d  338  U.S. 
S03  (1949).  Cf.  Interstate  Commerce  Commission  v.  Parker, 
326  U.S.  60,70,72-74  (1945) ;  Federal  Communications  Com¬ 
mission  v.  RCA  Communications,  Inc.,  346  U.S.  86  (1953). 


Petitioners’  claim  that  there  is  not  a  sufficient  basis  in  the 
record  for  the  Board’s  conclusion  that  awards  of  the  im¬ 
portant  traffic  generating  points  in  the  New  York-Cliicago 
area  should  be  made  to  existing  carriers  so  that  they  might 
use  the  additional  revenues  to  support  and  expand  service 
over  their  less  profitable  routes  and  to  their  leaner  traffic 
cities  is  wholly  unpersuasive.  The  Examiner  made  findings 
in  this  regard,  which  were  adopted  by  the  Board  (J.A. 
308-10).  Many  of  his  recommendations  for  additional  serv¬ 
ice  awards,  also  adopted  by  the  Board,  were  based  upon 
the  benefits  derived  from  improved  service  to  the  smaller 
cities  and  leaner  routes,20  an  objective  that  cannot  be 


Capital  and  Northwest  are  prime  examples.  Service  improve¬ 
ments  to  the  smaller  Michigan  cities  of  Flint,  Grand  Rapids,  Lan¬ 
sing,  Saginaw  and  Muskegon  on  Capital’s  system  was  a  reason  for 
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achieved  if  available  revenues  are  diluted  by  the  participa¬ 
tion  of  too  many  carriers  in  the  lucrative  traffic  markets 
(J.A.  309-10). 

To  argue  that  the  Board  cannot  be  assured  that  existing 
carriers  will  apply  additional  revenues  to  improve  service  to 
their  lesser  traffic  points  misconceives  the  basis  for  the 
Board’s  concern.  It  is  a  well-recognized  principle  of  public 
utility  regulation  that  the  profitable  operations  must  sup¬ 
port  the  less  productive,  and  that  was  the  principle  applied 
by  the  Board  in  strengthening  Capital,  a  regional  short- 
haul  carrier,  and  Northwest,  the  smallest  and  weakest  of  the 
transcontinental  carriers,  as  a  matter  of  national  interest 
in  sound  air  transport  development.  That  all  the  certificated 
carrier  applicants  in  the  Board  proceeding  do  afford  service 
to  many  cities  of  less  than  optimum  size  and  traffic  gener¬ 
ating  capacity  is  evident  from  the  face  of  the  certificates 
held  by  these  carriers  and,  indeed,  Section  404(a)  of  the  Act 
(49  U.S.C.  484)  obligates  them  to  provide  such  communities 
with  adequate  service.21  That  obligation  persists  unless  they 


the  award  to  that  carrier  of  a  route  extension  from  Detroit  to  New 
York  via  Rochester  and  Buffalo  (J.A.  289-90),  for  the  removal  of 
its  New  York-Detroit  restriction  (J.A.  293-94),  and  for  the  addi¬ 
tion  of  Philadelphia  to  its  routes  (J.A.  436-37).  Also,  the  extremely 
light  population  density  of  cities  on  Northwest’s  routes  between 
Chicago  and  the  west  coast  (other  than  the  Twin  Cities  and  Mil¬ 
waukee)  was  an  important  factor  in  influencing  the  Examiner  to 
recommend  the  designation  of  Chicago  on  that  carrier’s  transconti¬ 
nental  route  (J.A.  297-98). 

21  Insofar  as  pertinent  here,  the  certificates  of  the  successful 
applicants  appear  as  part  of  the  Board’s  opinion.  The  population 
of  some  of  these  cities  provides  an  interesting  comparison  with  the 
new  service  sought  by  petitioners  (J.A.  91-98,  50,  90).  The  popu¬ 
lation  of  Capital’s  eight  Michigan  cities,  excluding  Detroit,  totals 
less  than  600.000.  The  total  population  of  all  20  cities  served  by 
Northwest  west  of  Detroit,  excluding  Chicago,  is  only  4,429.641. 
The  total  population  of  all  12  of  Northwest’s  cities  between  Min- 
ncapolis-St.  Paul  and  Spokane  is  269,099  (J.A.  412).  In  contrast, 
petitioners  sought  only  to  serve  the  most  lucrative  cities  in  the 
area — New*  York,  Chicago,  Philadelphia,  Cleveland,  Detroit  and 
Pittsburgh.  The  smallest  of  these  cities  is  Pittsburgh,  with  a  popu¬ 
lation  of  over  676,000  (J.A.  72),  and  eight  of  the  segments  between 
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are  relieved  of  it  by  the  Board,  even  though  operations 
prove  unprofitable.22  Admittedly  the  extent  to  which  ben¬ 
efits  to  smaller  cities  and  leaner  routes  will  flow  from  a  gen¬ 
eral  strengthening  of  the  carriers  serving  them  may  hot 
be  capable  of  precise  measurement,  but  the  findings  which 
will  support  the  Board’s  action  are  not  required  to  reflect 
a  specifically  identifiable  and  tangible  benefit.  Cf.  Federal 
Communications  Commission  v.  RCA  Communications  Co., 
Inc.,  346  U.S.  86,  96  (1953).  The  very  fact  that  certificate 
holders  have  the  obligation  to  serve  all  points,  large  and 
small,  makes  it  desirable  that  the  Board  place  them  in  the 
position  where  financial  advantages  derived  from  traffic  in¬ 
creases  and  market  growth  can  be  made  available  for  the 
fulfillment  of  that  obligation.  The  public  benefits  resulting 
from  a  policy  of  assuring  that  strong  traffic  points  will  carry 
the  weak  are  so  obvious  as  not  to  require  detailed  explana¬ 
tion.  See  Pinellas  Broadcasting  Co.  v.  Federal  Communica¬ 
tions  Commission,  C.A.D.C.,  No.  12,545,  decided  January 
17,  1956  (p.  4  of  slip  opinion),  pet.  for  cert,  pending  (No. 
689,  October  Term,  1955). 

B.  An  adequate  comparative  evaluation  was  made  of 

petitioners'  application 

In  view  of  the  foregoing,  there  can  be  no  doubt  that  the 
Board  clearly  explained  why  the  applicants  it  selected 
would  better  serve  the  public  interest  than  petitioners. 
Nonetheless,  petitioners  complain  that  some  of  their  conten¬ 
tions  designed  to  establish  their  superiority  were  over- 

these  cities  rank  among  the  top  twenty  traffic  segments  in  the 
country  (J.A.  387).  As  the  Examiner  stated,  “[a]  more  attractive 
collection  of  large  cities  located  at  distances  well  adapted  to  air 
transportation  would  be  hard  to  find.”  (J.A.  310). 

22  Cf.  Service  to  Ely ,  Nevada,  Order  No.  E-9021,  dated  March  17, 
1955  (unprofitable  service  by  United  required) ;  Northwest  Air 
Lines  Elimination  of  Service  to  Kalispell,  Mont.,  Order  No.  E-9349, 
dated  June  29.  1955  (suspension  of  service  denied  despite  a  loss 
operation) ;  Western  Air  Lines — Abandonment  of  Service,  Order 
No.  E-9852,  dated  December  15,  1955  (suspension  of  service  to 
Chadron,  Nebr.  terminated  despite  forecast  of  a  loss  operation). 
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looked  or  ignored,  or  that  detailed  findings  were  not  made 
in  each  instance  to  refute  them."3 

There  is,  of  course,  no  requirement  that  the  Board  make 
seriatim  rulings  upon  all  matters  urged,  and  the  Board’s 
basic  conclusions  obviously  represent  its  views  as  to  the 
meaning  of  the  factual  evidence  recited.  See  Norfolk  South- 
ern  Bus  Corp.  v.  United  States,  96  F.  Supp.  756,  760  (E.  D. 
Va.,  1950),  aff’d  340  U.  S.  802  (1950).  Here  petitioners 
made  two  primary  contentions  in  support  of  their  applica¬ 
tion:  (1)  they  could  provide  additional  competition,  and 
(2)  their  operating  background  would  enable  them  to  fur¬ 
nish  better  coach  service.  However,  the  Board  found  that 
needed  competition  and  further  coach  development  could 
just  as  readily  be  provided  by  the  successful  appli¬ 
cants,  and  that  the  other  public  benefits  to  be  derived  from 
granting  additional  authority  to  existing  operators,  par¬ 
ticularly  through  the  correction  in  route  deficiencies  of 
Capital,  Northwest  and  TWA,  outweighed  such  benefits 
as  would  flow  from  petitioners’  certification  (J.A.  446). 
Hence  findings  were  made  on  matters  concerning  which 
superiority  over  the  existing  carriers  was  asserted.  John¬ 
ston  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission ,  85  U.  S.  App.  D.  C.  40,  175  F.  2d  351  (1949). 24 

23  Petitioners’  blanket  assertion  (Br.,  p.  5)  that  the  Board 
generally  did  not  “consider”  their  case  plainly  will  not  withstand 
analysis.  The  Examiner  in  his  initial  decision  set  forth  in  minute 
detail  all  facets  of  petitioners’  arguments  and  evidence  (J.A.  197- 
214)  and  this  portion  of  his  decision  was  adopted  by  the  Board. 
Further,  as  hereinafter  noted,  both  the  Examiner  and  the  Board 
dealt  specifically  with  the  primary  matters  urged  in  support  of 
certification.  Such  a  detailed  analysis,  coupled  with  specific  find¬ 
ings  on  the  principal  contentions  urged,  constitutes  adequate  treat¬ 
ment  of  an  application.  Sec  Southern  Kansas  Greyhound  Lines  v. 
United  States,  134  F.  Supp.  502  (W.D.  Mo.,  1955)  specifically  so 
holding. 

24  Petitioners  also  urge  (Br.,  pp.  12-15)  as  reasons  for  preference 
(1)  that  the  entry  of  a  new  carrier  into  the  trunkline  field  is  “re¬ 
quired”  by  considerations  of  competition  and  market  growth,  (2) 
that  petitioners  possess  a  more  “vigorous  and  imaginative”  man¬ 
agement,  (3)  that  existing  trunkline  carriers  have  reached  a  “dan¬ 
gerously  dominant”  position  and  (4),  that,  in  any  event,  superior 
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Further,  both  the  Examiner’s  findings  and  the  Board’s 
opinion  reflect  a  weighing  of  petitioners’  application,  as 
one  of  a  class  of  proposals  for  new  entry  into  the  area, 
against  the  advantages  of  additional  awards  to  existing 
carriers.  The  Examiner  specifically  recognized  that  the 
problem  was  one  of  balancing  all  proposals  made  and 
making  direct  comparisons  wherever  feasible  (J.  A.  264-65), 
with  particular  attention  being  given  to  distinctive  features 
of  petitioners’  position  as  one  of  the  carriers  seeking  new 
entry  into  the  area  (J.  A.  307-11).  The  Board  not  only 
considered  the  new  entrants  as  a  class  ( J.  A.  446)  but  the 
Board’s  findings  show  petitioners  were  considered  in  the 
context  of  individual  awards  made.  Thus  Capital  was 


coach  development  which  petitioners  could  provide  outweighs  any 
adverse  effect  on  existing  carriers.  All  of  the  questions  (with  the 
exception  of  an  evaluation  of  petitioners’  management)  are  es¬ 
sentially  policy  matters,  and  petitioners’  contentions  with  respect 
thereto  plainly  are  at  war  with  the  findings  made  by  the  Board 
in  the  course  of  its  decision.  Insofar  as  petitioners  rely  on  a 
requirement  for  new  carrier  competition,  their  argument  is  clearly 
without  substance.  Section  2  of  the  Act  requires  competition  only 
“to  the  extent  necessary”  for  sound  development,  and  the  Board 
found  here  that  the  quantum  of  additional  competition  provided 
through  the  awards  made  w’ould  suffice.  There  is  no  requirement 
in  the  Act  that  there  be  unlimited  competition;  the  statutory  scheme 
is  to  the  contrary.  Cf.  Federal  Communications  Commission  v. 
RCA  Communications,  346  U.S.  86  (1953).  Petitioners’  arguments 
concerning  the  “dominant”  position  of  existing  carriers  were  of 
necessity  answered  by  the  Board’s  findings  that  such  carriers  were 
in  need  of  strengthening.  To  the  extent  that  some  carriers,  such  as 
Capital  and  Northwest,  appeared  unduly  weak,  the  Board  sought 
through  the  awards  made  to  provide  for  more  balanced  competition, 
and  the  Board,  of  course,  provided  for  the  general  strengthening  of 
all  the  successful  applicants  through  its  determination  that  the 
additional  revenues  from  the  New  York-Chicago  area  traffic  should 
be  made  available  to  existing  carriers  so  as  to  permit  them  to  sup¬ 
port  and  expand  their  service  to  the  leaner  routes  and  smaller  cities. 
By  the  same  token,  the  determination  that  petitioners  could  not 
better  provide  additional  coach  service  carries  with  it  the  con¬ 
clusion  that  petitioners  possess  no  superior  managerial  attributes 
warranting  special  consideration.  Substantial  doubt  was  cast  by 
the  evidence  of  record  on  petitioners’  claims  to  air  transportation 
innovations  (J.A.  46-48). 
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chosen  over  “other  competing  applicants”  because  such  a 
choice  “will  in  the  long  run  contribute  most  to  the  develop¬ 
ment  of  a  sound  route  structure  for  the  nation”  (J.  A. 
423-24) ;  Capital  was  found  to  be  in  the  best  position  “of 
all  the  applicants”  to  fulfill  the  regional  service  needs  of 
tiie  area  ( J.  A.  424-25) ;  Capital  and  Northwest  were  found 
capable  of  offering  at  least  the  same  benefits  to  the  traveling 
public  “as  can  the  remaining  applicants,”  while  at  the  same 
time  affording  the  Board  the  opportunity  to  make  route 
adjustments  “vitally  necessary  for  a  balanced  and  sound 
national  route  system.”  (J.  A.  429-30).  Petitioners  are 
in  no  position  to  demand  more  detailed  comparison  when 
the  public  convenience  and  necessity  requires  a  type  of 
service  which  neither  they  nor  any  other  new  applicant  are, 
in  any  event,  able  to  perform.  Petitioners’  quarrel  is  in 
essence  not  with  any  supposed  lack  of  adequate  considera¬ 
tion  of  their  application,  but  with  the  fact  that  the  Board 
ascribed  more  weight  to  the  considerations  of  public  need 
and  public  interest  wdiich  support  the  awards  made  than  to 
those  advanced  by  petitioners.25 

We  find  nothing  in  the  Johnston  case,  supra ,  or  the  others 
cited  by  petitioners  to  indicate  that,  in  the  context  of  public 
utility  regulation,  any  greater  elaboration  in  findings  than 


25  Petitioners  assert  that  they  received  no  comparative  considera¬ 
tion  vis-a-vis  Eastern  and  United.  Aside  from  the  fact  that  the 
Boards  conclusion  that  a  general  strengthening  of  existing  carriers 
in  the  New  York-Chicago  area  was  desirable  applies  equally  to 
these  carriers  as  a  distinguishing  factor,  there  obviously  was  no 
basis  for  comparison  with  petitioners’  application  .  Eastern’s  award 
was  temporary’  only,  and  simply  involved  the  lifting  of  a  ‘‘closed 
door”  restriction  against  the  carriage  of  local  traffic  between  Pitts¬ 
burgh  and  Detroit  via  Akron  and  Cleveland  on  Eastern’s  north- 
south  route.  United’s  award  of  Pittsburgh  similarly  permitted  only 
through  service  to  and  from  points  outside  the  area,  and  when  con¬ 
sideration  was  given  to  possible  service  improvements  involving 
Pittsburgh  the  Board  had  already  determined  that  petitioners’ 
application  should  be  denied  in  its  entirety  (J.A.  444-45).  The 
grant  of  Philadelphia-Detroit  service  to  United  was  predicated  in 
part  on  the  benefits  that  would  accrue  to  traffic  moving  to  points 
west  of  Detroit  on  United’s  transcontinental  route,  which  peti¬ 
tioners  plainly  could  not  provide  (J.A.  277,  281-82). 
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the  Board  made  here  is  necessary.  Unlike  the  radio  field 
where  the  congressional  policy  contemplates  the  award  to 
some  applicant  of  an  available  facility,  and  where  compara¬ 
tive  consideration  is  a  device  employed  to  determine  which 
applicant  will  receive  it,  the  Board's  application  of  the 
public  interest  criteria  set  forth  in  Section  2  of  the  Act  may 
result  in  no  awards  at  all  or  awards  less  than  or  differing 
from  those  applied  for,  depending  on  the  Board’s  evalua¬ 
tion  of  the  paramount  national  requirements  in  the  light  of 
the  record.  Thus  there  may  be  a  single  reason  which, 
because  of  its  overriding  significance  to  the  development 
of  a  sound  air  transportation  system,  will  preclude  a  grant 
to  an  applicant  or  class  of  applicants,  and  which  therefore 
renders  an  elaborate  comparison  of  the  minutia  of  all  appli¬ 
cations  meaningless.  As  heretofore  noted,  the  cases  most 
pertinent  to  this  field  of  regulation  require  only  that  the 
administrative  agency  make  such  findings  as  will  establish 
a  rational  basis  for  decision.  See  Alabama  G.  S.  R.  Co.  v. 
Gulfed  States ,  340  U.  S.  216,  228  (1951)  and  other  cases 
cited  supra,  p.  29.  Public  utility  regulation,  by  its  very 
nature,  demands  the  exercise  of  judgment  and  determina¬ 
tions  of  policy  not  only  in  selection  but  also  in  the  ascertain¬ 
ment  of  the  broader  public  purposes  to  be  served.  In  our 
view,  the  Board  is  not  obligated  to  carry  comparative  con¬ 
sideration  beyond  the  point  where  a  good  and  sufficient 
reason  appears  for  denying  certification.  There  were  ample 
reasons  here  related  both  to  petitioners’  unfitness  and  to 
there  inability  to  fulfill  the  public  needs  found  to  exist; 
either  reason  will  support  the  denial  of  petitioners’  appli¬ 
cation.  M  (0  M  Transportation  Co.  v.  United  States,  128 
F.  Rupp.  296  (D.  Mass.,  1955),  aff'd  350  U.  S.  857  (195a). 28 

Xor  is  the  Board  required  in  eases  of  this  nature  to  make 
detailed  segment-by-segment  comparisons.  Many  elements 
to  he  considered,  such  as  prospective  traffic  development, 
are  imponderables  lying  within  the  realm  of  judgment  and 

2fi  Even  the  cases  decided  in  the  radio  field  would  indicate  that 
disqualification  for  licensing  authority  may  stem  from  policy  deter¬ 
minations  as  well  as  lack  of  essential  character  qualifications. 
Footnote  16,  supra.  i 
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are  not  susceptible  to  this  type  of  analysis.  .American  Air¬ 
lines  v.  Civil  Aeronautics  Board ,  89  U.  S.  App.  D.  C.  365, 
192  F.  2d  417  (1951).  To  hold  that  in  a  proceeding  of  this 
complexity  there  must  be  detailed  comparisons  for  every 
applicant  for  every  conceivable  routing  which  might  be 
involved  would  be  to  cast  an  unwarranted  and  unnecessary 
burden  on  the  Board.  As  the  Board  has  stated : 

“[t]he  only  practical  approach  that  can  be  taken  in 
cases  of  this  type  [new  route  proceedings]  is  to  con¬ 
sider  the  applications,  not  with  a  view  as  to  how  an 
individual  proposal  w^ould  benefit  the  applicant,  or 
whether  a  particular  proposed  route  is  required  pre¬ 
cisely  as  set  forth  in  an  application,  but  rather  to  con¬ 
sider  the  entire  case  with  the  objective  of  establishing 
a  sound  transportation  system  pattern  in  the  area  in¬ 
volved.”  Southeastern  States  Case,  8  C.  A.  B.  716,  722 
(1947),  quoted  with  approval  in  Civil  Aeronautics 
Board  v.  State  Airlines,  338  U.  S.  572,  580  (1950). 

Here  petitioners  received  full  consideration  of  their  pro¬ 
posal  in  the  light  of  the  needs  of  the  national  air  transpor¬ 
tation  system  as  a  whole  found  to  exist,  and  the  basic  con- 
tentions  petitioners  advanced  were  weighed  and  rejected. 
"We  submit  that  no  more  was  required.27 

C.  The  awards  made  were  sufficient  to  meet  the  service  needs 

Petitioners  also  assert  that  the  Board  did  not  adequately 
explain  why  it  could  not  also  grant  them  certificate  author- 
itv,  in  addition  to  the  awards  actually  made. 

»  7  y 


A  segmcnt-by-segment  approach  would  not  have  fulfilled  the 
broader  public  purposes  the  Board  sought  to  vindicate,  nor  would 
it  have  benefited  petitioners.  It  would,  for  example,  be  wholly 
impractical  to  certificate  petitioners  to  provide  additional  service 
between  Philadelphia  and  Pittsburgh,  which  might  be  a  logical 
result  under  the  theory  petitioners  espouse.  Petitioners’  applica¬ 
tion  obviously  contemplated  no  such  limited  authority,  nor,  so  far 
as  we  are  aware,  did  they  specifically  request  any  such  limited 
certification. 


In  so  contending  petitioners  treat  the  area  here  involved 
as  one  of  virtually  unlimited  traffic  potential,  but  that  is 
not  the  fact.  The  Examiner  specifically  found  that  although 
there  had  been  a  tremendous  expansion  in  the  volume  of 
traffic  carried  between  the  New  York-Chicago  cities  (J.  A. 
263-64),  the  service  offered  by  the  certificated  carriers  was 
generally  adequate  (J.  A.  262-63)  and  that  the  volume  of 
services  available  to  the  public  has  tended  to  keep  pace 
with  the  traffic  requirements  (J.  A.  258-262).  Although  the 
marked  traffic  growth  was  deemed  to  warrant  some  refine¬ 
ments  in  service  patterns  (J.  A.  295),  petitioners’  estimates 
as  to  the  available  market  were  found  to  be  extremely  and 
unduly  optimistic  (J.  A.  309-11  )."s 

The  short  answer  to  petitioners’  present  contention  is 
that,  as  found  by  the  Examiner  and  concurred  in  bv  the 
Board,  even  if  petitioners’  rejected  traffic  predictions  were 
attainable,  “the  extremely  optimistic  volume  of  traffic  which 
North  American  anticipates  would  not  justify  superimpos¬ 
ing  a  new  carrier  in  this  area  on  such  a  selective  basis.” 
(J.  A.  309-11).  In  terms  of  the  dominant  public  interest 
to  be  served,  the  Board  also  concluded  that  “  [w]erc  we  to 
grant  a  completely  new  route  to  a  new  carrier,  we  would 
find  it  necessary  to  forego  the  public  benefits  flowing  from 
the  improvements  in  the  existing  carriers’  route  patterns” 
and  “  [w]e  can  find  no  sound  basis  for  doing  so  on  the  rec¬ 
ord.”  (J.  A.  446).  Further,  the  Board  denied  applications 
and  imposed  long-haul  restrictions  for  the  reason,  infer 
alia,  that  further  awards,  or  unlimited  participation  in 'the 
traffic  markets  involved  by  some  of  the  carriers  that  re¬ 
ceived  awards,  would  have  a  substantial  adverse  impact 


28  In  this  connection  the  Examiner,  after  reviewing  both  the  esti¬ 
mates  of  petitioners  (J.A.  202-07)  and  those  of  the  Board’s  Bureau 
Counsel  (J.A.  251-57),  concluded  that  the  more  conservative 
statistical  methods  employed  by  the  latter  represented  the  sounder 
appraisal  of  the  market  potential  (J.A.  310).  Traffic  forecasts  are, 
of  course,  in  the  realm  of  judgment,  neither  susceptible  to  nor  re¬ 
quiring  precise  definition.  American  Airlines  v.  Civil  Aeronautics 
Board,  supra.  Petitioners  have  established  no  legal  error  in  the 
Board’s  refusal  to  give  their  predictions  full  credence. 
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upon  carriers  already  operating  in  the  area.29  If  the  traffic 
markets  in  question  could  not  support  the  applications 
denied,  in  addition  to  those  actually  granted,  without  de¬ 
structive  diversion  from  existing  carriers,  they  obviously 
could  not  reasonably  support  additional  competition  from 
petitioners. 

To  the  extent  that  petitioners  are  urging  that  the  Board 
must  make  precise  findings  concerning  the  size  of  each 
travel  market  and  the  number  of  carriers  it  will  support, 
we  think  them  plainly  in  error.  A  new  route  proceeding  is 
in  nowise  comparable  to  the  rate  cases  relied  on  by  peti¬ 
tioners  (Br.,  pp.  32-34),  where  facts  concerning  revenues 
and  costs  are  readily  ascertainable  and  essential  to  the  ap¬ 
plication  of  a  rate  or  a  determination  of  its  reasonableness. 
Questions  of  traffic  and  competitive  requirements  involve 
essentially  judgment,  prophecy  and  policy,  matters  which 
are  not  capable  of  exact  definition.  Here  the  Board,  by 
weighing  such  factors  as  historic  traffic  experience,  the 
benefits  and  possible  adverse  effect  of  new  service  awards, 
and  the  broader  needs  of  the  national  air  transportation 

29  To  illustrate:  American  and  TWA  were  denied  additional 
New  York-Cleveland  and  Cleveland-Chicago  nonstop  service  by 
the  Examiner  on  the  grounds  of  undue  diversion  (J.A.  282-85). 
United's  possible  diversionary  effect  upon  Detroit  traffic  in  the 
New  York-Chicago  area  was  the  basis  of  the  Examiner’s  finding 
that  its  certification  would  have  a  substantial  adverse  impact  upon 
American’s  service  (J.A.  291-293),  although  the  refinements  of 
existing  routes  were  also  considered  as  a  bar  to  United’s  Detroit 
proposal.  Again,  a  restriction  was  recommended  upon  Northwest’s 
New  York-Chicago  award  in  order  to  minimize  diversion  (J.A. 
299-300).  Competitive  impact  also  played  a  major  role  in  the  Ex¬ 
aminer’s  rejection  of  Braniff’s  Detroit-Chieago  proposal  (J.A.  303- 
04).  The  Board  itself  also  made  similar  additional  findings  concern¬ 
ing  diversion  and  market  potential  in  support  of  its  ultimate  conclu¬ 
sions.  It  found,  for  example,  that  New  York-Detroit  could  support 
two  additional  turnaround  carriers  (Capital  and  Northwest)  (J.A. 
427-29) ;  that  with  a  restriction  to  materially  minimize  diversion 
TWA  could  be  permitted  to  serve  New  York-Detroit  (J.A.  435) ; 
that  Clevcland-Chieago  traffic  was  not  large  enough  to  support  ad¬ 
ditional  competitive  services:  and  that  the  Cleveland-New  York 
market  could  not  support  American’s  proposed  services  (J.A. 
438-39). 
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system,  formed  its  conclusions  concerning  the  amount  of 
additional  competition  required.  Since  the  Board  is  the  sole 
arbiter  of  the  public  interest  in  this  regard  and  its  judgment 
was  reasonably  reached,  the  Board’s  determination  is  con¬ 
clusive.  See  American  Airlines  v.  Civil  Aeronautics  Board, 
89  App.  D.  C.  365,  192  F.  2d  417  (1951). 

CONCLUSION 

Upon  the  basis  of  the  foregoing  reasons  and  authorities, 
the  Board’s  order  should  be  affirmed. 

Respectfully  submitted, 

Stanley  N.  Barnes, 

Assistant  Attorney  General, 

Daniel  M.  Friedman, 

Attorney , 

Department  of  Justice. 

Franklin  M.  Stone, 

General  Counsel, 

Civil  Aeronautics  Board. 

John  H.  Wanner, 

Associate  General  Counsel, 

0.  D.  OZMENT, 

Chief,  Litigation  and 
Research  Division, 

Robert  L.  Park, 

Henry  M.  Switkay, 

Attorneys, 

Civil  Aeronautics  Board. 


Dated :  March  12, 1956. 


APPENDIX  A 


The  relevant  provisions  of  the  Civil  Aeronautics  Act  of 
1938,  52  Stat.  973,  as  amended  (49  U.S.C.  401,  et  seq.)  are: 

Declaration  of  Policy 

Sec.  2.  In  the  exercise  and  performance  of  its  powers 
and  duties  under  this  Act,  the  Authority  [Board]  shall 
consider  the  following,  among  other  things,  as  being  in  the 
public  interest,  and  in  accordance  with  the  public  con¬ 
venience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present  and 
future  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  national 
defense; 

(b)  The  regulation  of  air  transportation  in  such  manner 
as  to  recognize  and  preserve  the  inherent  advantages  of, 
assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation  by, 
air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un¬ 
just  discriminations,  undue  preferences  or  advantages,  or 
unfair  or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the 
national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 


Certificate  of  Public  Convenience  and  Necessity 
Certificate  Required 

Sec.  401  (a)  Xo  air  carrier  shall  engage  in  any  air  trans¬ 
portation  unless  there  is  in  force  a  certificate  issued  by  the 
Authority  [Board]  authorizing  such  air  carrier  to  engage 
in  such  transportation: 

####•# 
Issuance  of  Certificate 

(d)  (1)  The  Authority  [Board]  shall  issue  a  certificate 
authorizing  the  whole  or  any  part  of  the  transportation 
covered  by  the  application,  if  it  finds  that  the  applicant  is 
fit,  willing,  and  able  to  perform  such  transportation  prop¬ 
erly,  and  to  conform  to  the  provisions  of  this  Act  and 
the  rules,  regulations,  and  requirements  of  the  Authority 
[Board]  hereunder,  and  that  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity;  otherwise 
such  application  shall  be  denied. 

(2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Authority 
[Board]  may  issue  a  certificate  authorizing  the  whole  or 
any  part  thereof  for  such  limited  periods  as  may  be  required 
by  the  public  convenience  and  necessity,  if  it  finds  that 
the  applicant  is  fit,  willing,  and  able  properly  to  perform 
such  transportation  and  to  conform  to  the  provisions  of 
this  Act  and  the  rules,  regulations,  and  requirements  of 
the  Authority  [Board]  hereunder. 

#  #  #  #  * 

Judicial  Review  of  Board’s  Orders 

#  *  #  #  • 


Sec.  1006. 
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Findings  of  Fact  by  Authority  [Board]  Conclusive 

(e)  The  findings  of  facts  by  the  Authority  [Board],  if 
supported  by  substantial  evidence,  shall  be  conclusive.  Xo 
objection  to  an  order  of  the  Authority  [Board]  shall  be 
considered  by  the  court  unless  such  objection  shall  have 
been  urged  before  the  Authority  [Board]  or,  if  it  was  not 
so  urged,  unless  there  were  reasonable  grounds  for  failure 
to  do  so. 

*  #  #  #  * 


APPENDIX  B 

Order  No.  E-9886 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

Washington,  D.  C. 

Served : 

Adopted  by  the  Civil  Aeronautics  Board  at  its  office  in 
Washington,  D.  C.,  on  the  30th  day  of  December,  1955 

Docket  No.  986  et  al. 

In  the  Matter  of  the  New  York-Chicago  Case 

Opinion  and  Order  on  Reconsideration  of  Supplemental 

Opinion 

The  Board  on  November  14,  1955,  issued  a  supplemental 
decision  in  the  instant  proceeding  in  which  it  authorized 
United  Air  Lines  to  serve  Pittsburgh,  Pa.,  on  route  No.  1, 
subject  to  a  long  haul  restriction  requiring  that  all  flights 
serving  Pittsburgh,  Pa.  shall  originate  or  terminate  west 
of  Chicago,  Ill.1 

Petitions  seeking  reconsideration  of  our  decision  and 
other  relief  have  been  filed  by  Capital  Airlines,  Trans 


1  Flights  serving  Pittsburgh  are  also  required  to  stop  at  Chicago. 
Order  No.  E-9737. 
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World  Airlines,  and  Allegheny  County.  Answers  have  been 
tiled  by  United  Air  Lines,  Inc.,  and  Trans  World  Airlines, 
Inc.  We  have  given  due  consideration  to  the  matters  set 
forth  on  behalf  of  the  petitioners  and,  except  to  the  extent 
hereinafter  indicated,  tind  that  such  matters  do  not  warrant 
the  relief  requested. 

As  petitioners  properly  note,  the  Board  in  adding  Pitts¬ 
burgh  to  United’s  route  No.  1,  was  primarily  interested  in 
improving  Pittsburgh’s  service  to  the  Central  Plains  and 
Pacific  Coast  areas  rather  than  in  permitting  United  to 
become  an  effective  competitor  for  Pittsburgh  traffic  to  and 
from  points  in  the  New  York-Chieago  area.  For  this  rea¬ 
son  we  required  that  United  service  to  Pittsburgh  origi¬ 
nate  or  terminate  west  of  Chicago.  However,  both  TWA 
and  Capital  point  to  the  fact  that  within  a  300  mile  or  iso 
radius  of  Chicago,  United  provides  service  to  several  cities 
which  exchange  substantial  traffic  with  Chicago.  The  car¬ 
riers  argue  that,  under  the  present  restriction,  these  cities 
could  become  practical  origination  or  termination  points 
for  services  designed  to  meet  Pittsburgh’s  local  traffic 
needs,  and  thus  permit  United  to  become  an  effective  com¬ 
petitor  for  Pittsburgh  traffic  to  and  from  points  within  the 
New  York-Chieago  area.  Accordingly,  petitioners  ask  that 
we  require  United  to  originate  or  terminate  flights  serving 
Pittsburgh  at  Denver  or  points  west  thereof. 

After  due  consideration  of  the  matters  set  forth  in  the 


petitions  and  answers,  we  find  that  reconsideration  of  our 
decision  with  respect  to  United’s  long  haul  restriction  is 
warranted.  However,  we  do  not  believe  that  it  is  necessary 
to  make  Denver  the  closest  western  terminal  for  Pittsburgh 
flights  in  order  to  assure  that  United  will  focus  upon  meet¬ 
ing  Pittsburgh’s  long-haul  service  requirements  rather 
than  competing  for  its  local  traffic  to  and  from  Chicago  and 
points  east  thereof.  Our  purpose  can  be  achieved  without 
undue  burden  on  United,  by  requiring  that  all  flights  serv¬ 
ing  Pittsburgh  shall  originate  or  terminate  at  Omaha  or  a 
point  west  thereof.  We  shall,  therefore,  amend  United’s 
cp rtifi cate  a ccord i n gl v . 


Our  action  in  strengthening  the  long-haul  restriction  on 
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United’s  Pittsburgh  service  is  dispositive  of  Capital’s  re¬ 
quest  that  we  place  Pittsburgh  on  route  Xo.  1  in  a  more 
restrictive  manner  than  heretofore  decided.  Capital  has 
asked  that  Pittsburgh  be  made  an  intermediate  point  on  a 
new  segment  between  the  intermediate  point  Chicago  and 
the  coterminal  points  Xew  York,  X.  Y.  and  Xewark,  X.  J. 
rather  than  as  an  intermediate  point  on  United’s  present 
routing  between  these  points.  By  this  means,  Capital  seeks 
to  lessen  the  possible  diversion  of  traffic  from  its  regional 
markets  between  Xew  York  and  Chicago.  However,  we  are 
satisfied  that  with  the  revised  long-haul  restriction  which 
we  have  here  adopted,  there  can  be  no  substance  to  the 
specter  of  undue  diversion  raised  by  Capital. 

TAYA  also  suggests  that,  in  view  of  our  action  in  defer¬ 
ring  so  much  of  TWA’s  application  as  involved  Cleveland- 
Pittsburgh  service,  we  erred  in  awarding  United  authority 
to  provide  service  between  Cleveland  and  Pittsburgh. 
TWA  suggests  that  we  must  reconsider  our  action  and 
either  reverse  or  defer  this  part  of  our  award  to  United. 
We  agree  that  further  consideration  of  this  matter  is  war¬ 
ranted.  However,  on  reconsideration,  we  have  decided  to 
deny  rather  than  defer  TWA’s  application,  insofar  as  it 
involves  a  request  for  Cleveland-Pittsburgh  authority,  and 
not  to  disturb  our  award  to  United.  TYVA  sought  in  this 
proceeding  to  add  a  Pittsburgh-Cleveland-Chicago  seg¬ 
ment  to  route  Xo.  2,  which  would,  inter  alia,  have  enabled 
TYVA  to  provide  more  effective  long  haul  service  for  Cleve¬ 
land.  We  denied  TYVA’s  application  herein  insofar  as  Xew 
York-Cleveland  and  Cliicago-Cleveland  were  concerned. 
However,  contemporaneously  therewith  we  extended 
TYYrA’s  route  from  its  then  present  dead-end  at  Cleveland 
to  Xew  York,  subject  to  a  long-haul  restriction.-  As  a  result 
of  this  decision  TYYUY  now  has  an  effective  route  structure 
for  the  provision  of  long-haul  service  for  both  Cleveland 
and  Pittsburgh,  and  we  can  see  no  need  on  this  record  for 
the  authorization  of  TWA  to  provide  a  local  service  between 
Cleveland  and  Pittsburgh. 

2  Xew  York-Cleveland  Xonstop-Case,  Order  Xo.  E-9538,  adopted 
September  1,  1955. 
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One  further  matter  warrants  comment.  TWA  argues 
that  the  Board  when  it  authorized  both  United  and  Ameri¬ 
can  1  to  provide  service  between  New  York  and  Pittsburgh, 
subject  to  long-haul  restrictions,  was  inconsistent  with  its 
decision  on  other  aspects  of  this  proceeding.3 4  The  Board, 
however,  in  considering  whether  it  will  authorize  service 
in  a  given  market  focuses  not  only  on  the  size  of  the  market 
but  also  on  the  service  benefits  to  be  derived  from  the 
award.  Thus,  in  the  case  of  Pittsburgh  we  found  that  im¬ 
portant  service  benefits  for  Pittsburgh  traffic  to  and  from 
other  areas  outside  the  New  York-Chicago  area  could  be 
derived  from  the  authorization  of  additional  restricted 
services  in  the  New  York-Pittsburgh  market  (and  in  the 
Pittsburgh-Chieago,  Pittsburgh-Philadelphia  markets,  etc.) 
whereas  in  the  case  of  the  other  markets  to  which  TWA 
refers  we  found  no  comparable  benefits.  We  are  of  the  firm 
opinion  thad  the  new  authorizations  granted  to  United  and 
American  for  Pittsburgh  service  will  provide  substantial 
public  benefits  outweighing  any  diversion  from  TWA  or 
Capital  resulting  therefrom,  and  that  the  New  York- 
Pittsburgh,  Philadelphia-Pittsburgh,  and  Chicago-Pitts- 
burgh  markets  will  support  adequately  the  services  we  have 
authorized. 

In  view  of  the  foregoing,  It  Is  Ordered, 

1.  That  the  certificate  of  public  convenience  and  necessity 
of  United  Air  Lines  for  route  No.  1,  be  amended  by  substi¬ 
tuting  for  the  present  restriction,  which  requires  the  holder 
to  serve  Pittsburgh  only  on  flights  inaugurating  or  termi¬ 
nating  west  of  Chicago,  Ill.,  a  restriction  which  requires 
that  the  holder  shall  serve  Pittsburgh,  Pa.  only  on  flights 
originating  or  terminating  at  Omaha,  Nebr.,  or  a  point  west 
thereof. 

2.  That  for  administrative  reasons,  said  amendment 


3  See  the  Southwest-Northeast  Sendee  Case,  Order  No.  E-9758, 
adopted  November  21,  1955. 

4  TWA  refers  principally  to  our  decision  denying  applications  for 
additional  service  between  Cleveland,  on  the  one  hand,  and  New 
York  and  Chicago,  on  the  other  hand. 


46 


should  be  effectuated  in  the  amended  certificate  of  public 
convenience  and  necessity  to  be  issued  to  United  Air  Lines 
pursuant  to  Order  No.  E-9S87,  adopted  contemporaneously 
herewith  in  the  Denver  Service  Case ,  Docket  No.  1841,  et  al. 

3.  That,  except  to  the  extent  otherwise  indicated  herein, 
the  petitions  for  reconsideration  and  other  relief  be,  and 
they  hereby  are  denied. 

4.  That  the  application  of  Trans  World  Airlines  in 
Docket  No.  1756,  insofar  as  it  was  deferred  in  paragraph  7 
of  Order  No.  E-9537  dated  September  1,  1955,  be,  and  it 
hereby  is  denied. 

Rizley,  Chairman,  Adams,  Vice  Chairman,  Lee  and 
Denny,  Members  of  the  Board,  concurred  in  the  above 
opinion  and  order.  Gurney,  Member,  did  not  take  part  in 
the  decision. 

(S.)  M.  C.  Mulligan, 

(seal)  Secretary. 
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Questions  Presented. 

In  the  opinion  of  intervenor  Trans  World  Airlines,  Inc., 
the  questions  presented  are: 

1.  Are  the  Civil  Aeronautics  Board’s  findings  that  peti¬ 
tioners  are  not  “fit”  under  Section  401  of  the  Civil  Aero¬ 
nautics  Act  legally  adequate  and  supported  by  substantial 
evidence? 

2.  Is  the  Board’s  finding  that  the  petitioners  are  unfit 
dispositive  of  petitioners’  application? 

3.  Does  the  Board’s  opinion  contain  adequate  findings 
to  support  its  decision  that  the  granting  of  petitioners’ 
application  was  not  required  by  the  public  convenience  and 
necessity? 

4.  Do  the  errors  alleged  by  petitioners,  even  if  sub¬ 
stantial,  affect  the  award  to  this  intervenor? 
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IN  THE 


ZLJmteb  States!  Court  of  Appeals 

Fob  the  District  of  Columbia  Circuit. 


No.  12942. 


North  American  Airlines,  Inc.,  et  al., 

Petitioners, 


v . 

i 

Civil  Aeronautics  Board, 

Respondent. 


ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD. 

BRIEF  FOR  INTERVENOR  TRANS  WORLD 

AIRLINES,  INC. 

Counter-Statement  of  the  Case. 

The  framework  of  this  proceeding  before  the  Board  and 
the  results  thereof  are  set  forth  in  a  generally  accurate 
fashion  in  petitioners’  statement  of  the  case.  The  bases 
for  denial  of  petitioners’  application,  however,  are  more 
comprehensive  than  the  narrow  grounds  set  forth  at  page  3 
of  petitioners’  brief,  as  will  be  fully  detailed  infra  in  an 
analysis  of  petitioners’  argument  on  the  alleged  lack  of 
findings  with  respect  to  petitioners’  proposal. 
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Statement  of  Points  on  Which  Intervenor  Relies. 

1.  The  Board’s  findings  that  petitioners  are  not  “fit” 
are  legally  adequate,  fully  supported  by  substantial  evi¬ 
dence  and  completely  dispositive  of  petitioners’  application. 

2.  The  Board’s  opinion  contains  fully  adequate  findings 
to  support  its  decision  that  the  granting  of  petitioners’ 
application  was  not  required  by  the  public  convenience 
and  necessity. 

3.  The  errors  alleged  by  petitioners,  even  if  substantial, 
would  not  affect  the  award  to  this  intervenor. 

Because  of  the  legal  considerations  hereinafter  dis¬ 
cussed,  the  first  two  points  are  set  forth  and  discussed  in 
reverse  order  from  their  position  in  the  stipulation  reached 
at  the  prehearing  conference  and  in  petitioners’  brief. 

The  aforesaid  stipulation  set  forth  certain  other  alleged 
grounds  of  error  urged  by  petitioners.  Since  these  have 
not  been  briefed  by  petitioners,  this  intervenor  will  assume 
that  thev  have  been  abandoned. 


Summary  of  Argument. 

The  Board’s  finding  that  petitioners  were  not  fit,  amply 
supported  by  substantial  evidence  and  particularized  by 
adequate  subsidiary  findings,  is  completely  dispositive  of 
the  questions  raised  on  this  appeal.  This  determination  is 
one  solely  within  the  jurisdiction  of  the  administrative 
agency  and  hence  not  subject  to  review.  Having  deter¬ 
mined  petitioners  to  be  unfit,  the  Board  was  under  no  duty 
to  accord  consideration  to  other  issues  raised  by  peti¬ 
tioners’  proposal;  it  nonetheless  did  so,  and  the  Board’s 
opinion  shows  clearly  the  logical  basis  upon  which  it  pro¬ 
ceeded  to  make  the  findings  determinative  of  the  multi¬ 
tude  of  issues  in  the  consolidated  proceeding,  including 
those  raised  by  petitioners’  application. 


3 


Hence  there  is  no  error;  but  even  if  the  errors  alleged 
by  petitioners  were  present,  they  would  not  permeate 
the  Board’s  authorization  to  this  intervenor  to  serve 
Detroit  as  an  intermediate  point  between  New  York  and 
Chicago  on  its  transcontinental  Eoute  No.  2.  Conse¬ 
quently,  any  relief  that  this  court  might  consider  granting 
petitioners  cannot  involve  the  Board’s  award  to  this 
intervenor. 


I. 

The  Board’s  finding  that  North  American  is  unfit 
is  valid,  supported  by  substantial  evidence  and  is  com¬ 
pletely  dispositive  of  this  appeal. 

In  its  decision  in  this  proceeding  the  Board  set  forth 
as  one  of  the  two  major  grounds  for  its  denial  of  North 
American’s  application  its  finding  that  North  American 
was  not  “fit”  as  that  term  is  used  in  Section  401  of  the 
Civil  Aeronautics  Act  (52  Stat.  987,  as  amended  by  56  Stat. 
265,  61  Stat.  449,  69  Stat.  49,  49  U.  S.  C.  §481)  “(446-8). # 
The  Board’s  findings  in  this  regard  are  very  explicit  and 
are  set  out  in  full  in  Appendix  A  to  this  brief.  In  this  con¬ 
nection  it  should  also  be  noted  that  the  record  in  this  case 
includes  by  stipulation  of  the  parties  the  entire  compliance 
proceeding  brought  by  the  Board  against  North  American 
(Docket  No.  6000),  including  the  Board’s  findings  of 
numerous  violations  of  the  Act  and  the  Board’s  regula¬ 
tions  by  that  carrier.  North  American’s  petition  for 
review  in  that  latter  proceeding  has  already  been  argued 
before  this  Court  (Case  No.  12858). 

It  is  this  intervenor ’s  position  that  the  Board’s  findings 
on  fitness  are  completely  adequate,  are  supported  by  sub¬ 
stantial  evidence  in  the  record  before  the  Court  and  effec¬ 
tively  bar  further  consideration  of  North  American’s 
appeal. 

*  Numbers  in  parentheses  not  otherwise  identified  refer  to  the 
Joint  Appendix. 
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A.  The  Board  Has  Made  Adequate  Findings  That 

North  American  Was  Not  Fit. 

The  Board’s  findings  with  respect  to  the  lack  of  fitness 
of  North  American  may  be  summarized  as  follows  (446-7) : 

(1)  That  the  principals  in  the  North  American  group 
had,  prior  to  their  association  with  that  group,  been  the 
principal  figures  in  other  enterprises  which  had  knowingly 
and  willfully  violated  the  Civil  Aeronautics  Act  to  such  an 
extent  as  to  evidence  a  “callous  disregard  for  the  Act  and 
regulations”  and  thus  could  not  “be  found  sufficiently 
reliable  to  entrust  with  the  operation  of  the  certificated 
routes  they  propose  herein”; 

(2)  That  those  persons  gained  unlawful  control  of  the 
four  air  carrier  parties  in  the  North  American  group  in 
violation  of  Section  408  of  the  Civil  Aeronautics  Act  (52 
Stat.  1001,  49  U.  S.  C.  §488) ; 

(3)  That  each  of  the  carriers  so  controlled  proceeded 
knowingly  and  willfully  to  violate  the  Civil  Aeronautics 
Act  and  the  Board’s  regulations; 

(4)  That,  as  found  by  the  Board  in  Docket  No.  6000,  the 
North  American  group  had  repeatedly,  knowingly  and 
willfully  violated  the  Act  and  the  Board’s  regulations  ;*  and 

(5)  Under  the  circumstances  found  in  (1)  through  (4) 
supra,  the  Board  is  unable  to  find  the  applicants  willing  to 
comply  with  the  Act  and  the  Board’s  regulations. 

The  law  is  clear  that  the  function  of  findings,  as  related 
to  appellate  procedures,  is  to  acquaint  the  reviewing  court 
with  the  facts  forming  the  logical  basis  for  the  administra¬ 
tive  agency’s  action.  Administrative  Procedure  Act,  Sec- 


*  The  Board’s  order  in  that  proceeding  lists  a  whole  catalogue 
of  subsidiary  findings  on  this  subject.  Since  that  order  is  presently 
being  reviewed  by  this  Court  in  Case  No.  12858,  in  the  interest  of 
brevity  they  will  not  be  further  summarized  here. 
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tion  8(b),  60  Stat.  242,  5  U.  S.  C.  §1007.  That  the  Board 
was  not  arbitrary  in  relating  these  subsidiary  findings  to 
the  ultimate  finding  of  lack  of  fitness  will  be  shown  in 
subsection  C  infra,  but  at  this  point  it  is  necessary  only 
to  point  out  that  no  reasonable  person  could  possibly  read 
the  Board’s  opinions  in  this  proceeding  and  in  Docket  No. 
6000  and  escape  the  logical  basis  for  the  ultimate  finding  of 
unfitness — the  fact  that  the  whole  history  of  the  North 
American  group  and  the  persons  in  it  was  shot  through 
with  knowing  and  willful  illegality. 

B.  The  Board’s  Findings  Are  Supported  By 
Substantial  Evidence. 

The  first  four  findings  cited  supra,  any  one  of  which 
would  support  the  Board’s  ultimate  finding  of  lack  of 
fitness,  are  clearly  based  upon  substantial  evidence,  while 
the  fifth  is  plainly  a  penultimate  finding  grounded  on  the 
other  four. 

Finding  No.  1  is  obviously  beyond  review  at  this  late 
date,  the  Board  having  revoked  the  authority  of  the  car¬ 
riers  previously  controlled  by  the  principal  figures  in  the 
North  American  group  for  knowing  and  willful  violation 
of  the  Act  as  long  ago  as  1949  and  1950.  Standard  A.  L., 
Noncertificated  Operations,  10  C.  A.  B.  486  (1949) ;  Viking 
Airliners,  et  al.,  Noncertificated  Operations,  11  C.  A.  B. 
401  (1950).  No  appeals  were  taken  from  those  decisions. 

Finding  No.  2  is  premised  on  the  record  in  Docket  No. 
6000,  where  the  Board  in  painstaking  fashion  reviewed  the 
evidence  which  led  to  the  inescapable  conclusion  that  the 
four  individuals,  by  virtue  of  their  ownership  of  the  aircraft 
and  the  maintenance,  sales  and  ticketing  organizations, 
illegally  exerted  absolute  control  over  the  operations  of 
the  carriers. 

The  basic  facts  underlying  Findings  Nos.  3  and  4  were 
admitted  by  petitioners  in  the  compliance  proceeding,  their 
only  quarrel  there  being  with  the  legal  significance  of  the 
facts.  Presumably  that  question  will  be  resolved  by  this 
Court  in  Case  No.  12858,  but  whatever  the  decision  there, 
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the  other  findings  will  remain,  clearly  supported  by  sub¬ 
stantial  evidence  and  dispositive  of  the  question  of  the  lack 
of  fitness  of  petitioners/ 

Significantly,  petitioners  have  not  sought  to  take  serious 
issue  wdth  the  evidentiary  support  for  these  findings  except 
to  the  extent  necessary  to  preserve  their  position  in  Case 
No.  12858.  Instead,  they  have  contrived  a  specious  argu¬ 
ment  which  may  be  summarized  as  follows  ( Petitioners ’ 
Brief,  pp.  48-52) : 

(a)  The  four  factual  findings  “boil  down”  to 
frequency  violations ; 

(b)  frequency  violations  could  not  occur  if  North 
American  were  certificated ;  and 

(c)  hence,  there  is  no  substantial  evidence  to 
support  the  Board’s  penultimate  finding  that  the 
Board  is  “unable  to  find  the  applicants  ‘willing’  to 
comply  with  the  Act  and  the  Board’s  regulations”. 

The  core  of  this  argument  is,  of  course,  that  the  Board 
should  rely  solely  on  surmise  and  speculation  as  to  the 
future  without  taking  into  account  the  inescapable  import 
of  past  facts — facts  which  showT  a  decade  of  continuous 
defiance  by  the  persons  who  are,  in  fact,  North  American 
of  the  Board’s  authority  to  regulate  air  transportation. 
This  is  a  strange  position  indeed  for  petitioners  urging  a 


•Even  if  the  Board’s  finding  concerning  North  American’s 
lack  of  fitness  was  based  solely  upon  the  record  in  the  compliance 
proceeding  (Docket  No.  6000),  the  reversal  of  the  Board’s  order 
in  that  proceeding  by  this  Court  would  not  vitiate  the  fitness  finding 
since,  even  though  this  Court  might  determine  that  the  record  does 
not  support  punitive  action,  it  still  establishes  that  petitioners  are 
not  sufficiently  reliable  to  be  entrusted  with  a  certificate.  Mansfield 
Journal  Co.  v.  Federal  Communications  Commission,  86  App.  D.  C. 
102,  180  F.  2d  28  (1950)  ;  M ester  v.  United  States,  70  F.  Supp.  118 
(E.  D.  N.  Y.  1947),  aff’d  332  U.  S.  749  (1947).  In  other  words, 
petitioners  have  an  affirmative  burden  of  proving  their  fitness  for 
a  certificate  which  is  considerably  more  exacting  than  a  mere  show¬ 
ing  that  they  have  not  been  convicted  of  violations. 
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lack  of  “substantial  evidence”.*  Moreover,  the  argument 
distorts  the  facts.  The  violations  of  which  North  American 
was  found  guilty  involve  a  great  deal  more  than  excessive 
frequency;  they  include,  for  instance,  illegal  acquisitions 
of  control  in  violation  of  Section  408,  engaging  in  improper 
ticketing  activities  in  violation  of  Part  291  of  the  Board’s 
Economic  Regulations  (14  C.  F.  R.  §291.1  if.),  failure  to  file 
ticket  agency  agreements  in  violation  of  Part  242  of  the 
Board’s  Economic  Regulations  (14  C.  F.  R.  §242.1  if.)  and 
operation  of  a  regular  air  carrier  without  a  certificate  of 
convenience  and  necessity  in  violation  of  Section  401(a). 
All  these  are  specific  major  violations  of  the  Act  and  the 
regulations  thereunder  without  relation  to  the  Board’s 
frequency  regulations,  and,  regardless  of  the  reason  there¬ 
for,  they  cannot  be  casually  dismissed.** 

As  a  corollary  of  this  argument,  petitioners  assert  that 
their  fitness  must  be  judged  solely  under  Section  401  of 
the  Civil  Aeronautics  Act  to  the  exclusion  of  other  sections, 
so  that  to  uphold  the  Board’s  order  the  evidence  must  sup¬ 
port  a  conclusion  that  petitioners  would  in  the  future  vio¬ 
late  that  section.  This,  however,  is  clearly  contrary  to 
established  authority.  In  National  Air  Freight  Forwarding 
Corp.  v.  Civil  Aeronautics  Board ,  90  App.  D.  C.  330,  197 

•  This  argument  is  well  answered  by  the  case  of  Federal  Com¬ 
munications  Commission  v.  WOKO,  Inc.,  329  U.  S.  223  (1946). 
There  the  FCC,  the  Circuit  Court  and  the  Supreme  Court  all 
appeared  to  conclude  that  WOKO  was  providing  a  useful  public 
service,  the  only  charge  being  a  concealment  of  ownership.  In 
upholding  the  FCC’s  denial  of  a  renewal  of  the  license  on  the 
ground  of  lack  of  fitness,  the  Supreme  Court  summarized  the  Com¬ 
mission’s  position  thus  (p.  229)  : 

“It  says  that  in  deciding  whether  the  proposed  operations 
would  serve  public  interest,  convenience  or  necessity,  con¬ 
sideration  must  be  given  to  the  character,  background  and 
training  of  all  parties  having  an  interest  in  the  proposed 
license,  and  that  it  cannot  be  required  to  exercise  the  dis¬ 
cretion  vested  in  it  to  entrust  the  responsibilities  of  a  licensee 
to  an  applicant  guilty  of  a  systematic  course  of  deception.” 

••It  was  equally  illegal,  for  example,  for  the  North  American 
group  to  have  acquired  control  of  Trans  National  regardless  of 
whether  that  latter  carrier  or  the  resulting  combination  operated 
other  than  a  clearly  infrequent  service. 
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F.  2d  384  (1952),  this  very  Court  held  Section  408  issues 
are  directly  relevant  in  a  Section  401  proceeding  (pp. 
386-7) : 

“•  *  *  we  think  there  is  ample  support  for  the 
proposition  that  the  Board  may  apply  the  policies 
of  §408  in  a  §401  proceeding,  even  where  there  is 
no  technical  §408  control  relationship.  Recent  deci¬ 
sions  of  the  Supreme  Court  with  regard  to  the  Inter¬ 
state  Commerce  Act  make  it  clear  that  all  the  policies 
of  a  regulatory  statute  become  elements  of  the 
public  interest  to  be  weighed  in  a  certification  pro¬ 
ceeding.11 


“u  United  States  v.  Rock  Island  Motor  Transit  Co., 
1951,  340  U.  S.  419,  71  S.  Ct.  382,  95  L.  Ed.  391 ;  United 
States  v.  Texas  &  Pacific  Motor  Transport  Co.,  1951,  340 
U.  S.  450,  71  S.  Ct.  422,  95  L.  Ed.  409 ;  American  President 
Lines,  1947,  7  C.  A.  B.  799.  Although  the  Supreme  Court 
cases  involved  certificates  of  public  convenience  and  neces¬ 
sity,  the  principles  announced  therein  are  equally  applicable 
where,  as  here,  the  Board  grants  letters  of  registration  under 
the  exemption  provisions  of  §1(2).” 

The  case  of  Continental  Southern  Lines  v.  Civil  Aeronautics 
Board,  90  App.  D.  C.  352,  197  F.  2d  397  (1952),  cert.  den. 
344  U.  S.  831  (1952),  likewise  contained  the  same  holding. 

Arguments  similar  to  petitioners’  have  been  made 
unsuccessfully  by  other  applicants  in  the  past  before 
administrative  agencies.  In  Casiglio — Purchase — Love’s, 
52  M.  C.  C.  777  (1951),  the  Interstate  Commerce  Commis¬ 
sion  turned  down  such  an  argument  by  the  applicant  therein 
with  the  following  language  (p.  784) : 

“The  argument  that  an  applicant’s  past  violations, 
for  which  the  penalty  has  been  paid,  cannot  be  used 
as  a  yardstick  in  determining  what  the  applicant 
might  do  in  the  future,  fails  when  it  is  established 
that  the  violations  have  persisted  despite  penalty 
and  admonitions.” 

Similarly,  in  Trioli  Extension — Brick,  53  M.  C.  C.  212 
(1951),  the  applicant  therein  was  applying  for  a  certificate 
of  public  convenience  and  necessity  authorizing  the  haul- 
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ing  of  brick  in  interstate  commerce.  The  Interstate  Com¬ 
merce  Commission  found  that  the  applicant  had  been  trans¬ 
porting  brick  without  authority,  that  he  once  applied  for 
authority,  and  that  after  the  denial  of  his  application  he 
had  continued  his  unlawful  operations.  The  applicant 
argued  that  his  past  efforts  to  obtain  authority  showed  his 
willingness  to  comply  with  regulations,  but  as  a  result  of 
the  Commission’s  denial  of  his  previous  application,  he  had 
no  alternative  but  to  operate  without  authority.*  The 
Commission  met  this  argument,  stating  (p.  215) : 

“This  argument  amounts  to  a  declaration  that  he 
is  bound  to  obey  the  law  only  when  it  suits  his  con¬ 
venience  to  do  so.  Our  denial  of  his  application 
was  predicated  upon  a  finding  based  on  evidence 
of  record  that  no  public  need  existed  for  the  pro¬ 
posed  operation.  If  applicant  believed  that  order 
to  be  illegal,  his  remedy  was  to  seek  appropriate 
judicial  review  thereof,  pursuant  to  the  provisions 
of  the  act.  Instead,  he  ignored  our  order  com¬ 
pletely  and  continued  his  unauthorized  transpor¬ 
tation.” 

Nor  is  there  any  merit  in  petitioners’  assertion  that  to 
satisfy  the  substantial  evidence  requirement  the  Board 
should  have  indicated  the  ways  in  which  North  American 
would  be  likely  to  violate  the  Act  in  the  future.  The  Board 
was  under  no  such  duty  under  the  statute.  Indeed,  in  view 
of  the  many  and  varied  ways  the  four  individuals  control¬ 
ling  North  American  have  conspired  to  evade,  circumvent 
and  otherwise  violate  the  Act  and  the  Board’s  regulations 
thereunder,  it  would  be  a  foolhardy  Board  that  would  even 
attempt  to  predict  what  devious  course  their  fertile  imagi¬ 
nations  might  devise  in  the  future. 


*  It  should  be  noted  that  the  principals  in  North  American 
controlled  Standard  Air  Lines  and  Viking  Airlines  at  a  time  when 
those  carriers  applied  for  authority  to  operate  regular  transcon¬ 
tinental  services,  which  proposal  was  denied.  Standard  A .  L.  et  al., 
Exemption  Bequest,  9  C.  A.  B.  583  (1949). 
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C.  The  Board’s  Finding  That  North  American 
Was  Unfit  Was  Not  Arbitrary. 

In  view  of  the  Board’s  clearly  adequate  findings  and 
the  overwhelming  evidentiary  support  therefor  as  to  peti¬ 
tioners’  lack  of  fitness,  it  is  difficult  to  understand  peti¬ 
tioners’  argument  that  the  Board  has  acted  arbitrarily. 
Certainly  the  Board  has  acted  within  its  power.  One  of 
the  primary  requirements  for  grant  of  a  certificate  of 
public  convenience  and  necessity  under  the  Civil  Aeronau¬ 
tics  Act  is  that  the  applicant  be  “fit,  willing,  and  able  to 
perform  such  transportation  properly,  and  to  conform  to 
the  provisions  of  this  Act  and  the  rules,  regulations, 
and  requirements  of  the  Board  hereunder”  (Section 
401(d)(1)).  Under  this  section  and  the  almost  identical 
section  dealing  with  applications  for  temporary  authority 
(Section  401(d)(2))  the  Board  is  obligated  to  pass  upon 
the  fitness  of  an  applicant  and,  where  the  applicant  is 
found  unfit,  to  deny  the  application. 

It  is  also  clear  that  this  is  an  area  which  is  peculiarly 
within  the  jurisdiction  of  an  administrative  agency  which 
is  given  the  widest  possible  discretion  by  the  courts.  This 
is  illustrated  by  the  recent  case  of  ABC  Freight  Forward¬ 
ing  Corporation  v.  United  States,  125  F.  Supp.  926  (S.  D. 
N.  Y.  1954),  which  passed  upon  this  very  issue.  That  case 
involved  an  application  to  the  Interstate  Commerce  Com¬ 
mission  for  expansion  of  service  by  a  freight  forwarding 
company  under  a  statute  very  similar  to  that  involved  in 
this  proceeding.*  The  Commission  denied  the  application 

•Section  401(d)(1)  of  the  Civil  Aeronautics  Act  reads  as 
follows : 

“The  Board  shall  issue  a  certificate  authorizing  the  whole 
or  any  part  of  the  transportation  covered  by  the  application, 
if  it  finds  that  the  applicant  is  fit,  willing,  and  able  to  per¬ 
form  such  transportation  properly,  and  to  conform  to  the 
provisions  of  this  Act  and  the  rules,  regulations,  and  require¬ 
ments  of  the  Board  hereunder,  and  that  such  transportation 
is  required  by  the  public  convenience  and  necessity;  other¬ 
wise  such  application  shall  be  denied.” 
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on  the  ground  that  the  applicant  had  engaged  in  freight 
forwarding  operations  without  authority  in  violation  of 
the  statute,  and  an  appeal  followed.  The  three-judge  stat¬ 
utory  court  upheld  the  Commission.  It  found  sufficient 
evidence  to  support  the  Commission’s  finding  that  the 
applicant  had  engaged  in  illegal  activity  and  then  stated 
(p.  928) : 

“This  leads  to  the  important  question  as  to 
whether  the  Commission  could,  within  its  lawful 
authority,  conclude  from  these  facts  that  plaintiff 
was  not  a  qualified  applicant  and  that  extension  of 
the  freight-forwarding  business  of  the  plaintiff, 
under  such  circumstances  would  not  be  consistent 
with  the  public  interest  and  the  national  transporta¬ 
tion  policy.  Put  another  way,  this  question  is : 

‘ ‘  Does  the  fact  that  an  applicant  for  a  permit  for 
extension  of  services  has  participated,  through  con¬ 
cealment,  in  illegal  activities  relating  to  the  object 
for  which  the  permit  is  sought,  make  the  applicant 
unqualified  to  extend  his  services,  or  make  an  exten¬ 
sion  of  services  by  such  applicant  contrary  to  public 
interest  and  the  national  transportation  policy?” 

The  court  went  on  to  hold  that  the  answer  to  this  question 
was  a  matter  solely  for  the  administrative  discretion  of  the 
agency  involved  and  that  the  denial  of  the  application  in 
this  case  by  the  Commission  was  a  proper  exercise  of  that 
power  (p.  929) : 

1 1  The  Commission  is  better  equipped  than  a  court 
to  reach  a  determination  on  the  issues  which  have 


[Continued  from  previous  page ] 

The  applicable  portion  of  Section  410(c)  of  the  Interstate 
Commerce  Act  (56  Stat.  291,  49  U.  S.  C  §1010  (c))  reads  as 
follows : 

“The  Commission  shall  issue  a  permit  to  any  qualified 
applicant  therefor,  authorizing  the  whole  or  any  part  of  the 
service  covered  by  the  application,  if  the  Commission  finds 
that  the  applicant  is  ready,  able  and  willing  properly  to 
perform  the  service  proposed,  and  the  proposed  service,  to 
the  extent  authorized  by  the  permit,  is  or  will  be  consistent 
with  the  public  interest  and  the  national  transportation 
policy  declared  in  the  Interstate  Commerce  Act;  otherwise 
such  application  shall  be  denied.” 
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been  entrusted  to  it.  The  Commission  is  charged 
with  the  determination  as  to  whether  granting  the 
application  would  be  consistent  with  the  *  national 
transportation  policy’.  Part  of  that  policy  as  enun¬ 
ciated  by  Congress  is  ‘to  provide  for  fair  and  impar¬ 
tial  regulation  of  all  modes  of  transportation’.  It 
may  well  be  that  it  would  not  be  consistent  with  this 
policy  to  reward  an  applicant  who  has  flouted  the 
regulatory  authority  by  extending  its  activities,  illeg¬ 
ally  and  through  subterfuge,  into  an  area  for  which 
no  authority  had  yet  been  obtained.  So,  too,  the 
Commission  in  its  administrative  capacity  may  take 
notice  of  its  previous  opinion  in  which  the  same 
applicant  had  been  reprimanded  for  extending  its 
services  at  a  time  when  no  permit  had  been  obtained 
for  such  extension.  Arthur  J.  Brown  Freight  For¬ 
warder  Application — Extension  of  Operations,  265 
I.  C.  C.  41  (1946). 

“It  cannot  be  concluded  that  the  Commission  was 
arbitrary  or  capricious  in  reaching  its  determina¬ 
tion.  ’  ’ 

This  decision  was  appealed  directly  to  the  United  States 
Supreme  Court,  which  affirmed  on  motion  without  opinion 
(348  U.  S.  967  (1955)).* 

The  above  case  followed  the  leading  Supreme  Court  case 
of  Federal  Communications  Commission  v.  WOKO,  Inc 
329  U.  S.  223  (1946).  In  that  case  the  FCC  refused  to  renew 
the  applicant’s  license  on  the  ground  that  the  applicant  had 
concealed  the  fact  that  a  Vice  President  of  the  Columbia 
Broadcasting  Company  owned  24  percent  of  the  applicant’s 
stock.  The  Federal  Communications  Act  provides  that  any 
station’s  license  may  be  revoked  if  false  information  was 

•  That  this  constitutes  complete  agreement  by  the  Supreme 
Court  with  the  lower  court’s  decision  is  indicated  by  the  Supreme 
Court’s  rule  regarding  motions  to  affirm  on  appeal  from  federal 
courts  (Rule  16(1)  (c)  of  the  Revised  Rules  of  the  Supreme  Court 
of  the  United  States) : 

“The  court  will  receive  a  motion  to  affirm  the  judgment 
sought  to  be  reviewed  on  appeal  from  a  federal  court  on  the 
ground  that  it  is  manifest  that  the  questions  on  which  the 
decision  of  the  cause  depends  are  so  unsubstantial  as  not  to 
need  further  argument.  ’  ’ 
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given  in  applying  for  a  license.  The  Court  denied  the  con¬ 
tention  of  applicant  that  the  concealment  was  not  material 
and  held  that  such  a  decision  was  solely  within  the  discre¬ 
tion  of  the  agency  (p.  229) : 

“But  it  is  the  Commission,  not  the  courts,  which 
must  be  satisfied  that  the  public  interest  will  be 
served  by  renewing  the  license.  And  the  fact  that  we 
might  not  have  made  the  same  determination  on  the 
same  facts  does  not  warrant  a  substitution  of  judicial 
for  administrative  discretion  since  Congress  has 
confided  the  problem  to  the  latter.” 

Petitioners  seek  to  escape  the  plain  holding  of  these 
cases  by  citing  past  violations  of  other  carriers,  including 
other  applicants  in  this  proceeding.  The  short  answer  to 
this  contention  is  that  never  before  has  the  Board  been 
confronted  with  an  applicant  whose  record  of  violations  of 
the  Act  has  been  so  flagrant. 

As  previously  pointed  out,  the  violations  of  which  the 
Board  found  North  American  and  its  principals  guilty  were 
not  casual  or  isolated  instances;  they  were  not  limited  to 
a  brief  period  of  time  nor  were  they  unrelated  to  North 
American’s  main  operations.  On  the  contrary,  they  existed 
for  more  than  nine  years  and  went  to  the  very  heart  of 
North  American’s  operations  as  an  air  carrier.  While 
there  probably  have  been  other  applicants  in  Board  pro¬ 
ceedings  which  have  been  guilty  of  violations  of  the  Act, 
the  Board  has  never  been  faced  with  an  applicant  with 
such  history  of  knowing,  willful  and  systematic  violations 
of  the  Civil  Aeronautics  Act  and  the  Board’s  regulations 
over  a  period  of  years.  Indeed,  petitioners’  brief  to  this 
Court  concedes  the  basic  illegality  of  their  operations  as 
an  air  carrier  and  states  that  for  North  American  to  con¬ 
form  to  the  Board’s  regulations  would  have  been  business 
suicide  (Petitioners’  Brief,  p.  45).  Thus,  it  is  its  shock¬ 
ing  record  that  sets  North  American  apart  from  other 
applicants,  and  for  the  Board  to  deny  North  American  a 
certificate  because  of  its  violations  is  not  arbitrary. 

Furthermore,  petitioners’  argument  that  the  Board  is 
precluded  from  finding  North  American  unfit  by  its  own 
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past  treatment  of  violations  in  certificate  cases  is  both 
logically  and  legally  indefensible.  It  amounts  to  a  claim 
that  the  Board  could  never  find  an  applicant  unfit,  a  result 
which  would  be  a  plain  subversion  of  the  Board’s  obliga¬ 
tion  under  the  statute.  There  obviously  comes  a  time  when 
the  facts  are  so  compelling  that  the  Board  must  find  an 
applicant  unfit.  The  Board  properly  found  such  compell¬ 
ing  facts  to  exist  here.  It  said  (448) : 

“This  is  not  a  case  where  there  is  only  a  question 
mark  hovering  over  fitness;  the  facts  clearly  show 
such  a  pattern  of  unreliability  as  to  preclude  even 
the  granting  of  a  temporary  certificate.” 

None  of  the  prior  Board  cases  dealing  with  violations 
upon  which  petitioners  rely  is  comparable  in  any  degree 
to  the  situation  in  this  proceeding.  In  Hawaiian  Intra¬ 
territorial  Service,  10  C.  A.  B.  62  (1949),  the  Board  found 
an  extraordinary  need  for  competitive  passenger  service  in 
Hawaii.  The  only  applicant  for  such  service  in  that  pro¬ 
ceeding  was  Trans-Pacific  Airlines,  which  had  previously 
been  found  by  a  District  Court  in  Hawaii  to  have  operated 
a  daily  scheduled  service  from  January  1  until  September 
11,  1947  in  violation  of  Section  401(a)  of  the  Civil  Aero¬ 
nautics  Act.  The  Board  gave  clear  notice  of  the  fatal 
effect  such  a  violation  would  have  in  most  certificate  pro¬ 
ceedings,  but  held  that  under  the  unusual  circumstances 
of  the  case  the  public  need  for  the  proposed  service  was 
overriding.  It  stated  (p.  67) : 

“The  Court  found  that  Trans-Pacific  had  operated 
a  regular  scheduled  service  without  a  certificate  of 
public  convenience  and  necessity  in  violation  of  sec¬ 
tion  401(a)  of  the  Civil  Aeronautics  Act.  This  Board 
would  be  recreant  to  its  public  trust  were  it  to  con¬ 
done  expressly  or  by  implication  such  a  violation. 
The  requirement  for  the  certificate  of  public  con¬ 
venience  and  necessity  is  one  of  the  crucial  provisions 
employed  by  Congress  in  the  statutory  scheme  pro¬ 
vided  for  the  control  of  air  transportation,  and  any 
violation  of  that  requirement  strikes  at  the  heart 
of  the  Civil  Aeronautics  Act.  There  is  no  defense 
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for  a  carrier  which  accepts  the  Board’s  authoriza¬ 
tion  for,  and  pretends  to  operate,  irregular  air  ser¬ 
vices  while  it  engages  illegally  in  regular  scheduled 
air  transportation. 

“Nor  may  such  a  violator  plead  that  his  viola¬ 
tion  was  committed  in  pursuit  of  a  worthy  objective. 
We  do  not  intend  to  reward  wrongdoers  by  granting 
certificates  of  public  convenience  and  necessity  to 
carriers  which  have  undertaken  illegal  operations 
for  the  alleged  purpose  of  developing  evidence  to 
prove  the  need  for  the  service.  As  against  other 
applicants  which  had  proved  their  fitness  for  the 
performance  of  a  proposed  service,  such  a  violator 
would  find  himself  in  a  certificate  proceeding  bur¬ 
dened  with  a  disadvantage  which  under  ordinary 
circumstances  would  be  inimical ,  if  not  fatal,  to  his 
case . 

“The  circumstances  which  confront  us  in  the 
instant  case,  however,  are  not  ordinary  *  *  #.  We 
are  here  presented  with  the  situation  that  the  only 
carrier  available  for  the  performance  of  such  a  ser¬ 
vice  is  Trans-Pacific.  *  *  *  We  conclude  that  *  *  • 
Trans-Pacific  should  be  certificated.  To  conclude 
otherwise  under  the  circumstances  of  this  case 
would,  we  believe,  be  a  disservice  to  the  interest  of 
the  people  of  Hawaii.”  [Emphasis  supplied.] 

In  the  Transatlantic  Cargo  Case,  Order  No.  E-9311, 
served  June  17,  1955,  the  Board  found  no  violations  with 
respect  to  the  successful  applicant,  Seaboard  &  Western 
Airlines,  since  the  cease  and  desist  order  against  Seaboard 
in  1950.  Because  of  that  fact  and  the  fact  that  it  was  more 
qualified  than  any  other  applicant,  the  Board  selected  Sea¬ 
board  as  the  carrier  to  provide  the  needed  service.  It 
stated  (Order  No.  E-9311,  p.  31) : 

“It  will  be  recalled  that  when  we  issued  our  cease 
and  desist  order  against  Seaboard  in  1950,  we  did 
not  deem  revocation  of  the  carrier’s  operating 
authority  to  be  warranted.  More  than  three  years 
have  elapsed,  and  the  record  does  not  reveal  that 
Seaboard  has  violated  the  regulations  in  the  interim. 
Despite  its  apparently  clean  record  since  then,  we 
would  consider  its  past  violations  as  militating 
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against  the  carrier’s  application,  if  we  found  that 
another  applicant  were  as  qualified  as  Seaboard. 
From  our  comparison  of  the  qualifications  of  the 
applicants,  it  is  clear  that  none  is  as  qualified  for 
transatlantic  cargo  service  as  is  Seaboard.” 

The  carriers  involved  in  the  Air  Freight  Case ,  10 
C.  A.  B.  572  (1949),  on  which  petitioners  rely,  were  in  a 
position  somewhat  different  from  petitioners.  They  claimed 
to  be  contract  carriers  whose  operations  as  such  were  not 
subject  to  the  Board’s  jurisdiction,  and  there  had  been  no 
Board  determination  that  such  operations  were  not  con¬ 
tract  carrier  operations  or  in  other  respects  lawful.  What¬ 
ever  the  true  facts  may  have  been,  it  cannot  be  said — as 
petitioners  here  argue — that  the  Board  then  had  before  it 
the  necessary  information  on  which  to  act  or  that  it  know¬ 
ingly  condoned  prior  unlawful  activities  of  the  magnitude 
shown  here.  Indeed,  the  Board  in  the  recitals  preceding 
the  ordering  portion  of  Part  292.5  (which  later  became 
Part  295  of  the  Board’s  Economic  Regulations,  14  C.  F.  R. 
§295.1  ff.,  and  is  cited  by  petitioners)  twice  referred  to  the 
“non-common  carrier  basis”  of  the  freight  carriers’  opera¬ 
tions  (Reg.  Ser.  No.  389,  May  5,  1947,  p.  2). 

Finallv,  North  American  cites  the  North-South  Air 
Freight  Renewal  Case,  Order  No.  E-9760,  dated  November 
21,  1955,  where  there  was  alleged  illegal  acquisition  of  con¬ 
trol  of  Riddle  Airlines  by  a  stockholder  who  had  substan¬ 
tial  interests  in  other  transportation  enterprises,  and  also 
questionable  business  practices  of  the  President  of  Riddle 
with  respect  to  another  company.  However,  in  that  case 
the  Section  408  violation  did  not  go  unnoticed  by  the  Board. 
The  Board  noted  in  its  opinion  (Order  No.  E-9760,  pp. 
18-9)  that  this  alleged  violation  was  being  examined  in  a 
pending  proceeding  which  would  take  whatever  action  was 
necessary  and  that  the  alleged  interest  did  not  “alter  the 
policies  or  actual  managing  group”  of  Riddle,  so  did  not 
affect  its  fitness.  Section  408  approval  was,  in  fact,  later 
obtained  in  the  latter  proceeding  ( Arthur  Vining  Davis 
Control  Relationships  Proceeding,  Order  No.  E-10007, 
dated  February  16, 1956).  With  respect  to  the  charges  con- 
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cerning  questionable  activities  in  connection  with  an  insur¬ 
ance  company,  the  Board  found  the  evidence  too  remote 
to  affect  the  fitness  of  the  carrier. 

All  of  these  cases,  thus,  are  plainly  distinguishable 
from  that  of  North  American.  In  none  of  them  did  the 
Board  find,  as  in  the  case  of  North  American,  “a  long 
history  of  association  with  flagrant  violations  of  the  Act” 
and  such  a  lack  of  reliability  to  justify  a  finding  that  “the 
central  figures  in  the  North  American  group  *  *  *  cannot 
be  found  sufficiently  reliable  to  entrust  with  the  operation 
of  the  certificated  routes  they  propose  herein”.  The  vio¬ 
lations  in  prior  cases  were  minor  indeed  in  contrast  to 
those  of  North  American. 

In  any  event,  this  Court  is  not  called  upon  to  review  the 
wisdom  of  the  Board’s  disposition  of  the  issues  posed  in 
these  other  proceedings.  The  contention  raised  by  peti¬ 
tioners  here  that  the  Board  in  these  circumstances  is  in  any 
sense  bound  by  such  previous  actions  has  already  been 
rejected  by  the  Supreme  Court  in  the  WOKO  case,  supra, 
in  the  following  language  (at  p.  228) : 

“The  mild  measures  to  others  and  the  apparently 
unannounced  change  in  policy  are  considerations 
appropriate  for  the  Commission  in  determining 
whether  its  action  in  this  case  is  too  drastic,  but  we 
cannot  say  that  the  Commission  is  bound  by  anything 
that  appears  before  us  to  deal  with  all  cases  at  all 
times  as  it  has  dealt  with  some  that  seem  compar¬ 
able.” 

Nor  are  the  cases  in  other  fields  cited  by  North  American 
to  support  its  charge  of  arbitrary  action  applicable  here. 
McKay  v.  Wahlenmaier,  —  App.  D.  C.  — ,  226  F.  2d  35 
(decided  July  21,  1955),  was  concerned  with  the  narrow 
question  of  whether  the  Secretary  of  Interior  had  the  power 
to  cancel  a  lease  when  he  discovered  certain  illegalities 
after  the  lease  had  been  issued,  and  the  Court’s  decision 
clearly  vindicates  the  public  interest  rather  than  subverting 
it,  as  petitioners  seek  to  do  here.  In  National  Labor  Rela¬ 
tions  Board  v.  Mall  Tool  Co.,  119  F.  2d  700  (7th  Cir.  1941), 
the  court  overruled  the  National  Labor  Relations  Board 
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with  respect  to  the  cut-off  date  for  back  pay,  since  again  it 
was  in  the  public  interest  to  encourage  prompt  filing  of 
charges.  In  the  instant  case,  however,  it  is  clearly  in  the 
public  interest  for  the  Board  to  demand  compliance  with 
the  fitness  provisions  of  the  Act.  Shachtman  v.  Dulles , 
—  App.  D.  C.  — ,  225  F.  2d  938  (decided  June  23,  1955), 
concerned  a  denial  of  a  passport  on  reasons  that  were 
legally  insufficient.  The  reasons  given  by  the  Board  for 
denial  of  North  American’s  application,  on  the  other  hand, 
are  clearly  sufficient  under  Section  401(d)  of  the  Civil  Aero¬ 
nautics  Act  (see  subsection  A,  supra). 

There  are  many  cases,  moreover,  in  •which  other  regula¬ 
tory  bodies  have  denied  licenses  or  renewal  of  licenses  on 
the  basis  of  violations  of  the  regulatory  statute  involved. 
Mit  chell-Purchas  e-Bert  els  en,  40  M.  C.  C.  283  (1945) ;  Hur¬ 
ley  Common  Carrier  Application,  54  M.  C.  C.  362  (1952) ; 
Garrison  Contract  Carrier  Application,  49  M.  C.  C.  57 5 
(1949) ;  Powell-Purchase-Rampy,  57  M.  C.  C.  597  (1951) ; 
Casiglio-Pur  chase-Love’ s,  supra;  Trioli  Extension-Brick, 
supra;  Hughes  Transp.,  Inc.,  Extension-Southeastern 
States,  46  M.  C.  C.  603  (1946) ;  Congdorv-Purchase-Wadkins, 
50  M.  C.  C.  781  (1948) ;  Becker  Transp.  Co.,  Inc.  Contract 
Carrier  Application,  26  M.  C.  C.  487  (1940). 

There  are  many  other  cases,  furthermore,  in  which  such 
decisions  by  administrative  agencies  have  been  appealed 
and  have  been  upheld  by  the  courts.  Federal  Communica¬ 
tions  Commission  v.  Broadcasting  Service  Organization, 
Inc.,  337  U.  S.  901  (1949) ;  Hubert  v.  Public  Service  Com¬ 
mission,  118  Pa.  Super.  128,  180  A.  23  (1935) ;  Rowley  v. 
Public  Service  Commission,  112  Utah  116,  185  P.  2d  514 
(1947) ;  Alspaugh  v.  Public  Utilities  Commission,  146  Ohio 
St.  267,  65  N.  E.  2d  263  (1946) ;  Motor  Truck  Transfer  v. 
Southwestern  Transp.  Co.,  197  Ark.  346,  122  S.  W.  2d  471 
(1938) ;  Clark  v.  McBride,  127  A.  550  (N.  J.  1925) ;  Kurinsky 
v.  Board  of  Health  of  Lakewood  Township,  128  N.  J.  L.  185, 
24  A.  2d  803  (1942). 

Petitioners’  final  claim  that  the  Board’s  finding  of  lack 
of  fitness  is  arbitrary  in  the  absence  of  comparative  con¬ 
sideration  of  its  fitness  against  other  applicants  is  without 
merit.  In  fact,  the  law  is  clear  that  the  determination  that 
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North  American  did  not  meet  the  statutory  standards  of 
fitness,  willingness  and  ability  made  unnecessary  from  a 
legal  standpoint  any  further  treatment  of  North  Amer¬ 
ican’s  application  and,  particularly,  made  inapplicable  any 
rule  of  comparative  consideration.  Simmons  v.  Federal 
Communications  Commission,  79  App.  D.  C.  264,  145  F. 
2d  578  (1944) ;  Simmons  v.  Federal  Communications  Com¬ 
mission,  83  App.  D.  C.  262,  169  F.  2d  670  (1948),  cert.  den. 
335  U.  S.  846  (1948). 

In  the  first  of  those  cases  the  Commission  held  that 
an  applicant  for  a  proposed  radio  station  that  would  con¬ 
stitute  an  interference  with  air  navigation  was  not  entitled 
to  comparative  consideration  with  a  proposal  subject  to  no 
such  disability.  The  Court  stated  (p.  265) : 

“We  think  the  findings  on  which  the  Commission 
based  its  denial  of  appellant’s  application  are  sup¬ 
ported  by  substantial  evidence.  We  think  that  public 
convenience,  interest  and  necessity  clearly  require 
the  Commission  to  deny  applications  for  construc¬ 
tion  which  would  menace  air  navigation.  It  follows 
that  appellant’s  application  was  rightfully  denied. 
No  formal  or  direct  comparison  is  necessary  between 
an  application  which  must  be  denied  and  one  which 
may  be  granted.  Relative  consideration  is  meaning¬ 
less  unless  there  are  two  applications  either  of  which, 
considered  alone,  might  be  granted [Emphasis 
supplied.] 

Surely,  if  the  North  American  application  were  heard 
“standing  alone”,  no  court  would  disturb  the  Board’s  find¬ 
ings  on  the  overwhelming  facts  presented  here  that  North 
American  was  not  fit  within  the  statute.  It  would  be 
unthinkable  that  this  basic  statutory  test  should  be  com¬ 
pletely  inverted  by  the  happenstance  that  the  proposal  was 
heard  in  a  consolidated  proceeding. 

The  second  ease  involved  the  same  two  parties  and  arose 
from  the  grant  to  one  radio  station  rather  than  another 
of  the  right  to  increase  the  station’s  power.  There  the 
Commission  held  that  grant  of  Simmons’  application  to 
broadcast  network  programs  exclusively  would  not  be  in 
the  public  interest  so  that  no  comparative  consideration 
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of  the  two  otherwise  conflicting  and  mutually  exclusive 
applications  was  required.* 

Here  the  lack  of  fitness  finding  is  a  clear  bar  to  the 
authorization  of  North  American,  since  the  statutory 
requirements  are  conjunctive.  In  other  words,  having 
found  North  American  unfit,  as  that  term  is  employed  in 
the  statute,  the  Board  could  not  have  possibly  certificated 
it,  since  a  basic  jurisdictional  finding  would  be  absent. 
Moreover,  the  fitness  requirement  in  the  statute  is  abso¬ 
lute,  not  relative;  it  is  something  an  applicant  does  or 
does  not  meet  and  cannot  depend  on  the  status  of  others. 
A  remand  on  this  question  would,  therefore,  avail  North 
American  nothing.  For  whatever  its  effect  upon  other 
applicants,  the  “lack  of  fitness”  bar  as  to  North  American 
is  insurmountable. 

In  addition,  of  the  carriers  which  petitioners  charge 
with  allegedly  serious  violations,  only  two,  United  and 
Eastern,  were  awarded  any  authorizations  in  this  case  by 
the  Board,  so  their  complaint  on  this  score  could  at  most 
be  limited  to  these  two  carriers.  A  comparison  of  the 
violations  of  these  two  carriers  with  those  of  North  Ameri¬ 
can,  however,  shows  a  vast  difference.  United’s  violation 
concerning  the  density  of  its  tourist  aircraft  was  ultimately 
settled  with  the  Board  and  is  plainly  de  minimis  compared 
to  the  numerous  violations  of  North  American.  In  the  case 
of  Eastern,  where  the  Board  found  a  Section  408  violation, 
again  the  violation  was  rectified.  Surely,  North  American 
with  its  long  history  of  open  defiance  of  the  Act  and  of  the 
Board’s  regulations  cannot  seriously  claim  comparative 
consideration  on  the  issue  of  fitness  as  against  these  two 
carriers. 

In  view  of  the  foregoing,  it  cannot  be  said  either  that 
the  Board’s  treatment  of  petitioners’  application  was  at 
variance  with  its  prior  practice  or  that  the  Board’s  denial 
of  that  application  because  of  petitioners’  past  violations 
was  an  arbitrary  and  unjustified  action. 

*  The  recent  case  in  this  Court  of  Telanser phone,  Inc.  v.  Federal 
Communications  Commission,  Case  No.  12716  (decided  February  9, 
1956),  is  not  in  point  since  both  applicants  in  that  case  were  found 
qualified  (Slip  Opinion,  p.  2). 
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II. 


The  Board’s  opinion  contains  fully  adequate  find¬ 
ings  to  support  its  decision  that  the  granting  of  North 
American’s  application  was  not  required  by  the  public 
convenience  and  necessity. 

Significantly  enough,  with  one  minor  exception  herein¬ 
after  discussed,  North  American  makes  no  contention  that 
the  Board’s  findings  and  conclusions  against  its  applica¬ 
tion  and  in  favor  of  others  are  without  the  support  of  sub¬ 
stantial  evidence.  Unlike  its  approach  in  regard  to  the  fit¬ 
ness  question,  its  attack  on  the  Board’s  decision  with 
respect  to  the  public  convenience  and  necessity  issues  is 
based  wholly  upon  an  alleged  lack  of  adequate  findings  to 
support  the  Board’s  actions.  In  this  argument  it  leans 
heavily  upon  the  brevity  of  the  Board’s  specific  treatment 
of  its  proposal.  Its  argument,  however,  must  fail,  for  not 
only  does  the  opinion  read  as  a  whole  show  very  plainly 
the  reasons  for  denial  of  North  American’s  proposal, 
but,  in  addition,  it  contains  specific  findings  legally  suffi¬ 
cient  to  justify  the  Board’s  action  in  denying  petitioners’ 
application. 

In  approaching  the  question  of  the  adequacy  of  the 
Board’s  findings,  the  Court  must,  of  course,  look  to  the 
whole  opinion.  Alabama  G.  S.  R.  Co.  v.  United  States,  340 
U.  S.  216  (1951).  Appended  hereto  as  Appendix  B  is  a 
summary  of  the  Board’s  findings  with  respect  to  the  seg¬ 
ments  which  make  up  the  route  system  applied  for  by 
North  American,  reference  to  which  will  show  clearly  that 
(1)  improvement  in  national  route  structure  and  strength¬ 
ening  of  weaker  carriers  was  a  major  consideration  in  the 
Board’s  selection  of  carriers;  (2)  as  to  each  market  in 
which  it  authorized  new  service,  the  Board  authorized  the 
maximum  number  of  carriers  which,  in  its  informed  judg¬ 
ment,  the  traffic  would  permit;  (3)  in  each  instance  where 
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additional  service  was  justified,  the  Board  selected  a 
carrier  or  carriers  to  provide  unrestricted  or  restricted 
service,  depending  on  the  needs  of  the  traffic  moving  on  or 
over  the  particular  segment,  and  (4)  the  criteria  used  by 
the  Board  in  selecting  carriers  (e.g.,  strengthening  of  the 
national  route  structure,  convenience  of  existing  traffic, 
development  of  future  traffic,  minimization  of  adverse 
effect  on  existing  services,  etc.)  were  in  all  instances  within 
the  broad  objectives  of  the  Civil  Aeronautics  Act. 

It  should  be  noted  that  in  making  its  findings  the  Board 
had  before  it  the  Examiner’s  painstaking  compilation  of 
factual  data  bearing  on  the  route  structures  of  the  appli¬ 
cants,  the  economy  of  the  area  under  consideration,  the 
character  of  the  existing  services,  the  volume  of  historic 
traffic,  etc.,  etc.  Moreover,  the  Board’s  opinion  time  and 
again  alluded  to  such  matters  as  the  route  structures  of 
the  applicants  (e.g.,  427),  traffic  volumes  (e.g.,  431),  per¬ 
centage  relationships  of  traffic  (e.g.,  431),  historic  partici¬ 
pations  in  the  traffic  flows  (e.g.,  435),  limitations  of  existing 
service  (e.g.,  432),  etc.,  allusions  which  belie  any  claim  that 
it  did  not  thoroughly  familiarize  itself  with  the  record  and 
derive  its  basic  findings  therefrom. 

The  net  effect  of  these  findings,  insofar  as  North  Ameri¬ 
can  is  concerned,  is  that  granting  of  its  proposal  would  not 
contribute  to  the  development  of  a  sound  national  route 
structure  and  would  not  meet  the  traffic  requirements 
shown  by  the  record ;  in  fact,  it  would  create  a  larger  num¬ 
ber  of  carriers  than  the  traffic  involved  justified.  In  this 
connection,  for  example,  the  Board  found  that  no  addi¬ 
tional  service  was  justified  between  Chicago  and  Cleveland. 
That  finding  is  obviously  dispositive  not  only  of  North 
American’s  but  also  of  every  other  proposal  for  such  ser¬ 
vice.  In  other  instances  the  Board  found  a  need  for  a 
limited  type  of  service,  which  North  American  did  not  pro¬ 
pose  (e.g.,  Detroit-Chicago). 

Petitioners’  argument  that  the  Board  should  have  found 
as  a  “fact”,  supported  by  precise  underlying  reasons,  the 
number  of  carriers  a  given  market  would  warrant,  is  com- 
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pletely  without  merit.*  Clearly,  the  number  of  carriers 
required  in  any  given  market  to  best  fulfill  the  statutory 
objectives  of  the  Act  is  not  a  matter  determinable  with 
mathematical  precision  or  supportable  with  a  mathemati¬ 
cal  bill  of  particulars.  It  is  rather  the  “field  of  uncertain¬ 
ties,  imponderables  and  estimates  .  .  .  where  the  rule  that 
a  conclusion  within  the  realm  of  rational  deduction  or 
inference  stands  despite  differences  of  opinion,  has  its 
greatest  applicability  ”.  American  Airlines  v.  Civil  Aeron¬ 
autics  Board,  89  App.  D.  C.  365,  368,  192  F.  2d  417,  420 
(1951).** 

Moreover,  the  determination  made  by  the  Board  herein 
(the  number  of  carriers  justified  by  sound  economics  in 
particular  markets)  is  one  of  a  type  with  which  the  Courts 
have  consistently  refused  to  interfere.  American  Airlines 
v.  Civil  Aeronautics  Board,  supra ;  United  Air  Lines  v. 
Civil  Aeronautics  Board,  81  App.  D.  C.  89,  155  F.  2d  169 
(1946) ;  Railroad  Commission  of  Texas  v.  Rowan  &  Nichols 
Oil  Co.,  311  U.  S.  570  (1941) ;  Board  of  Trade  of  Kansas 
City,  Mo.  v.  United  States,  314  U.  S.  534  (1942) ;  Philadel¬ 
phia  Co.  v.  Securities  and  Exchange  Commission,  85  App. 
D.  C.  327,  177  F.  2d  720  (1949).  And  particularly  in  view 
of  North  American’s  failure  to  raise  the  question  of  sub¬ 
stantial  evidence  to  support  these  findings,  there  can  be  no 
possible  basis  for  doing  so  here. 

It  is  also  petitioners’  contention  that  in  the  market- 
by-market  analysis  which  the  Board  set  forth  in  its  opin¬ 
ion,  North  American’s  right  to  comparative  consideration 
(a  right  which,  as  shown  in  Point  I  supra,  it  cannot  validly 


*  It  is  this  argument  which  serves  as  a  springboard  for  petition¬ 
ers’  contention  that  such  basic  findings  of  fact  as  the  lack  of  traffic 
to  support  additional  Chicago-Cleveland  service  are  “mere  con¬ 
clusions”. 

##  In  its  Opinion  and  Order  on  Reconsideration  of  Supplemental 
Opinion  in  this  case  (Order  No.  E-9886,  dated  December  30,  1955) 
the  Board  points  out  (p.  4)  that  the  volume  of  traffic  in  a  given 
market  is  not  dispositive  of  the  issue  of  additional  service,  since 
“service  benefits”  must  also  be  considered.  Hence  the  type  of  fact 
finding  urged  by  North  American  would  be  meaningless. 
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assert  here)  was  violated;  but  this  argument  will  not  sur¬ 
vive  analysis.  In  the  first  place,  as  the  Examiner  pointed 
out  (264-5),  true  comparability  on  the  facts  was  present 
to  a  substantial  degree  only  in  the  case  of  North  Ameri¬ 
can’s  proposal  vis  a  vis  the  new  route  applications  of  East¬ 
ern,  Colonial  and  National,  none  of  which  was  granted. 
Only  in  those  instances  was  there  at  issue  a  completely 
new  network  of  routes  blanketing  the  entire  Chicago-New 
York  area.  Secondly,  despite  the  plain  logic  of  the  Exam¬ 
iner’s  position,  the  Board  ab  initio  placed  all  applicants  on 
an  equal  footing  and  hence  went  beyond  the  requirements 
of  the  rule.  For  example,  in  adopting  the  Examiner’s  con¬ 
clusion  that  Capital’s  proposals  should  be  granted  in  toto, 
the  Board  made  the  following  finding,  which  could  hardly 
be  more  truly  comparative  (424) : 

“To  the  extent  that  other  competing  applicants 
are  being  denied  similar  authorizations,  we  believe 
that  the  choice  of  Capital  will  in  the  long  run  con¬ 
tribute  most  to  the  development  of  a  sound  route 
structure  for  the  nation.” 

In  support  of  this  finding,  the  Board  made  the  following 
subsidiary  and  interrelated  findings,  some  in  absolute, 
others  in  comparative  terms  (423-6)  :* 

1.  The  type  of  service  authorized  is  suitable  for  opera¬ 
tion  by  a  regional  carrier. 

2.  The  services  authorized  will  strengthen  Capital,  “an 
objective  which  we  consider  of  great  importance  in  perfect¬ 
ing  the  route  structure  of  the  nation”. 

3.  Capital  is  not  one  of  the  larger  carriers  and  needs 
additional  opportunity  for  growth  in  order  to  insure  that 
it  will  remain  subsidy-free. 

4.  “Thus,  we  find  significant  in  the  choice  of  carrier  the 
fact  that  Capital  has  a  greater  need  than  the  other  appli- 

•  The  findings  are  summarized,  not  quoted,  unless  otherwise 
indicated. 
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cants  (except  Colonial)  for  the  additional  strength  the  new 
services  for  which  it  has  applied  would  provide  for  its  route 
system.  ’  ’  [  Emphasis  supplied.  ] 

5.  Strengthening  Capital  will  strengthen  the  national 
route  system. 

6.  Selection  of  Capital  will  permit  it  to  improve  its 
services  and  its  competitive  position. 

7.  The  public  will  benefit  most  by  having  regional  serv¬ 
ices  performed  by  a  regional  carrier,  and  Capital  is  in  the 
best  position  to  provide  the  required  regional  service. 

8.  Capital  is  a  substantial  participant  in  the  markets 
involved. 

9.  Capital  will  aggressively  develop  coach  service. 

10.  Capital’s  authorization  will  not  adversely  affect 
existing  services  to  a  substantial  degree. 

11.  The  growth  potential  of  the  markets  and  Capital’s 
past  experience  in  the  area  justify  its  selection. 

It  is  obvious  that  the  Board  in  this  plain  exposition  of 
its  logical  processes  rejected  competing  applications  only 
after  it  had  found  numerous  reasons  (over  and  above  the 
fact  that  the  carrier  was  already  operating  in  the  area)  for 
the  selection  of  Capital  and,  it  should  be  noted,  had  also 
found  insufficient  traffic  to  justify  additional  unrestricted 
routes  in  the  same  area  (429,  446).  This  treatment  of 
the  issues  is  especially  significant  on  this  appeal,  since  by 
reason  of  its  prior  routes  and  the  awards  in  the  case  before 
the  Board,  Capital’s  route  structure  in  the  Chicago-New 
York  area  is  now  basically  that  for  which  petitioners 
applied,  to  wit,  an  unrestricted  regional  network  of  routes 
connecting  Chicago,  Detroit,  Cleveland,  Pittsburgh,  Phila- 
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delphia  and  New  York.*  The  cited  findings,  touching  upon 
virtually  all  of  the  statutory  objectives  set  forth  in  the  Act, 
certainly  make  clear  the  logical  basis  for  the  Board’s  selec¬ 
tion,  and  in  the  absence  of  any  possible  attack  thereon  in  this 
proceeding  as  being  unsupported  by  substantial  evidence 
foreclose  any  question  of  the  validity  of  the  Board’s  pre¬ 
ference  of  Capital  over  North  American. 

Similarly,  in  connection  with  its  decision  on  the  issue 
of  Chicago-New  York  service,  the  Board  stated  (429) : 

“In  other  words,  Capital  and  Northwest  can  offer 
at  least  the  same  benefits  to  the  traveling  public  as 
can  the  remaining  applicants,  and  in  addition,  gain 
the  advantages  of  route  adjustments  vitally  neces¬ 
sary  for  a  balanced  and  sound  national  route 
system.” 

The  Board  could  hardly  have  made  plainer  the  fact  that 
it  had  considered  all  applications  for  Chicago-New  York 
authority  and,  for  the  reasons  cited,  resolved  the  question 
of  carrier  selection  in  favor  of  Capital  and  Northwest. 
Similarly,  in  all  other  instances  where  a  particular  service 
was  found  required,  the  reasons  underlying  the  selection 
of  a  carrier  other  than  North  American  were  plainly  stated, 
as  shown  by  reference  to  the  findings  summarized  in 
Appendix  B. 

While  these  findings  show  fully  the  logical  basis  for 
the  Board’s  action  in  denying  North  American’s  proposal, 
the  Board  went  even  further.  It  adopted  the  Examiner’s 
findings  with  respect  thereto  and  added  certain  of  its  own. 


•With  minor  exceptions  as  to  which  petitioners’  brief  makes 
no  complaint,  no  applicant  other  than  Capital  was  awarded  any 
authority  in  this  proceeding  except  authorizations  subject  to  long- 
haul  restrictions  designed  to  meet  traffic  requirements  between  the 
area  cities  and  points  in  other  parts  of  the  country.  As  a  non¬ 
operating  carrier,  North  American  could  not  meet  such  needs  nor 
be  subjected  to  such  a  restriction;  hence  its  proposal  was  most 
nearly  comparable  to  Capital’s  (of  those  granted),  and  the  Board’s 
findings  thoroughly  dispose  of  any  contention  that  the  Board  did 
not  give  due  consideration  to  certificating  North  American  in  addi¬ 
tion  to  or  in  lieu  of  Capital. 
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The  Examiner’s  findings  may  be  summarized  as  follows 
(307-10) : 

(1)  that  the  existing  volume  of  service  in  the  markets 
sought  to  be  served  by  North  American  was  generally 
adequate ; 

(2)  that  the  contentions  of  North  American  that  a 
wholly  new  carrier  specializing  in  low-fare  service  should 
be  certificated  were  not  persuasive  in  view  of  the  Board’s 
previous  decision  on  the  same  issue  in  Transcontinental 
Coach-Type  Service  Case,  14  C.  A.  B.  720  (1951),  and  the 
tremendous  expansion  of  low-fare  services  by  the  certifi¬ 
cated  carriers  since  that  decision;  and 

(3)  that  the  North  American  proposal  was  highly  selec¬ 
tive  in  seeking  to  serve  only  large  metropolitan  centers.* 

The  first  of  these  findings  is  supported  by  an  exhaustive 
study  by  the  Examiner  of  the  volume  of  seats  operated 
by  existing  carriers  on  the  segments  in  issue,  which,  in 
turn,  is  related  to  the  volume  of  traffic  moving  thereon. 
The  Examiner  concluded  that  there  were  generally  about 
six  seats  per  passenger,  and,  after  allowance  for  the  seats 
occupied  by  through  traffic  and  taking  into  account  the 
load  factors  of  existing  carriers  disclosed  by  the  record, 
the  volume  of  service  was  clearly  sufficient  to  meet  the 
needs  of  the  traffic  (260-3).  Also  noted  by  him  in  this 
connection  was  the  absence  of  any  serious  objection  by  the 
cities  themselves  to  the  quantity  and  quality  of  existing 
service  (263).  The  second  finding  is  related  directly  to 
a  compilation  by  the  Examiner  of  the  large  volume  of 
coach  service  operated  by  existing  carriers  on  the  segments 

•  This  finding  is  plainly  more  prejudicial  to  North  American ’s 
case  than  is  suggested  by  the  factual  argument  in  petitioners’  brief 
concerning  the  limited  amount  of  the  certificated  carriers’  total 
traffic  developed  by  “small  towns”.  It  is  a  plain  recognition  that 
a  carrier  dedicated  to  public  service  should  offer  something  more 
than  an  undertaking  to  serve  the  choicest  possible  markets.  Hence 
petitioners’  argument  that  substantial  evidence  would  not  support 
the  Examiner’s  conclusion  is  not  well  taken. 
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within  the  area  compared  with  the  situation  in  1951  (261-2). 
The  third  finding  derives  its  justification  from  the  basic 
economics  facts  with  respect  to  the  cities  (114-28)  and  the 
volume  of  traffic  moving  between  them  (315A).  Beyond 
question,  therefore,  the  rational  basis  for  the  Examiner’s 
basic  findings  has  been  spelled  out. 

To  these  underlying  premises  of  the  Examiner’s  con¬ 
clusion  that  the  public  convenience  and  necessity  did  not 
require  the  granting  of  North  American’s  proposal,  the 
Board  added  the  following  (446) : 

(1)  that  expansion  of  competition*  and  of  low-fare  ser¬ 
vice  would  be  accomplished  by  other  awards  in  the  pro¬ 
ceeding  ; 

(2)  that  such  other  awards  would  make  possible  sub¬ 
stantial  corrections  in  the  route  deficiencies  of  existing 
carriers  and  improve  the  national  route  structure ;  and 

(3)  that  the  economics  of  the  situation  would  not  per¬ 
mit  both  the  awards  to  existing  carriers  and  the  granting 
of  North  American’s  proposal. 

It  is  evident  here,  as  in  the  case  of  the  Board’s  general 
findings,  not  only  that  these  findings  dispose  of  the  issues 
raised  by  North  American’s  proposal  but  also  that  they 
are  decisions  on  matters  of  complex  transportation  eco¬ 
nomics  and  hence  within  the  exclusive  domain  of  the  Board. 


•Despite  petitioners’  argument  that  the  Examiner’s  findings 
are  totally  inconsistent  with  the  Board’s,  the  treatment  of  competi¬ 
tion  is  the  only  area  in  which  they  differ  and  then  only  slightly. 
The  Examiner  felt  that  services  were  so  plainly  adequate  that 
competition  per  se  would  not  justify  added  service.  The  Board 
felt  that  adequacy  was  not  so  clearly  dispositive  of  the  issue.  If 
this  difference  affected  the  results  of  the  respective  decisions  at  all, 
it  could  only  be  in  connection  with  the  Board’s  granting  of  TWA’s 
restricted  authorization  at  Detroit,  as  to  which  the  Examiner  had 
recommended  deferral.  In  all  other  respects  material  here  the 
Board’s  decision  follows  the  Examiner’s,  except,  of  course,  that 
matters  initially  deferred  in  accordance  with  his  recommendations 
have  subsequently  been  decided  in  connection  with  related  cases. 
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Board  of  Trade  of  Kansas  City ,  Mo.  v.  United  States , 
supra ,  546-7  (1942) ;  United  States  v.  Pierce  Auto  Freight 
Lines ,  Inc.,  327  U.  S.  515,  535-6  (1946). 

Consequently,  the  transparent  effort  of  the  petitioners 
to  retry  before  this  Court  North  American’s  case  on  the 
facts  under  the  guise  of  providing  background  for  an 
alleged  lack  of  findings  by  the  Board  is  a  futile  indulgence 
in  argument  ad  hominem.  The  Board  is  under  no  duty  to 
pass  upon  each  and  every  contention  raised  by  the  peti¬ 
tioners  or  any  other  applicant  before  it.  Capital  Transit 
Co.  v.  United  States ,  97  F.  Supp.  614,  621  (D.  D.  C.  ,1951). 
It  need  only  cite  the  basic  facts  underlying  its  decision 
and,  to  the  extent  permitted  by  the  inexact  nature  of  the 
subject  matter,  this  has  certainly  been  done  in  this  case. 
American  Airlines  v.  Civil  Aeronautics  Board,  supra. 


III. 

The  errors  alleged  by  petitioners  do  not  permeate 
the  award  to  this  intervenor. 

The  Board’s  order  in  this  proceeding  granted  to  this 
intervenor  (“TWA”)  authority  to  include  Detroit  as  an 
intermediate  point  between  Chicago  and  New  York  only 
on  flights  originating  or  terminating  at  Kansas  City  or  a 
point  west  thereof  and  at  New  York.* 

The  principal  bases  for  this  authorization  are  plainly 
not  to  be  found  in  petitioners’  application.  For  example, 
the  Board  made  the  following  findings : 

“Our  action  is  based  in  large  part  on  the  need 
demonstrated  on  this  record  for  improved  service 
between  Detroit  and  Western  points,  and  for 
improvement  of  TWA’s  route  pattern.  The  evidence 


*  In  a  companion  case,  the  Board  granted  similarly  restricted 
Cleveland-New  York  authority  to  TWA  on  much  the  same  grounds 
as  those  underlying  the  Detroit  award.  Petitioners  have  not 
appealed  from  this  order,  and  the  time  to  do  so  has  expired. 
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indicates  that  a  large  number  of  Detroit’s  passen¬ 
gers  to  the  West  Coast  have  been  inconvenienced 
under  existing  authorizations  .  .  .  (431). 

“.  .  .  We  conclude  that  with  the  additional  ser¬ 
vice  TWA  would  provide,  .  .  .  Detroit  would  enjoy 
a  substantially  improved  service  to  the  West  Coast 
(434). 

“.  .  .  In  addition,  TWA  has  indicated  a  willing¬ 
ness  to  accept  a  long  haul  restriction  .  .  .  Such  a 
restriction  will  materially  minimize  the  adverse 
effect  on  other  carriers  .  .  .  (435). 

.  .  Much  of  the  traffic  that  TWA  would  carry 
is  already  transported  by  TWA  almost  90  percent 
of  its  journey”  (435). 

It  is  clear  that  petitioners’  proposal  could  not  have 
satisfied  the  traffic  requirements  fulfilled  by  the  authoriza¬ 
tion  of  TWA,  because  petitioners’  proposed  route  extended 
westward  only  to  Chicago.*  For  the  same  reason,  the 
adverse  effect  of  a  grant  to  petitioners  could  not  be  mini¬ 
mized  by  the  imposition  of  a  long-haul  restriction.  Also, 
there  can  be  no  element  of  improvement  in  route  pattern 
in  North  American’s  proposal  comparable  to  the  correc¬ 
tion  of  TWA’s  stub-end  operation  at  Detroit.**  Finally, 
of  course,  petitioners  can  have  no  legitimate  interest  in 
the  accommodation  of  traffic  already  being  carried  by 
TWA.  Hence  a  comparative  evaluation  of  petitioners’ 
proposal  and  that  of  TWA  as  granted  was  rendered  unnec¬ 
essary  by  the  factual  situation  presented.  Simmons  v.  Fed¬ 
eral  Communications  Commission,  supra  (2  cases). 


•While  petitioners’  original  proposal  was  more  extensive,  it 
did  not  protest  the  Board’s  order  of  consolidation  severing  those 
portions  not  within  the  Chicago-New  York  area,  and  its  case  was 
presented  solely  on  the  basis  of  a  Chicago-New  York  network  of 
routes. 

••  In  TWA’s  case  such  improvement  was  considered  sufficiently 
important  by  the  applicant  that  it  made  an  unsolicited  offer  to 
entertain  proposals  for  the  transfer  of  certain  north-south  Detroit 
rights  if  its  east-west  application  were  granted,  and  the  Board  has 
instituted  an  investigation  on  that  subject  (436). 
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Similarly,  this  intervenor  is  in  nowise  involved  in  peti¬ 
tioners’  other  principal  point  with  respect  to  comparative 
consideration,  i.e.,  that  the  Board  should  have  weighed  any 
violations  of  law  by  other  applicants  in  passing  upon  their 
respective  proposals.  At  no  point  do  petitioners  suggest 
that  this  intervenor  has  been  guilty  of  any  such  violations ; 
and  the  portions  of  the  record  cited  by  petitioners  in  this 
connection  contain  no  evidence  on  this  score  with  respect 
to  TWA.  Hence,  even  if  the  Court  should  accept  peti¬ 
tioners’  thesis  that  the  Board  acted  arbitrarily  in  that 
certain  other  applicants  were  not  disqualified  on  grounds 
of  fitness,  no  such  circumstance  is  presented  in  the  case 
of  TWA. 

Consequently,  there  are  presented  no  valid  grounds  for 
setting  aside  those  portions  of  the  Board’s  order  whereby 
TWA  was  authorized  to  include  Detroit  as  an  intermediate 
point  between  Chicago  and  New  York.  Moreover,  any  such 
action  would,  by  interruption  of  TWA’s  service,  defeat  the 
important  public  interest  considerations  cited  by  the  Board 
in  its  opinion  without  any  possibility  that  the  needed  ser¬ 
vice  could  be  restored  by  a  contrary  ruling  with  respect 
to  petitioners’  proposal  upon  rehearing.  Therefore,  the 
Court,  even  in  the  event  of  remand,  should  not  disturb 
that  portion  of  the  Board’s  order  authorizing  TWA’s 
service  at  Detroit.  Under  Section  1006(d)  of  the  Civil 
Aeronautics  Act  the  Court’s  power  so  to  limit  a  remand 
is  unquestionable  (52  Stat.  1024,  49  U.  S.  C.  §646(d)). 
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Conclusion. 

The  Board’s  order  should  be  affirmed. 

Kespectfully  submitted, 

/s/  James  K.  Crimmins 
James  K.  Crimmins, 
Attorney  for  Intervenor 
Trans  World  Airlines,  Inc., 
25  Broadway, 
New  York  4,  N.  Y. 


Henry  P.  Bevans, 

Donald  L.  Deming, 

Chadbourne,  Parke,  Whiteside  &  Wolff, 
25  Broadway, 

New  York  4,  N.  Y. 

Of  Counsel. 


New  York,  N.  Y.,  March  9,  1956. 


Appendix  A. 

“  Finally,  we  must  point  out  that  with  respect  to  North 
American’s  joint  application,  we  would  deny  that  applica¬ 
tion  for  the  additional  reason  that  we  are  unable  to  find 
the  applicants  ‘willing’  to  comply  with  the  Act  and  the 
Board’s  regulations  as  provided  in  Section  401(d)  of  the 
Act.  Our  conclusion  in  this  regard  is  predicated  upon 
the  facts  of  record  herein  which  show  that  Messrs.  Weiss, 
Lewin,  Fischgrund  and  Hart,  the  central  figures  in  the 
North  American  group,  have  a  long  history  of  association 
with  flagrant  violations  of  the  Act  and  cannot  be  found 
sufficiently  reliable  to  entrust  with  the  operation  of  the 
certificated  routes  they  propose  herein.  As  the  moving 
figures  in  the  operations  of  Standard  Airlines,  Viking  Air¬ 
lines  and  Oxnard  Sky  Freight,  these  individuals  have 
shown  such  a  callous  disregard  for  the  Act  and  regulations 
as  to  lead  to  the  conclusion  that  they  would  be  prone  to 
disregard  the  requirements  of  the  Act  and  regulations  in 
the  future,  if  they  deemed  it  advantageous  to  their  own 
economic  gain.  The  facts  of  record  show  clearly  that  these 
individuals  gained  unlawful  control  of  Twentieth  Century 
Air  Lines,  Trans  National  Airlines,  Trans  American  Air¬ 
ways  and  Hemisphere  Air  Transport  without  Board 
approval  in  violation  of  section  408  of  the  Act;  that  each 
of  these  carriers  thereafter  engaged  in  regular  and  fre¬ 
quent  service  in  violation  of  the  Board’s  Economic  Regula¬ 
tions  and  section  401(a)  of  the  Act;  and  that  these  vio¬ 
lations  were  knowing  and  willful.32 

“S2  See  our  findings  and  conclusions  in  this  regard  in  our  deci¬ 
sion  of  July  1,  1955  (Order  No.  E-9360)  which  findings  we  incor¬ 
porate  herein  by  reference.  The  violations  referred  to  herein  are 
without  reference  to  the  violations  committed  by  the  North  American 
‘combine’  (under  the  aegis  of  Messrs.  Weiss,  Lewin,  Fischgrund 
and  Hart)  which  were  found  to  exist  in  Docket  No.  6000,  as  a 
result  of  combined  operations  by  the  four  individual  carriers.  The 
carriers  challenged  these  violations  by  an  attack  on  the  validity 
of  the  Board’s  regulations  involved.  Of  course,  we  believe  the 
regulations  in  question  valid;  but  even  if  we  were  in  error,  the 
other  activities  of  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart,  as 
noted  in  the  text,  and  the  violations  committed  by  the  carriers 
individually  would  cause  us  to  find  North  American  not  ‘fit, 
willing  and  able.  ’ 
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“In  finding  the  North  American  applicants  not  ‘fit,  will¬ 
ing  and  able’  we  do  so  not  because  of  any  punitive  objec¬ 
tive,  for  as  North  American  has  pointed  out,  that  is  not 
the  purpose  of  the  fitness  test  in  section  401.  We  are 
merely  appraising  the  fitness  of  the  applicants  in  terms 
of  section  401  of  the  Act  and  the  prospects  for  reliability 
in  conforming  to  the  Act  and  regulations.  Although  North 
American  has  suggested  that  a  temporary  certificate  would 
be  a  means  for  testing  the  applicants’  fitness  under  a  cer¬ 
tificate,  we  cannot  agree  with  such  an  approach  in  the 
facts  and  circumstances  here  involved.  This  is  not  a  case 
where  there  is  only  a  question  mark  hovering  over  fitness ; 
the  facts  clearly  show  such  a  pattern  of  unreliability  as 
to  preclude  even  the  granting  of  a  temporary  certificate. 

“Counsel  for  North  American  stresses  the  adherence 
of  the  applicants  to  safety  requirements  and  points  to  the 
business  reliability  of  these  carriers  in  dealing  with  the 
public  and  with  other  companies.  But  as  National  points 
out,  these  items  are  explained  by  the  fact  that  they  inure 
to  the  economic  benefit  of  the  North  American  group. 
They  do  not  show  that  under  certificated  operations  the 
applicants  would  or  could  resist  unlawful  activities  which 
would  be  profitable  to  them,  but  contrary  to  law.  Based 
upon  the  standards  embodied  in  section  401(d)  we  are 
unable  to  find  North  American  ‘fit,  willing  and  able’  within 
the  meaning  of  the  Act.” 


Appendix  B. 

Summary  of  Board  Findings  and  Conclusions  Re  Addi¬ 
tional  Service  In  Chicago — New  York  Area. 

Chicago-New  York — One  additional  unrestricted  carrier 
(Capital)  certificated,  pursuant  to  findings  of  improvement 
in  national  route  structure,  advantages  of  regional-type 
operation,  substantial  historic  participation,  lack  of  destruc¬ 
tive  diversion  from  other  carriers  (423-6).  In  addition, 
one  carrier  restricted  to  long-haul  operations  (Northwest) 
authorized  pursuant  to  findings  of  improvement  in  national 
route  structure  and  convenience  of  traffic  already  served  by 
Northwest  (426-7).  Lack  of  justification  for  additional 
service  found  (429). 

Chicago-Pittsburgh — One  additional  service  restricted 
to  long-haul  flights  and  for  a  temporary  period  (United) 
authorized,  pursuant  to  a  finding  of  benefit  to  Pittsburgh 
traffic  to  points  west  of  Chicago  served  by  United  (518-21). 
No  justification  for  additional  local  service  found  (518). 

Chicago-Cleveland — No  additional  service  authorized, 
pursuant  to  a  finding  of  lack  of  economic  justification  there¬ 
for  (439). 

Chicago-Detroit — Two  services  restricted  to  long-haul 
operations  (TWA  and  Northwest)  certificated,  pursuant  to 
findings  of  benefit  to  Detroit  traffic  to  points  outside  New 
York-Chicago  area.  Lack  of  justification  for  any  additional 
service  found  (440). 

Detroit-New  York — Two  formerly  restricted  services 
made  unrestricted  (Capital  and  Northwest).  One  restricted 
service  added  (TWA).  Findings  include  historic  partici¬ 
pation  (428),  improved  national  route  structure  (429),  bene¬ 
fits  to  extra-area  traffic  (431).  Lack  of  justification  for 
additional  service  found  both  in  original  opinion  (428)  and 
opinion  on  reconsideration  (496). 

Detroit-Phuadelphia — Restriction  of  existing  carrier 
(United)  lifted,  competitive  service  (Capital)  authorized, 
pursuant  to  findings  of  improvement  in  service  to  exist- 

iii 


mg  traffic,  need  for  regional  service  (436-7).  Lack  of  need 
for  additional  service  found  in  disposing  of  American’s 
proposal  (437). 

Detroit- Pittsburgh — 4 ‘Closed- door”  restriction  of 
existing  operator  (Eastern)  modified  to  long-haul  restric¬ 
tion  pursuant  to  finding  of  benefit  to  traffic  to  extra-area 
points  (445-6).  Action  temporary  only,  final  action 
deferred  for  later  proceedings.  Restricted  service  author¬ 
ized  by  United  as  incident  of  Pittsburgh  authorization  of 
that  carrier  (522). 

Detroit-Cleveland — No  additional  service  authorized; 
final  decision  deferred  in  connection  with  discussion  of 
Detroit-Pittsburgh  service  (supra). 

Cleveland  -  Pittsburgh — Restricted  operations  by 
United  inherent  in  award  of  Pittsburgh  to  that  carrier 
(522).  Lack  of  justification  for  additional  service  found 
in  denial  of  portion  of  TWA’s  proposal  (Order  No.  E-9886, 
dated  December  30,  1955). 

Cleveland-New  York — No  additional  carriers  author¬ 
ized  in  this  proceeding.  Restricted  operations  (TWA) 
permitted  in  related  case;  no  justification  for  additional 
service  found  (439). 

Pittsburgh -Philadelphia — One  additional  restricted 
service  (United)  authorized  in  this  case  as  an  incident  of 
that  carrier’s  Pittsburgh  authority.  In  related  cases,  one 
unrestricted  carrier  (Capital)  authorized.  i 

Pittsburgh-New  York — Restriction  of  existing  carrier 
(Capital)  lifted;  United  certificated  in  restricted  fashion 
as  part  of  Pittsburgh  authorization  with  a  finding  of  lack 
of  justification  for  additional  local  service  (444,  518). 

Cleveland -Philadelphia — One  unrestricted  service  + 

(Capital)  authorized,  on  findings  similar  to  Detroit- 
Philadelphia  issue,  supra.  Lack  of  need  for  additional 
service  found  in  disposing  of  American’s  proposal  (437). 

Note:  Other  findings  relating  to  service  to  Buffalo,  Rochester, 

Syracuse,  Fort  Wayne  and  Toledo  not  summarized  because  not  * 

directly  involved  in  petitioners’  application. 
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NORTH  AMERICAN  AIRLINES,  INC.,  ET  AL., 

Petitioners, 


v. 


CIVIL  AERONAUTICS  BOARD,  Respondent. 


On  Petition  of  North  American  Airlines,  Inc.,  et  aL  for  Judicial 
Review  of  Order  of  the  Civil  Aeronautics  Board 


C.  Edward  Leasure 
Herman  F.  Scheurer,  Jr. 
1701  K  Street,  N.  W. 
Washington  6,  D.  C. 


Leasure,  Scheurer  &  Carter 

Of  Counsel 


Press  or  Byron  S.  Adams,  Washington.  D.  C. 


STATEMENT  OF  QUESTIONS  PRESENTED 


According  to  the  Prehearing  Conference  Stipulation  the 
issues  agreed  upon  are  the  following: 

1.  Did  the  Board  make  adequate  and  non-discriminatory 
findings  under  the  statutory  criteria,  and  was  there  sub¬ 
stantial  evidence  to  support: 

(a)  The  determination  by  the  Board  that  the  public  con¬ 
venience  and  necessity  required  the  grant  of  certificate 
awards  to  Capital,  Northwest,  United,  TWA  and  Eastern  in 
preference  to  North  American ; 

(b)  The  determination  by  the  Board  that  the  public  con¬ 
venience  and  necessity  did  not  require  a  grant  of  certificate 
authority  to  North  American  in  addition  to  the  certificate 
authority  awarded  other  carriers ; 

(c)  The  finding  by  the  Board  that  North  American  is  not 
fit,  willing  and  able  to  perform  the  air  transportation  for 
which  it  sought  certificate  authorization ; 

(d)  The  finding  by  the  Board  that  Northwest,  TWA, 
United,  Capital  and  Eastern  are  respectively  fit,  willing  and 
able  to  perform  the  air  transportation  authorized. 

2.  Did  the  Board  fail  to  rule  upon  the  Exceptions  filed 
by  North  American  to  the  Examiner’s  Initial  Decision  in 
accordance  with  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act. 

3.  Did  the  Board  commit  prejudicial  error  in  denying,  by 
Order  No.  E-8916,  North  American’s  request  that  it  order 
the  Examiner  to  decide  the  New  York-Chicago  Service 
Case  ahead  of  the  Twentieth  Century  Airlines  Compliance 
Proceeding ,  Docket  No.  6000. 


With  respect  to  issues  2  and  3  above,  Petitioners  have 
submitted  no  argument.  Therefore,  no  discussion  will  be 
made  herein  with  respect  to  these  issues  since  it  is  assumed 
that  Petitioners  have  abandoned  these  issues. 
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NORTH  AMERICAN  AIRLINES,  INC.,  ET  AL., 

Petitioners , 

v. 

CIVIL  AERONAUTICS  BOARD,  Respondent . 


On  Petition  of  North  American  Airlines.  Inc.,  et  aL  for  Judicial 
Review  of  Order  of  the  Civil  Aeronautics  Board 


BRIEF  FOR  INTERVENOR  NORTHWEST  AIRLINES,  INC. 


I 

COUNTER-STATEMENT  OF  THE  CASE 


Intervenor,  Northwest  Airlines,  Inc.,  (hereinafter  re¬ 
ferred  to  as  Northwest)  submits  the  following  counter¬ 
statement  of  the  proceeding  before  the  Civil  Aeronautics 
Board  known  as  the  New  York-Chicago  Service  Case, 
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Docket  No.  986  et  al.  which  is  before  this  Honorable  Court 
on  a  petition  for  judicial  review. 

The  New  York-Chicago  Service  Case  was  decided  by  the 
Civil  Aeronautics  Board  (the  Board)  on  September  1, 1955 
and  Order  No.  E-9537  implementing  that  decision  was 
adopted  by  the  Board  on  that  date.  The  proceeding  in¬ 
volved  applications  of  Northwest,  Capital  Airlines,  Inc. 
(Capital),  Trans  World  Airlines,  Inc.  (Trans  World), 
American  Airlines,  Inc.  (American),  United  Air  Lines,  Inc. 
(United),  Eastern  Airlines,  Inc.  (Eastern),  Braniff  Air¬ 
ways,  Inc.  (Braniff),  Colonial  Airlines,  Inc.  (Colonial),  Na¬ 
tional  Airlines,  Inc.  (National)  and  the  petitioners  for  au¬ 
thority  to  provide  new  or  additional  air  transportation  serv¬ 
ices  in  the  general  area  bounded  on  the  east  by  New  York, 
New  York,  on  the  west  by  Chicago,  Illinois,  on  the  north  by 
Rochester,  New  York  and  on  the  south  by  Pittsburgh, 
Pennsylvania. 

A  public  hearing  was  held  before  an  Examiner  of  the 
Board,  where  all  of  the  above  parties,  as  well  as  interested 
airline  and  civic  intervenors,  had  the  opportunity  to  present 
testimonv  and  exhibits.  The  Initial  Decision  of  the  Exam- 
iner  was  issued  thereafter  in  which  it  was  found  that  cer¬ 
tain  parts  of  the  applications  of  Northwest,  Capital,  East¬ 
ern  and  United  should  be  granted.  Consideration  was 
given  to  all  other  applications  and  the  Examiner  found  that 
the  authorizations  sought  were  not  required  by  the  public 
convenience  and  necessity.  Exceptions  to  the  Initial  Deci¬ 
sion  were  taken  by  several  parties  including  petitioners, 
briefs  were  then  filed  with  the  Board  in  support  thereof, 
and  oral  argument  was  held  before  the  Board. 

The  Opinion  and  Order  in  the  New  York-Chicago  Service 
Case  was  issued  on  September  1,  1955.  The  Board  stated 
in  its  Opinion : 

“After  due  consideration  of  the  parties’  contentions  in 
light  of  the  record  herein,  we  find  that  we  are  in  sub¬ 
stantial  agreement  with  the  findings,  conclusions  and 
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recommendations  in  the  Examiner’s  Initial  Decision 
which  we  adopt  as  our  own,  except  as  modified  herein. 

“To  a  great  extent  our  decision  herein  follows  the 
recommendations  of  the  Examiner.  The  reasons  for 
our  actions  are  in  each  instance  explained  hereinafter 
and  in  those  portions  of  the  Examiner’s  Initial  Decision 
which  we  are  adopting.”  (App.  423) 

The  opinion  of  the  Board  thereinafter  recited  the  reasons 
for  its  actions,  which  were,  inter  alia : 

i 

1.  The  amendment  of  Capital’s  certificates  of  public  con¬ 
venience  and  necessity  to  authorize : 

(a)  Turnaround  service  between  Pittsburgh  and  New 
York; 

(b)  Service  between  Philadelphia  on  the  one  hand,  and 
inter  alia ,  New  York,  Detroit,  Cleveland,  Toledo, 
Chicago,  Milwaukee  and  Minneapolis/St.  Paul  on 
the  other  hand; 

(c)  Service  between  Buffalo  and  Rochester  on  the  one 
hand  and,  inter  alia ,  Detroit  and  New  York  on  the 
other  hand ; 

(d)  Nonstop  turnaround  service  between  New:  York 

and  Detroit;  \ 

(e)  Nonstop  service  between  New  York  and  Toledo; 

(f)  Nonstop  service  between  New  York  and  Chicago. 

2.  The  amendment  of  Northwest’s  certificate  of  public 
convenience  and  necessity  to  authorize : 

(a)  Service  between  New  York  and  Chicago,  subject 
to  a  long-haul  restriction; 

(b)  Service  between  Detroit  and  Chicago,  subject  to  a 
long-haul  restriction; 

(c)  Turnaround  service  between  New  York  and  De¬ 
troit. 

3.  Amendment  of  Eastern’s  certificate  of  public  conven¬ 
ience  and  necessity  to  authorize  local  service  between  Pitts- 
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burgh  on  the  one  hand,  and  Akron,  Cleveland  and  Detroit 
on  the  other  hand,  subject  to  a  restriction  that  such  author¬ 
ity  is  temporary  pending  final  decision  by  the  Board  on  the 
application  of  Northwest  to  provide  similar  authority  in 
Docket  No.  4294,  which  has  been  set  down  for  immediate 
hearing  by  the  Board. 

4.  Amendment  of  Trans  World’s  certificate  of  public  con¬ 
venience  and  necessity  to  authorize  inter  alia: 

(a)  Service  between  New  York  and  Detroit,  subject  to 
a  long-haul  restriction ; 

(b)  Service  between  Chicago  and  Detroit,  subject  to  a 
long-haul  restriction. 

5.  Amendment  of  United’s  certificate  of  public  conven¬ 
ience  and  necessity  to  authorize : 

(a)  Turnaround  service  between  Detroit  and  Phila¬ 
delphia  ; 

(b)  Service  between  Fort  Wayne  on  the  one  hand,  and 
Detroit  and  Toledo  on  the  other. 

6.  Deferral  of  United’s  application  to  serve  Pittsburgh 
in  Docket  No.  5746  for  contemporaneous  consideration  with 
a  proceeding  entitled  the  Denver  Service  Case ,  Docket  No. 
1841  et  al. 

7.  Finding  that  Northwest,  Trans  World,  United,  Capital 
and  Eastern  are  citizens  of  the  United  States  within  the 
meaning  of  the  Civil  Aeronautics  Act,  and  are  respectively 
fit,  willing  and  able  properly  to  perform  the  air  transpor¬ 
tation  authorized  for  each  such  carrier  and  to  conform  to 
the  provisions  of  the  Civil  Aeronautics  Act,  and  the  rules, 
regulations  and  requirements  of  the  Board  promulgated 
thereunder. 

8.  Denial  of  all  applications,  other  than  those  granted  or 
deferred. 
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All  five  Members  of  the  Board  concurred  in  the  aforesaid 
opinion,  with  but  one  exception  on  the  part  of  Vice  Chair¬ 
man  Adams,  who  would  have  deferred  the  applications  of 
National  and  petitioners  for  a  period  of  one  year  on  the 
grounds  that  the  effects  upon  low  fare  coach  travel  of  the 
route  awards  made  herein  would  then  be  apparent  and  the 
Board  would  be  in  a  better  position  to  dispose  of  those 
applications. 

On  November  14,  1955  the  Board  issued  a  Supplemental 
Opinion  on  the  deferred  application  of  United  to  serve 
Pittsburgh,  authorizing  United  to  serve  Pittsburgh  as  an 
intermediate  point  on  route  No.  1  so  as  to  enable  United 
to  provide  service  between  Pittsburgh  on  the  one  hand, 
New  York,  Philadelphia,  Cleveland,  Chicago  and  points 
west  thereof,  on  the  other,  subject  to  a  long  haul  restric¬ 
tion  (Order  No.  E-9737). 

j 

II 

SUMMARY  OF  ARGUMENT 

Petitioners  have  alleged  that  the  Board  did  not  make  ade¬ 
quate  subsidiary  findings  to  support  its  preference  for  the 
other  applicants.  Petitioners  have  also  alleged  that  the 
Board  did  not  make  adequate  findings  as  to  the  extent  of 
the  new  authorizations  required  by  the  public  convenience 
and  necessity.  Petitioners  further  allege  that  the  Board 
erred  in  finding  them  “unfit”  since  such  a  finding  is  based 
on  an  erroneous  finding  that  petitioners  violated  the  Act. 
Petitioners  also  believe  that  the  determination  of  unfitness 
is  (1)  not  based  on  valid  findings,  (2)  arbitrary  and  (3)  not 
based  on  substantial  evidence. 

Intervenor  Northwest  submits  that  the  Board’s  deci¬ 
sion  is  based  upon  adequate  findings  in  all  respects.  The 
language  of  the  Board’s  decision  is  clear  and  it  cannot  be 
interpreted  to  deny  petitioners’  application,  the  considera¬ 
tion  required  under  law.  In  this  respect,  Northwest  fur- 
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ther  submits  that  the  Board’s  inability  to  find  that  the 
petitioners  are  “fit,  willing  and  able”  within  the  meaning 
of  the  Civil  Aeronautics  Act,  is  not  the  result  of  any  arbi¬ 
trary  action  or  based  upon  invalid  findings.  In  fact,  the 
denial  of  petitioners  ’  application  is  not  upon  such  grounds. 

To  have  granted  petitioners  a  certificate  of  public  con¬ 
venience  and  necessitv  would  have  resulted  in  the  follow- 

% 

ing:  (1)  impeding  or  denying  Northwest  and  other  carriers 
receiving  authority  in  this  case  from  attaining  competitive 
balance  with  larger  carriers  and  thus  depriving  the  travel¬ 
ing  public  the  benefits  that  would  have  inured  to  them  and 
(2)  condoning  the  actions  of  a  combine  of  flagrant  violators 
of  the  law  which  would  have  meant  that  the  law  no  longer 
has  any  purpose. 

Ill 

ARGUMENT 

A.  The  Board's  Opinions  Are  Based  Upon  Adequate  Findings 

The  petitioners  have  alleged  in  particular  that  the  Board 
did  not  make  adequate  subsidiary  findings  to  support  its 
preference  for  other  applicants  as  compared  to  the  peti¬ 
tioners,  and  that  the  Board  did  not  make  adequate  findings 
as  to  the  extent  of  new  authorizations  required  by  the  pub¬ 
lic  convenience  and  necessity.  With  regard  to  the  first  of 
these  allegations,  petitioners  claim  that  the  Board  failed 
to  make  adequate  findings  supporting  its  preference  for  the 
other  applicants ;  and  that  the  Examiner  made  no  findings 
relating  to  the  awards  to  Trans  World  and  United,  and 
made  no  adequate  findings  relating  to  the  awards  to  Capital, 
Northwest  and  Eastern.  Northwest  submits  that  the 
Board’s  findings  supporting  its  preference  of  the  other  ap¬ 
plicants  over  North  American  is  substantiated  by  adequate 
findings  of  its  own  or  those  of  the  Examiner  adopted  by 
the  Board. 

The  petitioners’  allegations  with  respect  to  the  lack  of 
adequate  subsidiary  findings  to  support  the  Board’s  pref- 
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erence  for  other  applicants  are  based  upon  petitioners’  in¬ 
terpretations  of  the  Board’s  Opinions  and  the  Examiner’s 
Initial  Decision  and  petitioners’  interpretation  of  the  gen¬ 
eral  applicability  of  the  Johnston  and  Easton  Cases.1 
Northwest  submits  that  the  Board’s  Opinions  and  the  Ex¬ 
aminer’s  Initial  Decision  do  not  need  “interpretation”  and 
do  meet  the  statutory  requirements. 

At  ;the  outset  it  should  be  noted  that  the  Board ’s  Opinion 
of  September  1,  1955  is  clearly  based  upon  the  Examiner’s 
Initial  Decision.  Nothing  could  be  more  plain  than  the 
following  statements  of  the  Board : 

“After  due  consideration  of  the  parties’  contentions  in 
light  of  the  record  herein,  we  find  that  we  are  in  sub¬ 
stantial  agreement  with  the  findings,  conclusions  and 
recommendations  in  the  Examiner’s  Initial  Decision 
which  we  adopt  as  our  own,  except  as  modified  herein. 

“To  a  great  extent,  our  decision  herein  follows  the 
recommendations  of  the  Examiner.  The  reasons  for 
our  actions  are  in  each  instance  explained  hereinafter 
and  in  .those  .portions  of  the  Examiner ’s  Initial  Decision 
which  we  are  adopting.1  (App.  423) 

i  “  Attached  hereto  are  the  findings  and  conclusions  in  the  Examiner’s 
Initial  Decision  which  we  are  adopting  as  our  own,  except  as  modified 
herein.  ’  ’ 

Petitioners  on  the  other  hand  allege  that  the  Examiner’s 
choice  of  carriers  for  new  authorizations  was  based  on 
strengthening  “small  town  service”  while  the  Board  se¬ 
lected  Capital  and  Northwest  to  strengthen  their  com¬ 
petitive  position  between  big  cities.  Such  an  allegation 
is  false.  While  a  review  of  the  Initial  Decision  confirms 
the  fact  that  many  small  towns  would  benefit  by  the  route 
grants  recommended,  one  of  the  main  bases  for  such  route 
awards,  .particularly  to  Capital  and  Northwest,  is  that  .they 
would  strengthen  the  competitive  position  of  the  recipients. 

i  Johnston  Broadcasting  Co.  v.  Federal  Communications  Commission,  175  F. 
2d  351  (C.A.D.C.  1949)  and  Easton  Publishing  Co.  v.  Federal  Communications 
Commission,  175  F.  2d  344  (C.A.D.C.  1949). 


8 


For  example,  with  respect  to  Northwest’s  New  York- 
Detroit- Chicago  award  the  Examiner  stated: 

“Northwest  is  the  only  transcontinental  carrier  which 
must  operate  its  through-services  without  the  support 
of  the  very  substantial  volume  of  traffic  at  Chicago. 
The  addition  of  this  city  on  its  transcontinental  route 
would  obviously  aid  Northwest  in  achieving  higher 
load  factors.  This  is  particularly  true  with  respect  to 
that  area  between  Chicago  and  the  West  Coast  (ex¬ 
cluding  the  Twin  Cities  and  Milwaukee)  where  the 
population  density  is  extremely  light.”  (App.  297) 

Certainly  this  indicates  that  there  is  no  conflict  of  purpose 
between  the  objectives  the  Examiner  was  seeking  to  accom¬ 
plish  and  those  the  Board  stated  in  its  Opinion  of  Septem¬ 
ber  1,  1955. 

“.  .  .  Northwest  remains  the  smallest  and  weakest  of 
the  transcontinental  carriers.  It  is  the  only  transconti¬ 
nental  carrier  which  must  operate  its  through  services 
without  the  full  support  of  the  very  substantial  volume 
of  traffic  at  Chicago.  The  absence  of  this  traffic  support 
necessarily  limits  the  number  of  transcontinental  fre¬ 
quencies  which  Northwest  may  economically  offer  and 
thereby  restricts  the  carrier’s  ability  to  offer  attractive 
schedules  to  the  public.  By  granting  Northwest  entry 
into  Chicago  from  the  east  we  will  be  remedying  a 
major  weakness  in  Northwest’s  route  structure  and 
enable  it  to  become  a  more  effective  competitor  with 
United  in  transcontinental  service.”  (App.  427) 

*  ♦  # 

“The  removal  of  Northwest’s  restrictions  applicable 
to  New  York-Detroit  service  and  the  authorization  of 
Northwest  to  serve  Chicago  to  and  from  the  east  will 
contribute  substantially  to  the  development  of  a  sound 
route  structure  for  Northwest.”  (App.  429) 

*  •  * 

“It  is  clear  that  substantial  improvement  in  North¬ 
west’s  financial  and  competitive  position  will  flow 
from  the  better  integration  of  its  route  structure 
flowing  from  the  authorizations  herein.”  (App.  429) 
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The  same  concurrence  of  theory  can  also  been  seen  in 
both  the  Initial  Decision  and  Opinion  with  respect  to  the 
route  awards  to  the  other  carriers. 

The  petitioners  claim  that  their  proposal  was  not  ade¬ 
quately  compared  with  the  proposals  of  Capital,  Northwest 
and  Trans  World  and  that  it  was  not  compared  at  all  with 
the  proposals  of  Eastern  and  United. 

The  Examiner’s  Initial  Decision  contains  a  complete  and 
detailed  analysis  of  the  proposals  of  each  applicant.  This 
analysis  consumes  130  pages  of  the  Decision,  with  the 
treatment  of  the  individual  applicants  varying  from  6  to 
22  pages  in  length.  Discussion  of  petitioners’  proposal 
covers  20  pages,  the  second  longest  treatment  given  any 
individual  applicant  of  the  entire  applicant  group — many 
of  which  had  multiple  applications  involved.  After  making 
such  presentations,  the  Examiner  discussed  and  compared 
petitioners’  proposal  wfith  those  of  the  other  applicants. 
At  pages  180-181  (App.  264-265)  the  Examiner  states: 

“While  the  existing  services  are  not  inadequate,  the 
evidence  of  record  also  establishes  that  there  has  been 
a  tremendous  expansion  in  the  volume  of  traffic  being 
carried  within  the  area.  Moreover,  the  record  dis¬ 
closes  that  because  of  operating  restrictions  some  of 
the  carriers  already  certificated  to  serve  the  cities 
within  the  area  have  been  unable  to  fully  participate  in 
the  growth  of  this  traffic.  In  addition,  the  record 
indicates  that  there  is  room  for  certain  refinements 
in  the  service  pattern  which  would  inure  to  the  public 
interest.  Consideration  wall  now  be  given  to  these 
matters  and  also  to  the  question  relating  to  the  need 
for  predominant  coach  service  as  is  involved  par¬ 
ticularly  in  the  applications  of  National  and  North 
American.  j 

“It  may  be  noted  at  the  outset  that  certain  of  the 
applications  involved  herein  are  susceptible  to  a  direct 
comparison  of  those  factors  relating  to  the  public  con¬ 
venience  and  necessity.  Coming  within  this  category 
are  such  proposals  as  those  submitted  by  Colonial, 
Eastern,  National,  North  American  and  to  some  extent 


the  new  routes  proposed  by  additional  applicants. 
Other  proposals  relate  in  only  a  limited  'way  to  the 
overall  air  transport  needs  of  the  area.  For  example, 
it  would  not  be  practicable  or  feasible  to  make  a  com¬ 
parison  of  the  Braniff  application  to  extend  its  serv¬ 
ice  from  Chicago  to  Detroit  with  the  proposals  of 
Colonial,  Eastern,  National  and  North  American  for 
entire  new’  routes  blanketing  nearly  all  of  the  major 
points  'within  the  area.  Moreover,  it  is  also  clear  that 
those  applications,  w’hich  although  they  may  result  in 
new  operating  authority  nevertheless  involve  only  a 
refinement  in  the  present  route  pattern  by  the  lifting 
of  restrictions  on  the  operating  authority  of  existing 
carriers,  are  not  susceptible  to  the  same  degree  of 
comparison  as  is  the  case  w’hen  entirely  new  routes 
are  sought.  The  primary  issue  to  be  determined  is 
the  impact  of  the  individual  applications  on  air  trans¬ 
port  operations  in  .the  area  as  a  whole  by  balancing 
such  benefits  .that  may  flow’  from  favorable  action  on 
the  proposals  against  the  effect,  any  new’  authoriza¬ 
tions  would  have  on  the  operations  of  existing  carriers. 
In  resolving  this  issue,  attention  is  generally  directed 
to  the  principal  city  or  cities  sought  to  be  served  and 
a  comparison  is  made  wherever  feasible  wdth  the  pro¬ 
posals  of  other  applicants.  ” 

Thereafter  at  pages  230-234  of  the  Initial  Decision  (App. 
307-310)  the  specific  proposal  of  North  American  is  con¬ 
sidered  in  the  light  of  the  needs  of  the  public  convenience 
and  necessity.  All  of  this  language  need  not  be  quoted 
here.  However,  the  following  statement  of  the  Examiner 
is  pertinent. 

“National  and  North  American  in  justifying  their 
proposals  lay  great  stress  on  the  fact  that  they  will 
offer  coach  services,  North  American  entirely  and 
National  predominantly.  The  details  of  their  respec¬ 
tive  proposals  have  been  set  forth  previously.  National 
and  North  American  have  offered  nothing  of  conse¬ 
quence  in  the  instant  proceeding  w’hich  was  not  pre¬ 
sented  to  the  Board  in  connection  wdth  the  Transconti¬ 
nental  Coach  Type  Service  Case  decided  on  November 
7,  1951. ”2  (App.  308) 


2  14  C.A.B.  720  (1951). 
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The  Examiner  then  goes  on  to  state  in  detail  why  peti¬ 
tioners’  proposal  does  not  present  any  valid  reasoning  for 
a  change  in  the  position  taken  by  the  Board  in  the 
Transcontinental  Coach  Type  Service  Case. 

On  the  other  hand,  the  'proposals  of  Northwest,  Capital, 
Trans  World,  etc.  had  comparable  features  which  the 
Examiner  and  the  Board  found  to  be  superior  to  the  pro¬ 
posal  of  petitioners.  With  respect  to  Northwest  the 
Examiner  stated : 


“ .  .  .  a  substantial  showing  has  been  made  with  respect 
to  the  need  for  alleviating  some  of  Northwest’s 
through-service  problems  by  improving  its  load  factors 
with  the  support  of  the  Chicago  traffic  and  by  obviating 
the  necessity  of  a  large  number  of  through  passengers 
having  to  rely  on  connection  at  Chicago.”  (App.  299) 


“.  .  .  Northwest  will  have  the  benefit  of  Chicago  traffic 
on  its  through  flights  and  passengers,  particularly 
those  to  and  from  the  West  Coast,  will  not  be  incon¬ 
venienced  bv  making  connections  at  Chicago.”  (App. 
300) 


The  Board  in  its  Opinion  stated  with  respect  to 
Northwest: 


“.  .  .  our  action  herein  will  convenience  a  substantial 
segment  of  the  traveling  public  which  now  changes 
carriers  at  Chicago.  Passengers  now  employing  a  two 
carrier  two  plane  service  will  have  the  advantage  of 
more  frequent  single  carrier,  single  plane  service. 
This  is  a  kind  of  service  improvement  which  is  of 
material  benefit  to  the  traveling  public.”  (App.  427) 


The  Board  also  stated  with  respect  to  the  New  York- 
Chicago  award  to  Northwest  (and  Capital) : 

“. . .  Capital  and  Northwest  can  offer  at  least  the  same 
benefits  to  the  traveling  public  as  can  the  remaining 
applicants,  and  in  addition,  gain  the  advantages  of 
route  adjustments  vitally  necessary  for  a  balanced  and 
sound  national  route  system.”  (App.  429) 
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Similar  language  showing  favorable  comparable  features 
can  be  found  for  the  granting  of  Capital’s  applications  in 
the  Examiner’s  Initial  Decision  and  for  Capital’s  and  Trans 
World’s  applications  in  the  Board’s  Opinion  of  September 
1,  1955. 

With  respect  to  the  grant  to  Eastern,  petitioners  fail  to 
disclose  that  this  grant  involved  -the  lifting  of  the  “closed 
door”  restriction  which  prohibited  Eastern  from  carrying 
traffic  between  Pittsburgh,  on  the  one  hand,  and  Cleveland, 
Akron-Canton  and  Detroit,  on  the  other.  In  other  words, 
Eastern  was  already  operating  over  the  route  but  was 
precluded  from  carrying  certain  local  traffic.  At  pages  189 
through  193  of  the  Initial  Decision  (App.  272-276)  the 
Examiner  states  the  reasoning  for  the  lifting  of  Eastern’s 
restrictions  and  the  Board  adopted  such  reasoning.3  Two  of 
the  obviously  favorable  comparative  features  for  Eastern 
not  evident  for  petitioners  were:  (1)  Eastern  was  already 
operating  aircraft  over  the  route  segment;  and  (2)  Eastern 
was  faced  with  a  public  relations  problem  since  the  traveling 
public  found  it  difficult  to  understand  why  they  cannot 
board  a  plane  traveling  to  their  destination  with  seats 
available  but  not  for  sale. 

As  to  United’s  Pittsburgh  authorizations  granted  by  the 
Board’s  Supplemental  Opinion  of  November  14,  1955,  a 
reading  of  that  Opinion  clearly  establishes  that  such  author¬ 
ity  was  granted  “to  provide  necessary  and  desirable  serv¬ 
ice  between  Pittsburgh  and  points  west  of  Chicago.”  (App. 
518)  Petitioners  have  no  authority  either  east  or  west 
of  Chicago  to  engage  in  scheduled  air  transportation, 
whereas  United  has  authorizations  west  of  Chicago.  A 
comparison,  therefore,  of  United  and  petitioners  would  be 
worthless  since  petitioners  could  not  meet  the  required  need. 

Petitioners  refer  to  the  Johnston  Case ,  supra,  and  state 
that  “major  points  advanced  by  petitioners  as  a  basis  for 
preference  are  not  only  unevaluated — they  aren’t  even 

3  The  Board ’s  grant  is  tempered  by  certain  procedural  rights  claimed  by 
Northwest  not  germane  here. 
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discussed.”  The  full  quotation  from  the  Johnston  Case 
at  page  357  is  as  follows: 

‘  ‘  Findings  must  be  made  in  respect  to  every  difference 
except  those  which  are  frivolous  or  wholly  unsubstan¬ 
tial,  between  the  applicants  indicated  by  the  evidence 
and  advanced  by  one  of  the  parties  as  effective.” 

The  “major  points,”  i.e.,  advantages  of  competition  from 
a  new  carrier,  selection  of  petitioners  which  would  develop 
coach  service,  etc.,  are  discussed  by  the  Examiner  at  pages 
104-123  (App.  197-214)  of  the  Initial  Decision  and  are 
evaluated  at  pages  230-234  (App.  307-311).  The  Board 
affirms  this  evaluation  and  states  the  following: 

“  Applications  of  Colonial,  Eastern,  National  and  North 
American 

“The  Examiner  has  recommended  denial  of  the  appli¬ 
cations  of  the  above-named  carriers,  and  we  agree  with 
this  recommendation  as  well  as  the  reasons  stated  in 
support  thereof.  However,  we  wish  to  add  several 
comments. 

“It  is  significant  to  our  decision  herein  that  we  are 
providing  for  additional  competition  and  the  further 
development  of  coach  service  in  the  markets  here  in¬ 
volved,  and  at  the  same  time  making  possible  substan¬ 
tial  corrections  in  the  route  deficiencies  of  Capital, 
Northwest  and  TWA.  Were  we  to  grant  a  completely 
new  route  to  a  new  carrier,  we  would  find  it  necessary 
to  forego  the  public  benefits  flowing  from  the  improve¬ 
ments  in  the  existing  carriers’  route  patterns.  We  can 
find  no  sound  basis  for  doing  so  on  this  record.”  (App. 
446) 

While  the  specific  contention  of  the  petitioners  “that  it 
should  be  preferred  because  of  a  superior  management 
record”  might  not  be  found  in  .the  Initial  Decision  or 
Opinion  in  so  many  words,  many  similar  allegations  are 
discussed  in  the  Initial  Decision.  Furthermore,  Northwest 
submits  that  a  finding  on  such  a  self-serving,  unsubstanti- 
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ated  contention  falls  within  the  frivolous  category  men¬ 
tioned  in  the  Johnston  Case. 

As  to  the  petitioners’  reliance  upon  the  Easton  Case , 
supra,  there  is  nothing  lacking  in  the  Board’s  Opinion  and 
in  the  Initial  Decision  of  the  Examiner  that  would  warrant 
the  remand  granted  in  the  Easton  Case.  As  shown  above, 
petitioners’  proposal  was  analyzed  and  compared  with 
Northwest’s  proposal  and  those  of  Capital  and  Trans 
World,  and  determinations  were  made  in  the  light  of  Sec¬ 
tions  2  and  401  of  the  Civil  Aeronautics  Act  (49  U.S.C. 
402,  481). 

In  summary,  Northwest  submits  that  the  record  shows 
that  petitioners  have  been  afforded  more  than  adequate 
consideration  of  their  proposal.  Their  allegations  to  the 
contrary  with  respect  to  adequate  findings  are  either  untrue 
or  frivolous.  In  Capital  Transit  Company  v.  United  States, 
97  F.  Sup.  614  (D.C.  1951)  the  Court  stated: 

“.  .  .  the  Administrative  Procedure  Act  does  not  re¬ 
quire  detailed  findings  of  every  subsidiary  evidentiary 
fact,  so  long  as  the  agency  makes  amply  clear  the  fac¬ 
tual  basis  upon  which  it  has  proceeded,  there  can  be 
no  complaining.” 

The  claritv  of  the  Board’s  action  certainlv  stands  within 
•>  * 

these  requirements  and  also  meets  those  requirements  of 
the  Johnston  and  Easton  Cases. 

Petitioners’  claim  that  the  Board  did  not  make  ade¬ 
quate  findings  as  to  the  extent  of  new  authorizations  re¬ 
quired  by  the  public  convenience  and  necessity  is  also  un¬ 
founded.  The  basic  fallacy  in  this  claim  is  that  the  Board’s 
findings  with  respect  to  each  authorization  were  based  on 
the  needs  of  the  public  convenience  and  necessity.  If  those 
needs  had  been  less  or  greater  it  is  obvious  that  either  more 
or  fewer  authorizations  would  have  been  granted.  The  claim 
therefore  must  be  based  on  the  findings  which,  as  have  been 
shown  heretofore  and  amplified  hereinafter,  are  valid. 
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In  the  first  place,  the  evidence  relative  to  the  traffic  vol¬ 
umes,  both  actual  and  estimated,  and  schedules,  actual  and 
proposed,  over  the  various  route  segments,  as  well  as  data 
presented  by  civic  witnesses  as  to  transportation  require¬ 
ments,  is  analvzed  and  summarized  in  the  Initial  Decision. 
The  detailed  nature  of  this  analysis,  which  covers  many 
pages  of  the  Decision,  is  showm  by  the  following  quotations 
from  the  decision:  i 

“Attached  as  Appendix  A,  is  a  compilation  of  the  vol¬ 
ume  of  single-carrier  traffic  moving  between  selected 
pairs  of  cities  as  shown  by  the  latest  available  traf¬ 
fic  surveys — September  17  to  30,  1953,  and  March  1  to 
14,  1954.  The  figures  set  out  in  this  Appendix  are  pre¬ 
cisely  as  shown  in  the  surveys  for  the  two  periods  in¬ 
dicated.  Since  these  data  cover  only  28  days  it  would 
be  necessary  to  expand  them  by  a  factor  of  13  to  ar¬ 
rive  at  an  annual  total,  which  more  readilv  convevs  an 

•  '  V 

indication  of  the  traffic  volume  in  this  area.  To  illus¬ 
trate,  by  expanding  the  New  York-Chicago  traffic,  the 
annual  total  would  be  549,016  passengers.’’  (App. 
258-259) 

“Another  indication  of  the  volume  of  service  the  pub¬ 
lic  has  been  accorded  in  this  area  may  be  seen  from  an 
analysis  of  the  seats  scheduled  over  the  route  segments 
involved.  There  is  attached  as  Appendix  C  a  compila¬ 
tion  illustrating  the  total  seats  scheduled  per  week  by 
all  carriers  between  selected  cities  in  the  New  York- 
Chicago  area  in  July  1954  and  in  January  1955.  While 
it  is  recognized  that  a  substantial  number  of  these 
seats  might  well  be  occupied  by  through  passengers 
traveling  to  and  from  points  outside  of  the  area,  and 
that  a  certain  percentage  of  such  seats  might  be  on 
flights  not  operating  at  the  most  convenient  times, 
it  must  further  be  recognized  that  the  very  high  num¬ 
ber  of  seats  scheduled  would,  under  normal  circum¬ 
stances.  adequately  compensate  for  such  contingen¬ 
cies.”  (App.  260) 

“Employing  the  same  basic  data,  somewhat  similar 
results  are  to  be  found  with  respect  to  services  oper¬ 
ated  over  the  various  intermediate  route  segments. 
Thus,  between  New  York  and  Detroit  there  were  1.- 
079.442  seats  scheduled,  of  wThich  647,322  were  on  non- 
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stop  flights,  to  accommodate  an  indicated  yearly  vol¬ 
ume  of  221,091  passengers.  Between  Detroit  and  Chi¬ 
cago  1,328,884  seats  were  scheduled,  of  which  1,109,- 
472  were  on  nonstop  flights,  to  serve  208,611  pas¬ 
sengers/7  (App.  261) 

“An  analysis  of  the  number  of  coach  flights  and  seats 
scheduled  during  the  most  recent  traffic  surveys  is  also 
appropriate  in  appraising  the  volume  of  this  type  of 
service  that  has  been  made  available  to  the  public. 
There  is  attached  as  Appendix  D  the  number  of  coach 
flights  per  week  operated  between  selected  cities  in  the 
area  in  the  months  of  July  1954  and  January  1955.77 
(App.  261-262) 

“The  task  of  segregating  with  mathematical  certainty 
all  of  the  traffic  that  moved  over  the  various  route  seg¬ 
ments  and  which  originated  or  was  destined  to  the 
points  outside  of  the  area  could  be  an  enormous  one. 
In  any  event,  it  is  not  believed  that,  in  evaluating  the 
over-all  picture  and  giving  full  consideratoin  to  the 
volume  of  traffic  carried,  together  with  the  number  of 
schedules  operated  and  seats  available,  any  greater 
refinement  of  these  data  would  cause  a  substantial 
change  in  the  ultimate  conclusion  that,  except  in  a  cer¬ 
tain  few  instances,  the  service  offered  by  the  certifi¬ 
cate  carriers  has  been  adequate.77  (App.  263) 

Thereafter,  at  pages  181  through  228  the  Initial  Decision 
(App.  265-305)  treats  separately  the  individual  markets, 
such  as  Detroit-Cleveland-Pittsburgh-Philadelphia,  Detroit- 
New  York,  New  York-Chicago  and  Chicago-Detroit,  ana¬ 
lyzing  the  service,  existing  and  proposed;  the  traffic,  actual 
and  estimated;  as  well  as  the  diversionary  effect  of  the 
various  proposals  on  existing  services.  In  each  instance 
specific  findings  are  made  on  what  additional  services  arc 
required.  These  findings  are  summarized  at  pages  238-240 
of  the  Decision  (App.  313-315) 

Petitioners  allege,  “Generally  the  Examiner  made  no 
findings  as  to  the  amount  of  service  or  number  of  carriers 
required  by  public  convenience  and  necessity  over  these 
segments  (segments  over  which  petitioners  proposed  serv- 
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ice — page  29).”  In  this  connection  petitioners  allege  that 
although  the  Examiner  found  the  need  for  Capital  and 
Northwest  to  provide  nonstop  service  between  Chicago  and 
New  York,  he  made  no  analysis  to  determine  whether  the 
traffic  also  warranted  additional  authorizations.  Northwest 
submits  that  the  Examiner’s  analysis  with  respect  to  the 
needs  of  the  New  York-Chicago  market  was  complete  in 
all  respects  and  similarly  his  analysis  of  other  markets  was 
complete.  For  example,  the  Examiner  stated  at  page  216 
(App.  295) : 

“There  is  little  doubt  but  that  the  service  being  ren¬ 
dered  by  the  existing  carriers  is  adequate.  However, 
the  adequacy  of  the  existing  services  should  not  oper¬ 
ate  as  a  block  to  further  refinement  in  the  route  traffic 
pattern  of  other  carriers  or  bar  such  carriers  from  par¬ 
ticipating  in  the  tremendous  growth  of  this  traffic.” 

This  statement  clearly  indicates  that  if  any  authoriza¬ 
tions  are  to  be  granted  between  Chicago  and  New  York 
such  authorizations  would  be  limited.  Thereafter,  the  Ex¬ 
aminer  discusses  reasons  for  lifting  Capital’s  restriction 
prohibiting  it  from  operating  nonstop  between  New  York 
and  Chicago  and  concludes  with  the  statement: 

“While  Capital  will  divert  some  traffic  from  American, 
TWA,  and  United,  it  is  believed  that  the  advantages 
accruing  to  the  public  by  the  removal  of  the  two-stop 
restriction  outweigh  any  adverse  effect  upon  those  car¬ 
riers.”  (App.  297) 

The  Examiner  then  turns  to  Northwest,  the  only  other 
carrier  operating  in  the  New  York-Chicago  area.  As  can 
be  seen  from  his  discussion,  the  primary  purpose  of  au¬ 
thorizing  Northwest  between  New  York  and  Chicago — aside 
from  route  benefits  to  the  carrier — is  to  alleviate  the  “dif¬ 
ficulties  it  has  experienced  in  the  past  in  routing  traffic 
from  points  on  its  system  west  of  Chicago  to  points  east 
thereof.”  (App.  297)  Thus  it  can  be  seen  that  the  need  of 
the  New  York-Chicago  market  is  not  the  primary  basis  for 
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certificating  Northwest.  In  fact,  the  Examiner  states  at 
page  221 : 

“The  record  fails  to  reveal,  however,  any  need  for  un¬ 
limited  service  by  Northwest  in  the  Chicago-Detroit- 
New  York  markets.”  (App.  299) 

And  at  page  222  the  Examiner  states: 

“While  American,  TWA,  and  United  would  incurr 
some  diversion,  a  through  flight  restriction  would  serve 
to  minimize  any  substantial  amount  of  diversion.” 
(App.  299-300) 

Such  categorical  statements,  based  upon  the  Examiner’s 
analysis  of  the  record,  show  no  need  for  the  additional  au¬ 
thority  of  petitioners — particularly  in  the  light  of  the  Ex¬ 
aminer’s  final  conclusion  dealing  with  petitioners’  own 
estimates  at  page  233  which  are  as  follows: 

“To  the  extent  that  North  American  relies  on  a  greatly 
expanded  market  as  a  factor  in  the  justification  of  its 
proposal  it  appears  that  the  level  of  the  market  which 
it  envisions  is  unduly  optimistic.  The  details  of  the 
manner  in  which  it  reached  its  estimate  have  been  set 
forth  earlier.  Similarly  reference  has  been  made  to  the 
rather  severe  adjustments  that  the  Bureau  of  Air 
Operations  would  make  in  this  estimate.  While  the 
statistical  method  employed  by  the  Bureau  may  be 
unduly  conservative,  it  is  believed  that  the  Board 
should  lean  in  this  direction  under  the  circumstances 
presented  by  the  North  American  application.  Four 
carriers  are  now  operating  between  New  York  and 
Chicago  serving  a  variety  of  intermediate  points  in¬ 
cluding  a  number  of  smaller  cities.  If  the  findings  here¬ 
in  with  respect  to  Northwest  are  followed  by  the  Board 
a  fifth  carrier  will  be  serving  this  market.  Each  of 
these  carriers  is  engaged  in  expanding  its  coach  serv¬ 
ice  and  these  programs  are  not  and  cannot  be  detached 
from  their  obligations  to  the  less  lucrative  cities  which 
they  must  serve.”  (App.  310) 

With  respect  to  the  Board  and  its  analysis,  it  should 
first  be  pointed  out  that  the  Board  has  adopted  as  its  own 


the  findnigs,  conclusions  and  recommendations  of  the  Ex¬ 
aminer  except  as  modified  by  the  Opinion.  Thus,  to  the  ex¬ 
tent  applicable,  the  Examiner’s  findings  that  there  is  no 
need  for  an  additional  carrier,  such  as  petitioners,  between 
the  points  involved,  is  the  Board’s  own  decision;  and  we 
know  of  no  obligation  to  make  successive  findings.  Under 
the  circumstances  no  further  discussion  need  be  presented 
relative  to  New  York-Chicago  nonstop  authority. 

With  respect  to  the  New  York-Detroit  turnaround  au¬ 
thority  granted  to  Northwest  by  the  Board  after  having 
been  recommended  for  denial  by  the  Examiner,  the  Board 
stated : 

“As  to  Northwest’s  New  York-Detroit  service,  we  find 
that  removal  of  that  carrier’s  long  haul  restriction  is 
required  by  the  public  convenience  and  necessity.  In 
our  judgment,  the  size  and  potential  of  the  New  York- 
Detroit  market  will  now  support  three  turnaround 
services  rather  than  merely  one  heretofore  operated 
by  American.10  Thus,  the  record  shows  that  in  this 
area  the  New  York-Detroit  market  is  exceeded  only 
by  the  New  York-Chicago  market,  and  yet  American 
is  the  only  unrestricted  operator  between  New  York 
and  Detroit.  The  much  smaller  New  York-Cleveland 
market  has  two  turnaround  services.  Furthermore  the 
New  York-Detroit  market  increased  by  86  percent 
from  1949  to  1954.  Under  such  circumstances,  we  have 
no  hesitation  in  finding  that  the  new  York-Detroit 
market  will  support  two  additional  turnaround  serv¬ 
ices.”  (App.  427-428) 

* ‘ 10  Accordingly,  we  reject  the  reasons  advanced  by  the  Examiner  for 
his  refusal  to  grant  more  than  one  additional  New  York-Detroit  turn¬ 
around  service.” 

Such  a  finding  clearly  limits  the  number  of  authoriza¬ 
tions  between  New  York  and  Detroit  on  a  turnaround  basis. 

Petitioners  allege  that  the  Board’s  statement  at  page 
26  (App.  446)  that  it  “would  find  it  necessary  to  forego 
the  public  benefits  flowing  from  the  improvements  in  the 
carriers’  route  patterns”  is  a  conclusion  without  reason- 
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ing.  Northwest  submits  that  the  exact  opposite  is  true. 
The  Board  in  the  previous  portions  of  its  Opinion  has 
already  decided  the  amount  of  additional  service  required 
in  each  of  the  markets  and  the  conclusion  quoted  above 
obviously  follows  from  the  granting  of  such  authorizations. 

Similarly,  the  petitioners’  allegation  that  “there  is  not 
one  word  that  explains  why  the  Board  could  not  grant 
petitioners’  application  and  also  correct  route  deficiencies 
of  other  carriers”  is  incorrect.  This  allegation  has  no 
foundation;  the  Board’s  Opinion  and  the  Initial  Decision 
have  been  determinative  of  the  needs  of  each  market  and 
which  carrier  is  to  provide  these  needs.  The  absurdity 
of  the  petitioners’  claim  is  only  accentuated  by  their  con¬ 
ceding  of  the  fact  that  the  Board  has  authorized  the  num¬ 
ber  of  carriers  found  to  meet  the  statutory  needs.  Peti¬ 
tioners  state,  however,  that  the  Board  has  “simply”  taken 
such  action.  Such  is  not  the  fact.  The  Board  and  its 
Examiner  have  painstakingly  set  forth  the  needs  of  each 
market  and  we  have  quoted  some  of  the  pertinent  portions 
of  the  Initial  Decision  and  the  Opinion.  The  Board  has 
not  acted  in  a  vacuum.  It  has  made  findings  based  on 
the  evidence  and  in  accord  with  the  statutory  objectives 
of  the  Civil  Aeronautics  Act  and  has  given  reasons  for 
making  such  findings.  The  petitioners  have  established  no 
valid  basis  for  the  Court  to  intervene  and  order  the  Board 
to  do  otherwise. 

B.  The  Inability  of  the  Board  to  Find  the  Petitioners  "Fit, 
Willing  and  Able"  Within  the  Meaning  of  the  Civil  Aero¬ 
nautics  Act  is  Valid,  But  Such  Finding  is  Not  the  Basis 
of  the  Denial  of  Petitioners'  Application 

The  question  of  petitioners’  ability  to  comply  with  the 
requirements  of  Section  401(d)  of  the  Act  (49  U.S.C.  48(d) 
that  they  be  “fit,  willing  and  able”  is  not  the  basis  of  the 
Board’s  denial  of  petitioners’  application.  As  the  Board’s 
Opinion  of  September  1,  1955  clearly  shows,  petitioners’ 
application  was  denied  on  the  basis  of  public  convenience 
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and  necessity,  and  unless  such  denial  is  set  aside,  the  de¬ 
termination  of  the  question  of  “fitness”  raised  by  the  peti¬ 
tioners  is  unnecessary.  At  page  26  (App.  446)  of  that 
Opinion,  the  Board  states: 

.  .with  respect  to  North  American’s  joint  applica¬ 
tion,  we  would  deny  that  application  for  the  additional 
reason  that  we  are  unable  to  find  the  applicants  ‘will¬ 
ing’  to  comply  with  the  Act  and  the  Board’s  regula¬ 
tions  as  provided  in  Section  401(d)  of  the  Act.” 

i 

The  petitioners,  on  the  other  hand,  have  presented  to 
the  Court  allegations  that  they  -were  denied  a  certificate 
on  the  basis  of  a  finding  of  “unfitness.”  As  can  be  seen 
above,  such  allegations  are  untrue. 

In  view  of  this,  Northwest  hereby  presents  its  argument 
in  support  of  the  Board’s  finding  merely  for  the  purpose 
of  indicating  that  the  Board’s  finding  with  respect  to  the 
“fitness”  of  the  petitioners  was  valid  and  that  the  Board 
would  have  acted  correctly  if  it  had  denied  petitioners’ 
application  on  that  basis. 

Petitioners  also  allege  (page  34)  that  “the  Board’s 
Opinion  relied  in  large  part  on  the  Twentieth  Century  Com¬ 
pliance  Case  (Order  No.  E-9360,  July  1,  1955)”  and  that 
therefore  the  Board’s  finding  “cannot  be  affirmed  unless 
the  order  in  that  case  is  affirmed”  except  as  to  the  validity 
of  the  Board’s  regulations.  This  allegation  is  likewise 
untrue.  At  page  27  of  the  Opinion  of  September  1,  1955 
(App.  446-447)  the  Board  states  that  its  conclusion  that  it 
would  deny  petitioners’  application  on  the  grounds  that 
they  are  not  “fit,  willing  and  able”  is  based  upon  facts 
of  record, 

“.  .  .  which  show  that  Messrs.  Weiss,  Lewin  Fisch- 
grund  and  Hart,  the  central  figures  in  the  North 
American  group,  have  a  long  history  of  association 
with  flagrant  violations  of  the  Act  and  cannot  be  found 
sufficiently  reliable  to  entrust  with  the  operation  of 
the  certificated  routes  they  propose  herein.  As  the 
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moving  figures  in  the  operations  of  Standard  Airlines, 
Viking  Airlines,  and  Oxnard  Sky  Freight,  these  in¬ 
dividuals  have  shown  such  a  callous  disregard  for  the 
Act  and  regulations  as  to  lead  to  the  conclusion  that 
they  would  be  prone  to  disregard  the  requirements  of 
the  Act  and  regulations  in  the  future,  if  they  deemed 
it  advantageous  to  their  own  economic  gain.  The  facts 
of  record  show  clearly  that  these  individuals  gained 
unlawful  control  of  Twentieth  Century  Air  Lines, 
Trans  National  Airlines,  Trans  American  Airways  and 
Hemisphere  Air  Transport  without  Board  approval  in 
violation  of  section  408  of  the  Act;  that  each  of  these 
carriers  thereafter  engaged  in  regular  and  frequent 
service  in  violation  of  the  Board’s  Economic  Regula¬ 
tions  and  section  401(a)  of  the  Act;  and  that  these 
violations  were  knowing  and  willful.32 

“32  Sec  our  findings  and  conclusions  in  this  regard  in  our  decision  of 
July  1,  1955  (Order  No.  E-9360)  which  findings  we  incorporate  herein 
by  reference.  The  violations  referred  to  herein  are  without  reference 
to  the  violations  committed  by  the  North  American  ‘combine’  (under 
the  aegis  of  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart)  which  were 
found  to  exist  in  Docket  No.  6000,  as  a  result  of  combined  operations 
by  the  four  individual  carriers.  The  carriers  challenged  these  violations 
by  an  attack  on  the  validity  of  the  Board ’s  regulations  involved.  Of 
course,  we  believe  the  regulations  in  question  valid;  but  even  if  we  were 
in  error,  the  other  activities  of  Messrs.  Weiss,  Lewin,  Fischgrund  and 
Hart,  as  noted  in  the  text,  and  the  violations  committed  by  the  carriers 
individually  would  cause  us  to  find  North  American  not  ‘fit,  willing 
and  able’.’’ 


The  above  finding  not  only  goes  to  each  of  the  petitioners 
individually  but  also  to  each  of  the  aforenamed  individuals 
controlling  the  petitioners,  i.e.,  Messrs.  Weiss,  Lewin, 
Fischgrund  and  Hart.  With  respect  to  these  individuals, 
their  past  conduct  of  purposeful  violation  of  the  Act  and 
the  Board’s  Economic  Regulations  has  resulted  in  the  re¬ 
vocation  of  at  least  three  large  irregular  air  carriers’ 
letters  of  registration  (see  Standard  Airlines,  Inc.  Non- 
Certificated  Operations,  10  C.A.B.  486  (1949) ;  Viking  Air¬ 
lines,  et  al.  Fon-Certi  floated  Operations,  11  C.A.B.  401 
(1950);  and  Oxnard  Sky  Freight  Enforcement  Case,  12 
C.A.B.  722  (1951)).  Furthermore,  as  the  dates  of  the 
above  case  indicate,  and  the  record  in  the  Twentieth  Cen¬ 
tury  Compliance  Case  shows,  the  aforenamed  individuals 
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have  a  consistent  history  of  violating  the  Act.  In  fact  there 
has  hardly  been  a  time  within  the  last  eight  or  more  years 
that  these  individuals  were  not  in  violation  of  the  Act.  In¬ 
terestingly  enough,  petitioners’  brief  is  silent  on  these  find¬ 
ings  of  the  Board. 

Petitioners  also  allege  at  page  48  that  the  Board  “in¬ 
fers”  that  they  “are  unfit  from  one  fact  alone — its  (the 
Board’s)  determination  that  petitioners  have  over  a  period 
of  time  flown  more  frequently  than  permitted  by  its  regu¬ 
lations.  That  is  the  only  question  raised  about  petitioners’ 
fitness.”  A  careful  review  of  the  Board’s  Opinion  does 
not  in  any  way  give  such  an  inference.  A  review  of  the 
opinion  in  the  Twentieth  Century  Compliance  Case  also 
lends  no  support  to  such  an  allegation. 

As  shown  above,  the  Board  stated  at  page  26  (App.  446- 
447)  that  it  could  not  find  the  petitioners  “willing”  to  com¬ 
ply  with  the  Act  and  that  this  conclusion  was  -based  upon 
facts  of  record  that  the  “central  figures  in  the  North 
American  combine,  [i.e.,  Messrs.  Weiss,  Lewin,  Fischgrund 
and  Hart]  have  a  long  history  of  association  with  flagrant 
violations  of  the  Act  and  cannot  be  found  sufficiently  re¬ 
liable  to  entrust  with  the  operations  of  the  certificated 
routes  they  propose  herein.”  From  this  language  it  is 
obvious  that  the  Board’s  difficulty  in  finding  the  petitioners 
“fit,  willing  and  able”  stems  not  from  violation  of  fre¬ 
quency  regulations,  but  from  the  fact  that  these  “central 
figures”  have  been  consistent  flagrant  violators  of  the  Act 
and  the  Board  regulations  and  cannot  be  considered  as 
reliable  individuals. 


Petitioners  allege  at  page  50  that  if  they  were  certifi¬ 
cated  “there  is  no  reasonable  prospect  that  petitioners 
would  engage  in  unlawful  activities.”  Such  a  statement  has 
about  as  much  credibility  as  a  statement  from  an  habitual 


criminal  "who  claims  to  have  as  good  a  chance  of 


“going 


straight”  as  does  a  first  offender. 
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Petitioners  also  claim  that  the  Board’s  determination  of 
unfitness  is  arbitrary.  This  claim  is  based  on  the  allega¬ 
tions  that  (1)  the  Board  has  never  found  a  certificated 
carrier  unfit  for  route  extension  because  of  violations  and 
(2)  only  one  case  reveals  that  an  applicant  has  been  denied 
a  certificate  because  of  violations. 

In  the  leading  case  with  respect  to  fitness  as  a  bar  to 
certification,  Hawaiian  Intraterritorial  Service,  10  C.A.B. 
62  (1948),  the  Board  stated  at  page  67 : 

“The  requirement  for  the  certificate  of  public  conven¬ 
ience  and  necessity  is  one  of  the  crucial  provisions 
employed  by  Congress  in  the  statutory  scheme  pro¬ 
vided  for  the  control  of  air  transportation,  and  any 
violation  of  that  requirement  strikes  at  the  heart  of 
the  Civil  Aeronautics  Act.  There  is  no  defense  for 
a  carrier  which  accepts  the  Board’s  authorization  for, 
and  pretends  to  operate,  irregular  air  services  while 
it  engages  illegally  in  regular  scheduled  air  trans¬ 
portation. 

“Nor  may  such  a  violator  plead  that  his  violation  was 
committed  in  pursuit  of  a  worthy  objective.  We  do 
not  intend  to  reward  wrongdoers  by  granting  certifi¬ 
cates  of  public  convenience  and  necessity  to  carriers 
which  have  undertaken  illegal  operations  for  the 
alleged  purpose  of  developing  evidence  to  prove  the 
need  for  the  service.  As  against  other  applicants  which 
had  proved  their  fitness  for  the  performance  of  a 
proposed  service,  such  a  violator  would  find  himself  in 
a  certificate  proceeding  burdened  with  a  disadvantage 
which  under  ordinary  circumstances  would  be  inimical, 
if  not  fatal,  to  his  case.” 

While  the  violator  wTas  granted  a  certificate  in  that  case, 
the  circumstances  causing  such  action  made  it  necessary. 
The  Board  said  at  page  67,  “We  are  here  presented  with 
the  situation  that  the  only  carrier  available  for  the  per¬ 
formance  of  such  a  service  is  Trans-Pacific.”  Other  ap¬ 
plicants  are  available  in  the  instant  case  as  opposed  to 
the  lack  of  applicants  in  the  Hawaiian  Case.  As  to  whether 
only  one  applicant  has  been  denied  a  certificate  in  past 
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eases,  such  an  argument  has  no  weight.  If  anything,  it 
is  a  tribute  to  other  air  carriers  who  have  recognized  and 
abided  by  the  law. 

Petitioners  claim  that  the  other  applicants,  all  certifi¬ 
cated  carriers  seeking  route  extension,  have  also  violated 
the  Act  and  the  Board  did  not  consider  such  violations. 
Such  a  claim  begs  the  question.  If  such  violations  had 
been  severe  enough,  the  Board  could  have  revoked  the 
certificates  of  the  carriers  involved  at  the  time  of  the  vio¬ 
lations,  but  such  action  was  not  taken.  Even  petitioners 
concede  that  revocation  is  possible  (page  50)  by  action 
under  Section  401(h)  (49  U.S.C.  481(h)). 

Northwest  submits  that  the  Board’s  finding  was  not 
arbitrary.  The  history  of  the  petitioners’  actions  even 
if  we  ignore  the  Twentieth  Century  Compliance  Case ,  is 
one  of  continued  and  purposeful  violations  of  the  Act  and 
the  Board’s  Regulations.  To  have  granted  them  a  certi¬ 
ficate  would  have  opened  the  door  to  any  person  to  also 
violate  the  Act  and  to  use,  if  pertinent,  any  experience 
gained  through  such  action  as  valid  evidence  in  support  of 
a  finding  that  a  certificate  is  required.  The  law  would 
therefore  become  useless  as  an  instrument  to  achieve  the 
objectives  which  the  Congress  found  to  be  required. 

C.  Conclusion 

Wherefore,  Intervenor  Northwest  Airlines,  Inc.,  urges 
that  the  petition  for  review  should  be  dismissed. 

Respectfully  submitted, 

C.  Edward  Leasure 
Herman  F.  Scheurer,  Jr. 

1701  K  Street,  N.  W. 

Washington  6,  D.  C.  j 

Attorneys  for 

Northwest  Airlines,  Inc. 


MEMORANDUM  IN  LIEU  OF  BRIEF  BY  INTERVENOR 
CAPITAL  AIRLINES,  INC. 


IN  THE 

United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,942 


NORTH  AMERICAN  AIRLINES,  INC.,  et  ai4  Petitioners 

'' 

v. 

CIVIL  AERONAUTICS  BOARD,  Respondent 


Petition  of  North  American  Airlines,  Inc.  et  al.  for  Judicial 
Review  of  Orders  of  the  Civil  Aeronautics  Board 


Charles  H.  Murchison 
Robert  B.  Hankins 
Macon  M.  Arthur 
1016  Ring  Building 
Washington  6,  D.  C. 
Attorneys  for  Intervenor 
Capital  Airlines ,  Inc. 

Adair,  Ulmer,  Murchison,  Kent  &  Ashby 
1016  Ring  Building 
Washington  6,  D.  C. 

Of  Counsel 


Press  or  Byron  S.  Adams.  Washington,  D.  C. 


IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,942 


NORTH  AMERICAN  AIRLINES,  INC.,  et  al.,  Petitioners 


v. 

CIVIL  AERONAUTICS  BOARD,  Respondent 


Petition  of  North  American  Airlines,  Inc.  et  aL  for  Judicial 
Review  of  Orders  of  the  Civil  Aeronautics  Board 


MEMORANDUM  IN  LIEU  OF  BRIEF  BY 
INTER VENOR  CAPITAL  AIRLINES,  INC. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit: 

Capital  Airlines,  Inc.,  an  intervenor  in  this  proceeding, 
will  not  file  a  brief  with  the  Court.  Instead,  Capital  will 
rely  upon  the  brief  to  be  filed  herein  by  respondent  Civil 
Aeronautics  Board. 

Capital  Airlines  has  a  vital  and  continuing  interest  in 
this  proceeding.  Capital  was  an  applicant  for  certain  op¬ 
erating  rights  in  the  case  before  respondent  Civil  Aero¬ 
nautics  Board  to  which  the  petition  for  review  in  the  pres¬ 
ent  cause  is  directed.  In  that  case,  respondent  Board 
granted  certain  of  Capital’s  applications  for  new  operating 
authority.  As  appears  from  the  petition  for  review,  re¬ 
spondent  amended  the  certificate  of  public  convenience  and 
necessity  for  Capital’s  route  No.  14  so  as  to  permit  nonstop 
service  between  New  York  and  Detroit,  New  York  and  Chi¬ 
cago,  and  New  York  and  Toledo.  Respondent  added  Phila¬ 
delphia  as  an  intermediate  point  on  Capital’s  routes  Nos. 
14  and  55,  eliminated  previously  existing  restrictions 
against  turn-around  service  by  Capital  between  New  York 
and  Detroit,  New  York  and  Pittsburgh,  and  New  York  and 
Toledo,  and  amended  Capital’s  certificate  for  route  No.  14 
by  adding  Buffalo  and  Rochester  as  intermediate  points  be¬ 
tween  Detroit  and  New  York. 

Capital  believes  that  the  action  and  findings  of  the  re¬ 
spondent  were  proper  and  lawful.  Capital  further  believes 
that  the  issues  which  have  been  raised  by  the  petition  for 
review  will  be  fully  discussed  on  behalf  of  Capital  in  the 
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respondent’s  brief,  and  that  respondent’s  brief  will  clearly 
show  the  validity  of  its  actions. 

Respectfully  submitted, 

Charles  H.  Murchison 
Robert  B.  Hankins 
Macon  M.  Arthur 
1016  Ring  Building 
Washington  6,  D.  C. 

Attorneys  for  Intervenor 
Capital  Airlines ,  Inc. 

Adair,  Ulmer,  Murchison,  Kent  &  Ashby 
1016  Ring  Building 
Washington  6,  D.  C. 

Of  Counsel 

Dated:  March  9,  1956 
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Certificate  of  Service 

I  hereby  certify  that  I  have  this  9th  day  of  March,  1956, 
served  the  foregoing  memorandum  in  lieu  of  brief  upon  the 
petitioner,  respondent  and  intervenors  by  mailing  copies 
thereof,  postage  prepaid,  to  the  following  persons : 

William  C.  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 

Attorney  for  Petitioner 

I 

Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

Attorney  for  Respondent 

William  Caverly 
206  Tower  Building 
14th  &  K  Streets,  N.  W. 

Washington,  D.  C. 

Attorney  for  Trans  World  Airlines,  Inc. 

C.  Edward  Leasure 
1701  K  Street,  N.  W. 

Washington  6,  D.  C.  ; 

Attorney  for  Northwest  Airlines,  Inc. 

Ernest  Jennes 
Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American  Airlines,  Inc. 

Walter  E.  Vashak 
Detroit  Aviation  Commission  and 
Detroit  Board  of  Commerce 
Detroit,  Michigan 

/s/  Robert  B.  Hankins 
Robert  B.  Hankins 
Attorney  for  Capital  Airlines,  Inc. 
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James  Francis  Reilly, 
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and 


John  T.  Lorch, 

Floyd  M.  Rett, 

231  South  La  Salle  Street, 
Chicago  4,  Illinois, 

Attorneys  for  Intervener 
United  Air  Lines ,  Inc. 


Mayer,  Friedlich,  Spiess,  Tierney, 
Brown  &  Platt, 
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Of  Counsel. 
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IN  THE 


llmtrh  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit. 


Case  No.  12,942. 


NORTH  AMERICAN  AIR  LINES,  INC.,  et  al.,; 

Petitioners , 
vs. 


CIVIL  AERONAUTICS  BOARD, 


Respondent. 


On  Petition  to  Review  an  Order  of  the 
Civil  Aeronautics  Board. 


BRIEF  OF  INTERVENER,  UNITED  AIR  LINES,  INC. 


COUNTER-STATEMENT  OF  THE  CASE. 


An  examination  of  the  Petition  for  Review  and  a  study 
of  Petitioners’  brief  show  that  the  awards  to  Intervener, 
United  Air  Lines,  Inc.,  are  of  insignificant  effect  as  they 
apply  to  Petitioners.  In  fact,  it  is  not  at  all  clear  what, 
if  any,  awards  made  to  United  Air  Lines  are  here  being 
challenged  by  Petitioners.  North  American,  in  its  petition 
as  amended,  requests  judicial  review  of  orders  of  the  Civil 
Aeronautics  Board,  E-9537  and  E-9737,  as  they  (a)  amend 
United’s  certificate  of  public  convenience  and  necessity  by 
eliminating  a  previously  existing  restriction  on  United’s 
service  to  and  from  Ft.  Wayne,  Indiana,  (b)  modify  a  prior 
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restriction  on  its  service  at  Detroit,  Michigan,  and  (c) 
designate  Pittsburgh,  Pennsylvania,  as  an  intermediate 
point  on  United’s  Route  No.  1.  However,  the  Board’s 
action  as  to  (a)  and  (b)  above  is  nowhere  discussed  in 
North  American’s  brief.  Indeed,  in  its  statement  of  the 
case,  North  American’s  description  of  “the  significant 
route  awards  *  *  *  which  were  competitive  with  the  appli¬ 
cations  of  Petitioners”  refers,  insofar  as  United  is  con¬ 
cerned,  only  to  the  authorization  given  it  to  serve  Pitts¬ 
burgh.  However,  even  as  to  that  authorization,  only  the 
most  fleeting  references  are  made — a  total  of  16  lines  in 
North  American’s  entire  brief  being  directed  to  that  award. 

Nevertheless,  out  of  an  abundance  of  caution,  United 
will  address  itself  to  all  three  of  those  authorizations  and 
will  demonstrate  that  North  American’s  contention  regard¬ 
ing  the  Board’s  findings  supporting  its  preference  for 
United  is  wholly  without  merit.  Additionally,  it  will  be 
shown  that  North  American’s  argument  with  respect  to 
the  Board’s  findings  as  to  North  American’s  lack  of  fitness, 
are  equally  untenable.* 

Before  proceeding  to  a  consideration  of  these  subjects, 
it  is  necessary  to  more  fully  set  forth  certain  facts  than 
has  been  done  by  Petitioners : 

United’s  Route  No.  1  extends  between  various  cities 
in  the  United  States,  including  Seattle,  Portland,  San  Fran¬ 
cisco,  Oakland,  Los  Angeles,  and  San  Diego  on  the  Pacific 
Coast,  Boise,  Salt  Lake  City,  Denver,  Omaha,  Des  Moines, 
Moline,  Chicago,  Ft.  Wayne,  Toledo,  Detroit,  Cleveland 
and  Akron  in  the  Rockv  Mountain,  Great  Plains  and  Great 
Lakes  areas,  and  Philadelphia,  Newark,  and  New  York  in 
the  East.  Prior  to  the  Board’s  decision  in  the  New  York- 
Chicago  Service  Case — the  proceeding  giving  rise  to  the 

*  Presumably,  respondent.  Civil  Aeronautics  Board,  and  other  interven¬ 
ers  will  discuss  awards  made  to  other  applicants  as  well  as  other  points 
raised  by  Petitioners.  In  the  interest  of  avoiding  as  much  repetition 
as  possible,  this  brief  will  be  confined  to  the  subjects  enumerated. 


3 


*»S 


► 

► 

► 


► 


♦ 


Y 


* 


. 


present  petition  for  review — United’s  authorizations  to 
serve  Ft.  Wayne  and  Detroit  were  subject  to  certain  re¬ 
strictions.  While  United  was  authorized  to  provide  ser¬ 
vice  between  Detroit  and  the  points  above  named  (except 
Ft.  Wayne),  all  of  United’s  Detroit  flights,  including  those 
to  and  from  Philadelphia,  were  required  to  originate  and 
terminate  at  New  York  in  the  East,  and  Denver  or  a  point 
beyond  in  the  West.  The  restriction  in  relation  to  Ft. 
Wayne  precluded  service  to  that  point  on  flights  that 
served  Toledo  or  Detroit  (Joint  App.  236-7). 

As  stated,  the  Board,  in  the  proceeding  below,  removed 
the  Ft.  Wayne  restriction  in  its  entirety.  This  had  the 
two-fold  effect  of  eliminating  the  necessity  of  operating 
flights  at  Ft.  Wayne  which  were  separate  and  distinct 
from  flights  that  served  Detroit  and  Toledo,  and  of  enab¬ 
ling  United  to  serve  Ft.  Wayne-Toledo  and  Ft.  Wayne- 
Detroit  passengers  (Joint  App.  306,  441).  United’s  De¬ 
troit  restriction  was  modified  only  to  the  extent  of  per¬ 
mitting  United  to  operate  turn-around  service  between 
Detroit  and  Philadelphia.  In  all  other  respects,  the  re¬ 
quirement  that  United’s  Detroit  service  be  provided  on 
long-haul  flights  was  maintained.  This  action  of  the  Board 
enabled  United  to  better  serve  Detroit-Philadelphia  traffic 
— which  only  United  had  authority  to  serve  prior  to  the 
Board’s  decision  under  review  (Joint  App.  281-2,  436-7). 

Insofar  as  Pittsburgh  is  concerned,  the  Board  certificated 
that  city  as  an  intermediate  point  on  United’s  transcon¬ 
tinental  route  between  Newr  York  and  the  West  Coast,  but 
it  did  so  subject  to  two  restrictions:  (a)  a  requirement 
that  United’s  Pittsburgh  flights  stop  at  Chicago,  and  (b) 
a  further  requirement  that  all  of  those  flights  also  originate 
and  terminate  at  least  as  far  west  as  Omaha.  In  imposing 
these  restrictions,  the  Board  found  that  “the  public  con¬ 
venience  and  necessity  do  not  require  the  authorization  of 
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United  to  provide  additional  competitive  services  within 
the  area  embraced  by  this  proceeding  [i.  e.,  the  New  York- 
Chicago  area],  but  that  granting  United’s  application 
herein,  subject  to  an  appropriate  long-haul  restriction,  will 
enable  the  carrier  to  provide  necessary  and  desirable  ser¬ 
vice  between  Pittsburgh  and  points  west  of  Chicago  with¬ 
out  adverse  effect  on  the  existing  regional  services  which 
it  will  parallel”  (Joint  App.  517-24).  Also  significant  here 
is  the  fact  that  this  award  to  United  occurred  approxi¬ 
mately  two  and  one-half  months  after  North  American’s 
application  had  been  denied  since  by  its  Opinion  E-9537  of 
September  1,  1955  in  which  North  American’s  application 
was  rejected,  United’s  Pittsburgh  application  was  deferred 
for  later  consideration  (Joint  App.  450).  It  was  not  until 
November  14,  1955  (Opinion  E-9737)  that  United  was 
given  authority  to  serve  Pittsburgh  (Joint  App.  516-7). 

In  contrast  to  these  awards  which  either  modified 
United’s  previously  existing  authority  with  respect  to  cities 
that  it  already  served  or,  in  the  case  of  Pittsburgh,  added 
a  single  city  to  United’s  previously  existing  route,  North 
American’s  application  sought  the  creation  of  entirely  new 
routes  in  the  area  under  consideration.  Specifically,  North 
American  requested  new  routes  between  New  York  and 
Chicago,  nonstop,  and  via  Detroit,  Cleveland,  Pittsburgh 
and  Philadelphia  (Joint  App.  197).  It  did  not  apply  to 
serve  either  Ft.  Wayne  or  Toledo — both  of  which  were  in¬ 
volved  in  United’s  application  to  remove  the  restriction  on 
its  Ft.  Wayne  service.  Likewise,  although  North  Ameri¬ 
can  proposed  service  to  Detroit,  it  did  not  ask  for  au¬ 
thority  to  serve  Detroit-Ft.  Wayne  traffic — also  involved 
in  United’s  Ft.  Wayne  restriction  application.  With  re¬ 
spect  to  Detroit-Philadelphia,  North  American’s  proposal 
was  to  provide  competitive  service  between  those  cities 
while  United’s  application  for  the  award  made  to  it  was, 
as  already  indicated,  designed  to  improve  United’s  previ- 
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ously  existing  and  exclusive  Detroit-Pliiladelphia  service. 
Moreover,  turn-around  flights  between  those  cities,  which 
United  sought  and  was  authorized  to  operate,  were  at 
no  time  proposed  by  North  American.  Finally,  unlike 
United’s  Pittsburgh  application,  North  American’s  pro¬ 
posal  was  directed  entirely  to  providing  additional  com¬ 
petitive  service  for  that  city  within  the  NewT  York-Chicago 
area  (Joint  App.  197). 

The  Board  denied  North  American’s  application  on  two 
grounds:  (1)  that  North  American’s  proposed  services 
were  not  required  by  the  public  convenience  and  necessity, 
and  (2)  that  North  American  did  not  satisfy  the  pre¬ 
requisites  of  “fitness”  specified  in  Section  401(d)  of  the 
Civil  Aeronautics  Board  (49  U.  S.  C.  481).  In  conjunc¬ 
tion  with  the  first  of  these  grounds,  the  Board,  among 
other  things,  found  that  to  grant  a  completely  new  route 
to  a  new  carrier  (as  North  American  proposed)  would 
make  it  necessary  “to  forego  the  public  benefits  flowing 
from  the  improvements  in  the  existing  *  *  *  route  patterns” 
of  Capital,  Northwest  and  TWA  (Joint  App.  446).  By 
adopting  the  Examiner’s  Initial  Decision,  it  also  found 
that  approval  of  North  American’s  application  would  dilute 
the  potential  air  coach  revenues  between  major  cities  and 
thereby  thwart  the  Board’s  earlier  announced  objective 
of  extending  “the  benefits  of  low-fare  service”  to  the 
leaner  routes  and  less  lucrative  cities  served  by  carriers 
already  certificated  (Joint  App.  308-10,  446). 

In  support  of  its  conclusion  that  North  American  failed 
to  meet  the  requirements  of  fitness,  the  Board  found  (1) 
that  “Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart,  the 
central  figures  in  the  North  American  group,  have  a  long 
history  of  association  with  flagrant  violations  of  the  Act 
and  cannot  be  found  sufficiently  reliable  to  entrust  with  the 
operation  of  the  certificated  routes  they  propose,”  and  (2) 
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that  “as  the  moving  figures  in  the  operations”  of  other 
irregular  air  carriers,  these  same  individuals  had  shown  a 
“callous  disregard”  for  both  the  Act  and  the  Board’s  regu¬ 
lations,  (3)  that  they  gained  “unlawful  control”  of  the 
carrier  participants  in  the  North  American  application 
under  consideration,  (4)  that  after  the  acquisition  of  such 
control,  those  carriers  “engaged  in  regular  and  frequent 
service  in  violation”  of  the  Civil  Aeronautics  Act  and 
Board  regulations,  and  (5)  that  these  respective  violations 
were  “knowing  and  willful”.  Further,  the  Board  incor¬ 
porated  in  its  decision,  findings  that  it  had  previously  made 
in  the  Twentieth  Century  Airlines  Compliance  Proceeding 
(Board  Docket  No.  6000*),  which  set  forth  still  additional 
categories  of  violations,  including  failure  to  comply  with 
Board  regulations  in  the  selling  of  tickets  to  the  public,  as 
well  as  its  finding  that  here  also  these  violations  had  been 
“knowing  and  willful”.  Accordingly,  the  Board  concluded 
that  “based  upon  the  standards  embodied  in  Section  401(d) 
we  are  unable  to  find  North  American  ‘fit,  willing  and  able’ 
within  the  meaning  of  the  Act.”  (Joint  App.  446-8.) 


*  By  stipulation,  agreed  to  by  North  American’s  counsel,  “all  evidence 
admitted  into  the  record  *  *  *  in  Docket  No.  GOOO”  was  “incorporated 
into  and  considered  a  part  of  the  record”  in  the  Xcic  York-Chicago  Service 
Case  (Joint  App.  7-9). 
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ARGUMENT. 


I. 

I 

THE  BOARD,  UNDER  THE  FACTS  OF  THIS  CASE,  WAS  NOT 
REQUIRED  TO  MAKE  FINDINGS  SUPPORTING  ITS 
PREFERENCE  FOR  THE  AWARDS  TO  UNITED  OVER 
THE  DENIED  APPLICATION  OF  NORTH  AMERICAN. 

There  is  no  question  before  the  Court  as  to  the  sufficiency 
of  the  Board’s  findings  respecting  the  awards,  per  se,  made 
to  United.  On  the  contrary,  North  American’s  argument  is 
simply  that  the  Board  should  have  made  additional  find¬ 
ings  supporting  its  preference  for  those  awards  over  the 
application  of  North  American  which  it  denied.  The  as¬ 
sumption  underlying  that  argument  is  that  those  awards 
and  North  American’s  application  were  competitive.  Johns¬ 
ton  Broadcasting  Co.  v.  Federal  Communications  Commis¬ 
sion,  85  App.  D.  C.  40,  175  F.  2d  351  (1949),  and  Easton 
Publishing  Co.  v.  Federal  Communications  Commission ,  85 
App.  D.  C.  33,  175  F.  2d  344  (1949),  cited  by  North  Ameri¬ 
can,  similarly  assume  a  situation  where  “a  comparative 
determination”  is  involved.  That,  however,  is  not  the 
present  case  and  North  American’s  entire  argument  there¬ 
fore  falls. 

North  American  never  applied  to  serve  Ft.  Wayne.  It 
never  offered  a  shred  of  evidence  respecting  that  commu¬ 
nity.  No  conceivable  basis,  therefore,  existed  for  a  com¬ 
parison  of  the  grant  to  United  and  North  American’s  appli¬ 
cation. 

Similarly,  in  relation  to  Detroit,  United  was  granted  a 
very  limited  expansion  of  its  Detroit  authority,  i.  e.,  an  im¬ 
provement  in  its  previously  existing  service  between  that 
city  and  Philadelphia.  Otherwise,  its  Detroit  authorization 
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remained  the  same.  North  America’s  proposal,  on  the 
other  hand,  was  for  extensive  authority  to  operate  services 
competitive  with  those  of  United  and  others  in  the  area 
between  New  York  and  Chicago.  The  considerations  under¬ 
lying  a  carrier’s  request  to  improve  its  existing  service 
are  entirely  different  from  those  involved  where  the  re¬ 
quest  is  to  conduct  a  competitive  operation.*  Regarding 
Detroit-Philadelphia,  the  difference  is  further  accentuated 
by  the  fact  that  North  American  sought  to  serve  those 
cities  on  an  entirely  new  route  between  New  York  and 
Chicago  and  never  proposed  Detroit-Philadelphia  turn¬ 
around  service.  Indeed,  North  American’s  omission  of  all 
reference  to  United’s  Detroit-Philadelphia  turn-around  au¬ 
thority  in  describing  the  “significant  route  awards  *  *  * 
competitive  with  the  application  of  Petitioners,”  is  a  frank 
admission  of  the  lack  of  any  appreciable  similarity  in  the 
two  proposals.  Under  these  circumstances,  any  attempt 
by  the  Board  to  compare  its  limited  award  to  United  and 
North  American’s  broad  proposal  would  have  been  absurd. 
There  were  no  common  grounds  for  comparison ;  the  appli¬ 
cations  sought  quite  different  things;  and  no  sound  reason, 
therefore,  existed  for  making  findings  preferring  the  one  to 
the  other. 

With  respect  to  Pittsburgh,  it  should  be  noted  at  the  out¬ 
set  that  North  American  is  not  in  any  position  to  raise  a 
complaint  before  this  Court.  It  is  elementary,  and  the  rule 


♦This  is  clearly  demonstrated  by  the  Examiner’s  findings,  adopted  by 
the  Board,  that  (11  “at  the  present  time  United  is  the  only  carrier  cer¬ 
tificated  between  Detroit  and  Philadelphia”:  (2)  “the  traffic  between 
those  points  amounted  to  approximately  51.000  passengers  annually":  (3) 
“this  traffic  has  been  developed  through  United’s  own  efforts.”  and  it 
effected  that  development  to  “a  creditable  extent”:  (4)  load  factors  on 
the  Philadelphia-New  York  segment  on  United’s  flights  serving  Detroit  (a 
segment  that  United  was  required  to  serve  on  those  flights)  were  “un- 
economically  low”  amounting  to  10.S#  during  a  specified  period  in  1953: 
(5)  the  grant  to  United  to  provide  Detroit-Philadelphia  turn-around  serv¬ 
ice  would  “permit  greater  flexibility”  in  its  operations  between  those 
points,  enable  it  “to  maintain  adequate  frequencies  at  convenient  hours 
as  the  needs  of  the  traffic  might  dictate"  and  would  result  in  a  “more 
intensive  development”  of  the  Detroit-Philadelphia  traffic:  and  (6)  accord¬ 
ingly,  “the  public  interest”  required  the  modification  of  United’s  Detroit 
restriction  to  permit  such  turn-around  services  (Joint  App.  2S1-2). 
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is  incorporated  in  Section  1006(e)  of  the  Civil  Aeronautics 
Act,  that  a  party  on  appeal  cannot  ordinarily  raise  ques¬ 
tions  that  it  did  not  present  to  the  tribunal  whose  decision 
is  the  subject  of  review  (49  U.  S.  C.  646(e))/ 

The  Examiner,  in  his  Initial  Decision,  recommended  that 
United’s  Pittsburgh  application  be  deferred  for  considera¬ 
tion  with  the  Denver  Service  Case  (Joint  App.  314-5).  The 
Board,  in  its  original  opinion  in  the  instant  proceeding, 
adopted  that  recommendation  (Joint  App.  450-1).  While 
North  American  filed  exceptions  to  the  Examiner’s  Initial 
Decision,  it  did  not  except  to  that  recommendation  (Tr. 
10878-87).  On  the  contrary,  North  American  was  per¬ 
fectly  satisfied  to  have  its  own  application  passed  upon 
promptly  by  the  Board,  but  to  have  United’s  deferred  to 
some  later  date.  As  a  matter  of  fact,  even  when  the  Board’s 
original  opinion  was  issued  in  this  case  adopting  the  Ex¬ 
aminer’s  recommendation  for  deferral,  North  American 
still  made  no  objection  to  that  procedure.  It  did  not  do  so 
notwithstanding  the  fact  that  it  must  have  been  perfectly 
apparent  that,  if  the  Board  followed  the  Examiner’s  recom¬ 
mendation  as  to  United  while  it  disposed  of  North  Ameri¬ 
can’s  proposal,  no  occasion  would  exist  for  making  findings 
relative  to  a  preference  as  to  United.  North  American,  by 
its  continued  acquiescence  and  silence  must  be  found  to 
have  waived  the  objection  that  it  advances  as  to  United’s 
Pittsburgh  award  for  the  first  time  before  this  Court. 

The  fact  that  North  American’s  application  was  denied 
two  and  one-half  months  before  United’s  was  granted,  in 
and  of  itself  obviated  any  reason  for  the  Board  making  any 
specific  findings  as  to  why  it  preferred  the  award  it  made 
to  United.  Once  having  denied  North  American’s  proposal, 
no  purpose  was  to  be  served  in  resurrecting  and  discussing 
it  again  at  a  later  date.  Equally  important,  the  denial 

*  See  Xational  Labor  Relation  x  Board  v.  Cheyney  California  Lumber 
Co 327  U.  S.  3S5  (1046). 
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of  North  American’s  application  was  wholly  unrelated  to 
the  continued  pendency  of  United’s  Pittsburgh  application. 
The  Board  did  not  say  a  single  word  about  United’s  pro¬ 
posal  when  it  rejected  the  application  of  North  American. 
Still  less  reason,  therefore,  existed  for  the  Board  to  dis¬ 
cuss  North  American’s  proposal  when  it  subsequently 
granted  United  authority  to  serve  Pittsburgh. 

Furthermore,  as  in  the  case  of  the  other  United  awards 
discussed,  that  relating  to  Pittsburgh  differs  substantially 
from  the  services  that  were  proposed  by  North  American. 
United  was  granted  authority  to  provide  Pittsburgh  with 
service  not  only  within  the  New  York-Chicago  area  but 
also  beyond  that  area,  viz.,  to  the  west  beyond  Chicago 
(Joint  App.  517-24).  North  American’s  application  did 
not  involve  any  Pittsburgh  services  to  the  west.  Equally 
important,  United  already  possessed  routes  between  New 
York  and  Chicago  and  served  each  and  evervone  of  the 
cities  in  that  area  to  which  it  proposed  to  link  Pittsburgh. 
United’s  application  requested  the  certification  of  the  single 
point  of  Pittsburgh  on  those  routes.  North  American,  how¬ 
ever,  sought  entirely  new  routes  from  New  York  to  Chi¬ 
cago,  not  only  nonstop  and  via  Pittsburgh  but  also  via 
Philadelphia,  Cleveland  and  Detroit.  Its  application,  there¬ 
fore,  presented  issues  predominantly  unrelated  to  questions 
of  Pittsburgh  air  service.  These  substantial  differences 
made  the  proposals  of  United  and  North  American  totally 
dissimilar  and  removed  any  reasonable  basis  of  comparison. 

No  occasion,  therefore,  existed  for  the  Board  to  have 
made  findings  as  to  why  it  preferred  any  of  the  awrards  to 
United  over  the  application  of  North  American.  Those 
awards  and  North  American’s  application  differed  sub¬ 
stantially  in  all  cases.  Further,  as  to  Pittsburgh,  the  denial 
of  North  American’s  application  preceded  and  was  unre¬ 
lated  to  the  authorization  made  at  a  later  date  to  United. 
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II. 

NORTH  AMERICAN’S  ATTACK  ON  THE  BOARD’S  DENIAL 

OF  ITS  APPLICATION  ON  THE  GROUND  OF  LACK  OF 

FITNESS  IS  UNTENABLE. 

Were  it  not  for  the  fact  that  North  American  endeavors 
to  whitewash  itself  and  conduct  a  smear  campaign  against 
other  carriers,  little  in  the  way  of  an  answer  would  be  re¬ 
quired  to  its  contentions  respecting  the  Board’s  findings 
as  to  North  American’s  lack  of  fitness. 

In  the  first  place,  the  Board’s  finding  that  North 
American’s  proposed  service  was  not  required  by  the  pub¬ 
lic  convenience  and  necessity  suffices  for  denial  of  its  appli¬ 
cation.  Under  Section  401(d)  of  the  Civil  Aeronautics  Act, 
two  ultimate  findings  are  prerequisite  to  the  issuance  of 
a  certificate,  viz.,  (1)  that  the  service  proposed  is  required 
by  the  public  convenience  and  necessity,  and  (2)  that  “the 
applicant  is  fit,  willing  and  able  to  perform  such  transpor¬ 
tation  properly,  and  to  conform  to  the  provisions  of  this 
Act  and  the  rules,  regulations,  and  requirements  of  the 
Board  hereunder.”  “Otherwise,”  according  to  that  section, 
“such  application  shall  be  denied.”  (49  U.  S.  C.  Sec. 
481(d).)  Therefore,  if  the  Board’s  finding  that  North 
American’s  proposed  service  is  not  required  by  the  public 
convenience  and  necessity  is  upheld,  it  will  be  unnecessary 
for  the  Court  to  consider  the  issue  of  fitness.  Conversely, 
if  the  Court  sustains  the  Board’s  finding  as  to  North  Ameri¬ 
can’s  lack  of  fitness,  it  will  be  unnecessary  for  it  to  consider 
the  findings  as  to  public  convenience  and  necessity. 

The  case  of  Federal  Communications  Commission  v. 
WOKOy  329  U.  S.  223  (1946)  is  dispositive  of  North  Ameri¬ 
can ’s  principal  contentions  in  relation  to  the  subject  of 
fitness.  There,  the  Supreme  Court  upheld  a  decision  of 
the  Federal  Communications  Commission  denying  an  appli- 
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cation  for  renewal  of  a  radio  station  license  where,  in 
reports  to  the  Commission  over  a  twelve  year  period  and  in 
its  application  for  renewal,  the  beneficial  ownership  of 
24%  of  the  company’s  stock  had  been  concealed.  The 
Commission’s  finding  was  that  the  applicant  had  failed  to 
disclose  that  fact,  and,  upon  the  basis  of  that  finding,  pro¬ 
ceeded  to  the  conclusion  that  the  applicant  “cannot  be 
entrusted  with  the  responsibilities  of  a  licensee.”  The 
Commission’s  finding  and  conclusion  in  that  respect  was 
attacked  on  the  grounds,  among  others,  that  the  conceal¬ 
ment  was  of  only  an  immaterial  fact,  that  there  had  been 
no  finding  by  the  Commission  that  the  concealment  had 
influenced  it  in  granting  prior  renewals  of  the  applicant’s 
license,  and  that  it  had  made  no  findings  whatsoever  as  to 
the  quality  of  the  applicant’s  service  in  the  past  and  its 
equipment  for  the  provision  of  good  service  in  the  future. 
The  Court  rejected  the  first  of  those  arguments  by  stating 
that  (p.  227)  “the  fact  of  concealment  may  be  more  signif¬ 
icant  than  the  facts  concealed,”  and  “the  willingness  to 
deceive  a  regulatory  body  may  be  disclosed  by  immaterial 
and  useless  deceptions  as  well  as  by  material  and  persua¬ 
sive  ones.”  With  respect  to  the  remaining  arguments,  the 
Court  said,  at  p.  229 : 

“We  cannot  say  that  the  Commission  is  required  as 
a  matter  of  law  to  grant  a  license  on  a  deliberated  false 
application  even  if  the  falsity  were  not  of  this  dura¬ 
tion  and  character,  nor  can  we  say  that  refusal  to 
renew  the  license  is  arbitrary  and  capricious  under 
such  circumstances.  It  may  very  well  be  that  this 
Station  has  established  such  a  standard  of  public  serv¬ 
ice  that  the  Commission  would  be  justified  in  consider¬ 
ing  that  its  deception  was  not  a  matter  that  affected 
its  qualifications  to  serve  the  public.  But  it  is  the 
Commission,  not  the  courts,  which  must  be  satisfied 
that  the  public  interest  will  be  served  by  renewing  the 
license.  And  the  fact  that  we  might  not  have  made 
the  same  determination  on  the  same  facts  does  not 
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warrant  a  substitution  of  judicial  for  administrative 
discretion  since  Congress  has  confided  the  problem  to 
the  latter.  ’  ’ 

That  reasoning  is  directly  applicable  here.  Violations  on 
the  part  of  North  American  are  abundantly  established 
as  will  be  shown  below.  That  fact  being  established,  the 
Court  here  cannot  say,  any  more  than  was  said  in  the 
WOKO  Case,  that  the  Board  as  a  matter  of  law  is  required 
to  grant  a  certificate  to  a  violator  of  the  Act  and  the 
Board’s  regulations,  particularly  where  as  here  the  legis¬ 
lation  makes  a  finding  of  “fitness”  a  prerequisite  to  the  is¬ 
suance  of  such  a  certificate. 

Moreover,  in  the  WOKO  Case,  as  North  American  argues 
here,  the  contention  was  advanced  that  the  administrative 
agency’s  action  in  granting  applications  of  other  alleged 
violators  and  denying  the  application  of  the  present  appli¬ 
cant  was  arbitrary  and  capricious.  The  Supreme  Court 
also  rejected  that  argument  and  it  did  so  in  the  following 
language  (p.  228) : 

“Much  is  made  in  argument  of  the  fact  that  decep¬ 
tions  of  this  character  have  not  been  uncommon  and  it 
is  claimed  that  they  have  not  been  dealt  with  so  severely 
as  in  this  case.  Cf.  Navarro  Broadcasting  Association, 
8  F.  C.  C.  198.  But  the  very  fact  that  temporizing  and 
compromising  with  deception  seemed  not  to  discourage 
it,  may  have  led  the  Commission  to  the  drastic  meas¬ 
ures  here  taken  to  preserve  the  integrity  of  its  own 
system  of  reports.  The  mild  measures  to  others  and 
the  apparently  unannounced  change  of  policy  are  con¬ 
siderations  appropriate  for  the  Commission  in  deter¬ 
mining  whether  its  action  in  this  case  is  too  drastic, 
but  we  cannot  sav  that  the  Commission  is  bound  bv 
anything  that  appears  before  us  to  deal  with  all  cases 
at  all  times  as  it  has  dealt  with  some  that  seem  com¬ 
parable.  ’  ’ 

Also  directly  in  point  is  ABC  Freight  F orwarding  Corp. 
v.  United  States,  125  F.  Supp.  926  (D.  C.,  S.  D.,  N.  Y.,  1954) 
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affirmed,  348  XL  S.  967  (1955)  where  the  Court  sustained  a 
decision  of  the  Interstate  Commerce  Commission  'which 
denied  the  application  of  a  freight  forwarder  to  extend  the 
area  of  its  operations.  The  denial  was  predicated  on  the 
fact  that  the  applicant  had  conducted  operations  without 
having  obtained  authority  therefor  from  the  Commission. 
The  Commission’s  denial  of  the  application  was  attacked 
as  being  arbitrary  and  capricious.  The  Court  in  disposing 
of  that  contention  said  at  p.  928: 

“Does  the  fact  that  an  applicant  for  a  permit  for 
extension  of  services  has  participated,  through  con¬ 
cealment,  in  illegal  activities  relating  to  the  object  for 
■which  the  permit  is  sought,  make  the  applicant  un¬ 
qualified  to  extend  his  services,  or  make  an  extension 
of  services  by  such  applicant  contrary  to  public  inter¬ 
est  and  the  national  transportation  policy? 

“A  court  might  reach  a  different  conclusion  on  this 
point  than  a  commission;  a  court  conceivably  might 
conclude  that  proof  of  previous  illegal  conduct  by  an 
applicant  would  not  be  sufficient  for  it  to  conclude  that 
the  applicant  was  unqualified  or  that  an  extension  of 
its  services  would  be  contrary  to  the  public  interest. 

“But  that  issue  is  not  before  this  Court.  We  are  not 
here  at  liberty  to  consider  what  this  Court  might  de¬ 
cide  if  it  were  trying  the  case  de  novo.  The  issue  for 
the  Court  is  whether  the  action  of  the  Commission  is 
arbitrary  or  capricious.” 

After  citing  and  discussing  the  WOKO  Case ,  the  Court 
concluded : 

“*  *  *  The  Commission  is  charged  with  the  de¬ 
termination  as  to  whether  granting  the  application 
would  be  consistent  with  the  ‘national  transportation 
policy.  ’  Part  of  that  policy  as  enunciated  by  Congress 
is  ‘to  provide  for  fair  and  impartial  regulation  of  all 
modes  of  transportation.  ’  It  may  well  be  that  it  would 
not  be  consistent  with  this  policy  to  reward  an  appli¬ 
cant  who  has  flouted  the  regulatory  authority  by  ex¬ 
tending  its  activities,  illegally  and  through  subterfuge, 
into  an  area  for  which  no  authority  had  yet  been  ob¬ 
tained.  *  *  *” 
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North  American’s  argument  that  the  Board’s  finding  of 
unfitness  is  inferred  “from  one  fact  alone — its  determina¬ 
tion  that  petitioners  have  over  a  period  of  time  flown  more 
frequently  than  permitted  by  its  regulations,”  its  charges 
that  other  applicants  in  the  proceeding  committed  “serious 
violations,”  and  its  contention  that  the  Board  failed  to 
make  a  comparative  evaluation  of  the  relative  fitness  of 
the  various  applicants,  are  nothing  more  than  an  attempt 
at  obscuration. 

Neither  of  the  two  Board  Orders  cited  by  North  Ameri¬ 
can  establish  any  violations  on  the  part  of  United  Air 
Lines.  On  the  contrary,  the  first  order  (E-7062)  simply 
denied  a  petition  that  United  had  filed  requesting  certain 
exemption  authority.  No  hearings  were  had  in  connection 
with  it  or  in  relation  to  the  later  order  (E-7365)  referred 
to  by  North  American.  The  issue  involved  in  both  in¬ 
stances  was  a  conflict  between  what  United,  after  extensive 
tests,  urged  as  increased  safety  standards  and  a  previously 
announced  Board  policy  of  requiring  a  specified  number 
of  seats  on  coach  aircraft.  The  question  was  resolved  by 
United  undertaking  substantial  modifications  in  its  aircraft 
so  as  to  allow  the  number  of  seats  designated  by  the  Board 
and  at  the  same  time  to  effectuate  the  additional  safety 
measures  that  United  had  been  advocating.  Not  only 
was  there  in  this  situation  an  absence  of  established  viola¬ 
tion,  but  it  was  one  where  a  carrier  was  proposing  a 
higher  level  of  safety  than  that  called  for  by  Board  regula¬ 
tions — something  for  which  no  sound  basis  for  criticism 
could  exist. 

North  American’s  protestations  of  relative  innocence,  on 
the  other  hand,  are  refuted  by  the  Board ’s  findings,  among 
others,  that  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart 
had  “a  long  history  of  association  with  flagrant  violation 
of  the  Act”  and  its  findings  as  to  their  “callous  disre- 


16 


gard”  not  only  of  the  Act,  but  also  of  the  Board’s  own 
regulations.  Seldom,  if  ever,  has  the  Board  had  occasion 
to  use  language  as  strong  as  this.  Nevertheless,  those 
findings,  as  appears  from  the  face  of  the  Board’s  opinion, 
are  based  on  (1)  the  previously  described  violations  found 
in  the  proceeding  under  review,  (2)  those  found  in  the 
Twentieth  Century  Compliance  Case,  and  (3),  in  addition, 
violations  committed  by  Standard  Airlines,  Viking  Air¬ 
liners  and  Oxnard  Sky  Freight  reaching  back  as  far  as 
1949  and  during  periods  when  the  four  above-named  indi¬ 
viduals  were  moving  figures  in  the  operations  of  those 
carriers.* 

Indeed,  the  violations  of  the  latter  three  carriers  men¬ 
tioned,  which  were  properly  the  subject  of  official  notice  by 
the  Board  ( ABC  Freight  F drwarding  Corp.  v.  United 
States,  supra),  reflect  clearly  the  long  continued  “callous 
disregard”  by  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart 
of  the  Act  and  Board  regulations.  In  Viking  Airliners  et 
al.,  Noncertificated  Operations,  11  C.A.B.  401  (1950),  the 
Board  found  that  Viking,  which  was  then  operated  by 
Lewin  and  Hart,  had  over  a  period  of  time  not  only  oper¬ 
ated  a  greater  frequency  of  service  than  permitted  by  its 
authority,  but  also  had,  among  other  things,  charged  greater 
and  lesser  fares  than  those  called  for  by  its  tariff  and  had 
falsely  advertised  discounts  -when,  in  fact,  such  discounts 
were  not  actually  given.  As  a  consequence,  the  Board 
there  revoked  Viking’s  Letter  of  Registration  as  an  irregu¬ 
lar  air  carrier  for  “persistent  disregard  of  the  require¬ 
ments  of  the  Act  and  the  Board’s  regulation  thereunder.” 
Likewise,  in  Standard  Air  Lines,  Noncertificated  Opera¬ 
tions,  10  C.A.B.  486  (1949),  where,  in  revoking  the  Let- 

*  The  fact  that  the  Board  relied  on  violations  found  in  these  various 
proceedings  also  destroys  North  American’s  argument  that  if  the  Compli¬ 
ance  Case  “is  reversed  or  remanded  on  any  other  ground  than  the  validity 
of  the  regulations,  the  Board  has  not  properly  found  that  Petitioners  are 
unfit.” 
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ter  of  Registration  of  Standard  Airlines  in  which  Weiss 
and  Fischgrund  were  the  president  and  vice-president,  re¬ 
spectively,  the  Board,  among  other  things,  found  that  the 
latter  individual  upon  being  informed  of  that  carrier’s  vio¬ 
lation  of  Board  regulations  11 announced  to  the  Board’s 
representative  *  *  *  that  no  adjustment  in  operations  were 
contemplated  and  if  any  adjustments  were  made  they  would 
have  to  be  in  the  Board’s  regulations.” 

The  record  in  the  Twentieth  Century  Compliance  Case, 
incorporated  herein  by  stipulation,  is  equally  demonstrative 
of  North  American’s  lack  of  fitness.  The  many  and 
devious  paths  that  Weiss,  Fischgrund,  Lewin  and  Hart 
employed  to  evade  and  circumvent  the  express  provisions 
of  the  Civil  Aeronautics  Act  and  Board  requirements, 
clearly  delineated  in  the  extensive  record  made  there,  are 
summarized  in  the  Examiner ’s  Initial  Decision  in  that  case 
— and  his  findings  in  that  respect  were  incorporated  by  the 
Board  in  its  decision  in  the  proceeding  here  under  review 
(Joint  App.  446-7).  That  record  also  contains  the  testi¬ 
mony  given  by  Hart  in  that  case  as  well  as  his  testimony 
in  a  court  proceeding — testimony  which  caused  the  Ex¬ 
aminer  in  the  Compliance  Case  to  find  (Joint  Appendix,  p. 
12S6,  Case  No.  12,858)  :* 

“A  thorough  appraisal  of  this  testimony,  both  as  it 
was  given  at  the  time  of  the  hearing  and  on  review 
of  the  transcript,  can  lead  only  to  one  conclusion  and 
that  is  that  respondent  Hart,  as  a  witness  in  this 
case,  was  plainly  not  telling  the  truth.  He  admitted, 
in  his  testimony  here,  that  he  lied  under  oath  while 
testifying  before  the  court  in  Tlart  v.  Hart,  and  he 
then  attempted  to  justify  this  amazing  admission  as  an 
act  he  committed  in  an  effort  to  protect  the  monetary 
interests  of  respondents  Weiss,  Lewin,  and  Fischgrund. 
However  lacking  in  moral  code  this  admission  may 

•  By  order,  dated  December  6,  1955,  the  record  lierebefore  certified  to 
this  Court  in  Case  No.  12,S5S  was  incorporated  by  reference  into  the  tran¬ 
script  of  record  in  the  present  review  proceeding. 
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imply,  it,  nevertheless,  in  the  opinion  of  the  Examiner, 
constitutes  merely  a  handy  device  to  escape  the  con¬ 
sequence  that  would  obviously  follow  if  respondent 
Hart’s  testimony  in  the  case  of  Hart  v.  Hart  were  to 
be  taken  at  its  face  value.” 

Additionally,  although  not  utilized  by  the  Board  as  a 
basis  for  any  of  its  findings,  this  Court  may  judicially 
notice  that  North  American’s  past  conduct  has  been  the 
subject  of  discussion  in  judicial  opinions.  In  North  Ameri¬ 
can  Aircoach  Systems  v.  North  American  Aviation ,  . 

F.  2d  . . 4  Aviation  Cases  17801  (C.  C.  A.  9th,  1955),  in 

upholding  an  injunction  precluding  North  American  Air- 
coach  Systems  and  others  from  using  the  name  “North 
American”,  the  Court  said: 

“*  *  *  the  record  shows  that  the  activities  of  the  de¬ 
fendants  [North  American  Aircoach  Systems  and 
others]  have  been  such  that  shades  might  have  been 
cast  upon  the  reputation  of  plaintiff  [North  American 
Aviation,  Inc.]  if  it  had  not  been  so  well  established.” 

North  American’s  arguments  that  the  only  violation 
found  as  to  it  is  that  it  flew  too  frequently  and  that  the 
issue  consequently  is  whether  a  violation  of  that  character 
supports  a  finding  that  it  could  not  resist  unlawful  ac¬ 
tivities,  therefore,  not  only  fail  to  square  with  the  facts 
but  they  are  irrelevant.  In  the  WOKO  Case,  the  con¬ 
cealment  was  of  an  immaterial  fact.  Yet,  the  Supreme 
Court  could  not  say  that  the  Commission  was  required 
as  a  matter  of  law’  to  grant  a  license  on  a  deliberately 
false  application.  By  the  same  token  here,  even  had  North 
American’s  sole  violations  been  flying  too  frequently,  the 
fact  that  such  violations  exist  effectively  precludes  a  court 
from  saying  that  the  Board,  as  a  matter  of  law%  is  required 
to  find  that  the  violator  of  the  Act  and  Board  regulations 
is  “fit”. 

Accordingly,  intervener,  United  Air  Lines,  Inc.,  respect- 
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fully  submits  that  the  petition  for  review  of  North  Ameri¬ 
can  Airlines,  Inc.,  et  al.,  should  be  denied. 

Respectfully  submitted, 


James  Francis  Reilly, 
1625  K  Street,  N.  W., 
Washington  6,  D.  C., 


and 


John  T.  Lorch, 

Floyd  M.  Rett, 

231  South  La  Salle  Street, 
Chicago  4,  Illinois, 

Attorneys  for  Intervener 


United  Air  Lines,  Inc. 


May  1,  1956. 
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I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Brief  (in  printed  form)  of  Intervener,  United  Air 
Lines,  Inc.,  upon  the  following  persons  by  mailing  copies 
thereof  to  them,  properly  addressed  and  postage  prepaid: 

Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  L.  Friedman 
Department  of  Justice 
Washington,  D.  C. 

William  C.  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 

Attorney  for  North  American 
Airlines,  Inc.,  et  al. 

William  Caverly 
206  Tower  Building 
14th  &  K  Street,  N.W. 

Washington  5,  D.  C. 

Attorney  for  Trans  World  Airlines,  Inc. 

C.  Edward  Leasure 
1701  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  Northwest  Airlines,  Inc. 

William  Alonzo  Carter 
1016  Ring  Building 
Washington,  D.  C. 

Attorney  for  Capital  Airlines,  Inc. 
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Ernest  Jennes 
Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American  Airlines,  Inc. 

Walter  E.  Vashak 
Detroit  Aviation  Commission  and 
Detroit  Board  of  Commerce 
Detroit,  Michigan 

/s/  James  Francis  Reilly, 

Attorney  for  Intervener, 
United  Air  Lines,  Inc. 


May  1,  1956. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

As  it  affects  Intervenor  American  Airlines,  Inc., 
this  case  presents  the  following  questions: 

(1)  Did  the  Respondent  Civil  Aeronautics  Board 
make  adequate  findings  with  respect  to: 

(a)  Whether  the  public  convenience  and  neces¬ 
sity  required  certification  of  Petitioners  in  addi¬ 
tion  to  other  carriers  certificated  in  the  proceed¬ 
ing  below  and 

(b)  Whether  Petitioners  were  fit,  willing  and  able 
to  perform  the  air  transportation  for  which  they 
sought  certification? 

(2)  Were  the  findings  that  Petitioners  were  unfit 
supported  by  substantial  evidence  ? 
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IN  THE 

United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,942 


North  American  Airlines,  Inc.,  et  ah,  Petitioners, 

V. 

Civil  Aeronautics  Board,  Respondent, 

Northwest  Airlines,  Inc., 

Capital  Airlines,  Inc., 

Detroit  Aviation  Commission  of  the  City  of  Detroit, 
Trans  World  Airlines,  Inc., 

United  Air  Lines,  Inc., 

American  Airlines,  Inc., 

Inter  venors. 


OS  PETITION  FOE  REVIEW  OF  AN  ORDER  OF  TEE 
CIVIL  AERONAUTICS  BOARD 


BRIEF  FOR  INTERVENOR  AMERICAN  AIRLINES,  INC. 


COUNTERSTATEMENT  OF  THE  CASE 

The  petition  requests  review7  of  Order  No.  E-9537, 
September  1,  1955,  of  Respondent  Civil  Aeronautics 
Board.  (Jt.  App.  413-90).  This  order  disposed  of  a 
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major  route  proceeding  known  as  the  New  York- 
Chicago  Service  Case.  That  proceeding  involved 
applications  by  some  ten  parties  for  new  or  additional 
air  transportation  routes  in  the  area  bounded  by  New 
York  on  the  east,  Pittsburgh  on  the  South,  Chicago 
on  the  west  and  Rochester  on  the  north.  In  the  case 
of  some  of  the  applicants,  such  routes  within  this 
area  also  involved  possible  new  or  additional  services 
to  points  outside  the  area.  (Jt.  App.  109-12). 

Petitioners  here,  who  do  not  hold  a  certificate  of 
public  convenience  and  necessity,  applied  for  an  en¬ 
tirely  new  route  between  New  York  and  Chicago,  via 
the  intermediate  points  Philadelphia,  Pittsburgh, 
Cleveland  and  Detroit,  over  which  they  proposed  to 
provide  coach  service  only.  Their  proposal  contem¬ 
plated  duplication,  triplication  and  quadruplication  of 
the  routes  of  existing  carriers  in  this  area. 

This  Intervenor  operates  over  some  of  the  route 
segments  sought  by  Petitioners  and,  in  the  proceeding 
below,  was  an  unsuccessful  applicant  for  others  (Jt. 
App.  110,  134-35). 

A  hearing  was  held  before  an  Examiner  which  lasted 
29  hearing  days  and  produced  over  four  thousand 
pages  of  testimony  (Tr.  668-4751)  and  a  great  many 
exhibits.  At  the  conclusion  of  the  hearing  briefs  were 
submitted  to  the  Examiner,  who  thereafter  issued  an 
Initial  Decision  consisting  of  240  pages  of  text  and 
25  pages  of  statistical  appendices  (Jt.  App.  109-339). 
This  decision  set  forth  at  length  the  details  of  each 
application  that  had  been  submitted  by  the  parties, 
the  arguments  presented  on  behalf  of  each  applicant 
and  the  conclusions  which  the  Examiner  drew  from 
this  information.  Exceptions  to  the  Initial  Decision 
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and  briefs  to  Respondent  were  filed  by  the  parties. 
Two  days  of  oral  argument  was  presented  to  Respond¬ 
ent  (Tr.  11589-940).  On  the  basis  of  the  entire  record 
Respondent  concluded  that  it  was  in  substantial  agree¬ 
ment  with  the  findings,  conclusions  and  recommenda¬ 
tions  of  the  Examiner  which  it  adopted  as  its  own  ex¬ 
cept  as  modified  in  its  opinion  (Jt.  App.  423).  Re¬ 
spondent  accordingly  ordered  that  Petitioners’  appli¬ 
cation  be  denied  on  the  grounds  (1)  that  the  public 
convenience  and  necessity  did  not  require  the  services 
proposed  by  Petitioners  and  (2)  that  Petitioners  were 
not  fit  and  willing  to  comply  with  the  Act  (Jt.  App 
310-11,  446,  460-62). 

STATUTES  INVOLVED 

The  statutes  principally  involved  in  this  case  are 
Sections  2,  401(d)  and  1005(f)  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  52  Stat.  973  (1938),  as  amended, 
49  U.S.C.  §401  (1952)  et  seq.  These  provisions,  as 
well  as  certain  other  provisions  referred  to  herein,  are 
set  forth  in  the  Appendix  to  this  Brief. 

SUMMARY  OF  ARGUMENT 

L 

Petitioners  urge  that,  apart  from  the  question  of 
comparative  consideration,  Respondent  did  not  make 
adequate  findings  as  to  why  their  application  was  not 
granted  in  addition  to  those  granted  below.  But  Re¬ 
spondent  clearly  stated  the  reason  for  its  actions  and 
the  basic  facts  upon  which  it  relied:  its  findings  are 
adequate  to  support  its  actions  here. 

Petitioners  ignore  the  extensive  findings  which  sup¬ 
port  Respondent’s  denial  of  their  application  and  as¬ 
sert  that  Respondent’s  order  is  defective  because  Re- 
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spondent  did  not  make  findings  as  to  the  volume  of 
traffic  in  each  of  the  fifteen  markets  applied  for  by 
Petitioners  and  as  to  the  number  of  carriers  which 
each  such  market  could  support.  But  Respondent  is 
not  required  to  grant  a  certificate  even  upon  a  showing 
that  traffic*  in  a  certain  market  could  support  addi¬ 
tional  carriers.  Respondent  must  first  find  a  public 
need  for  the  proposed  service.  Respondent  found  that 
service  in  the  New  York-Chicago  area  was  generally 
adequate  and  that  there  was  already  keen  competition 
in  the  area.  Respondent  then  considered  whether  any 
of  the  services  proposed  would  produce  some  specially 
required  effect,  analyzed  the  need  for  “any  such  serv¬ 
ice  refinements”  on  a  detailed  segment  by  segment 
basis  and  granted  those  applications  which  it  con¬ 
cluded  were  necessary  to  meet  these  special  require¬ 
ments.  Respondent  also  considered  whether  Peti¬ 
tioners’  proposed  service  was  required  and  concluded 
that  there  was  no  real  public  need  for  the  proposal. 

Respondent  thus  carefully  weighed  the  evidence 
and  contentions  of  the  parties  and  its  conclusion  that 
there  was  no  public  need  for  Petitioners’  proposal  was 
based  on  adequate  findings.  United  Staten  v.  Pierce 
Auto  Freight  Lines,  327  U.S.  515,  530-32  (1946).  The 
findings  read  as  a  whole  sufficiently  expressed  the  rea¬ 
soning  and  conclusions  of  Respondent.  Alabama 
G.S.R.R.  v.  United  States,  340  U.S.  216,  227-28  (1951) ; 
Norfolk  Southern  Bus  Co.  v.  United  States,  96  F. 
Supp.  756  (F.D.  Va.  1950),  aff’d  per  curiam,  340  U.S. 
802  (1950). 

Moreover,  Petitioners  are  now  estopped  from  claim¬ 
ing  that  Respondent  erred  in  failing  to  make  a  seg¬ 
ment  by  segment  analysis  of  traffic  and  of  the  number 
of  additional  carriers  each  individual  market  could 


support  because  of  Petitioners  ’  position  at  the  hear¬ 
ing  below  that  any  such  traffic  analysis  was  virtually 
impossible. 

Furthermore,  Petitioners’  contention  would  sub¬ 
stitute  an  inflexible  mathematical  formula  for  the 
“complex  concept  of  public  convenience  and  neces¬ 
sity”  contained  in  the  Civil  Aeronautics  Act.  United 
Air  Lines ,  Inc.  v.  CAB ,  81  App.  D.C.  89,  92,  155  F. 
2d  169,  172  (1946).  The  cases  relied  on  by  Petitioners 
principally  involved  rate  making  decisions  which  are 
necessarily  mathematical  in  nature  whereas  the  find¬ 
ings  required  of  an  agency  must  vary  according  to  the 
nature  of  the  case  and  the  basis  for  the  action.  Alabama 
G.S.F.B.  v.  United  States ,  340  U.S.  216,  228  (1951). 

The  findings  made  here  are  wholly  consistent  with 
the  standard  established  for  Respondent  by  this  Court 
in  the  United  A  ir  Lines  case,  supra.  The  type  of  find¬ 
ings  required  under  the  Motor  Carrier  Act  have  been 
similarly  stated.  Coyle  Lines ,  Ine.  v.  United  States , 
115  F.  Supp.  272,  275-76  (F.D.  La.  1953) ;  Capital 
Transit  Co.  v.  United  States,  97  F.  Supp.  614,  621 
(D.D.C.  1951). 

II. 

Respondent  also  concluded  that,  in  any  event.  Peti¬ 
tioners’  application  should  be  denied  for  the  addi¬ 
tional  reason  that  Petitioners’  past  operations  had  re¬ 
vealed  such  a  pattern  of  unreliability  as  to  require  a 
finding  that  Petitioners  were  unfit  to  operate  a  certi¬ 
ficated  route.  Respondent’s  findings  with  respect  to 
Petitioners’  unfitness  were  based  on  their  long  history 
of  association  with  violations  of  the  Act,  revealing  a 
callous  attitude  toward  the  law.  These  findings  are 
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adequate  and  by  themselves  required  the  denial  of 
Petitioners’  application. 

Although  violations  of  the  law  are  not  necessarilv  a 
bar  to  certification,  here  the  callous,  flagrant  and  long 
standing  nature  of  the  violations  warranted  Respond¬ 
ent’s  action.  The  conduct  of  Petitioners’  principals 
over  a  period  of  years  demonstrated  a  pattern  of  dis¬ 
regard  for  the  law  from  which  repeated  enforcement 
proceedings  did  not  divert  them.  The  determination 
of  unfitness  is  within  Respondent’s  province.  Since  it 
is  clearly  not  arbitrary  or  capricious,  it  must  stand. 
FCC  v.  WOKO,  329  U.S.  223,  227,  229  (1946). 

Respondent’s  finding  that  there  was  no  public  need 
for  the  service  proposed  by  Petitioners  disposes  of 
Petitioners’  contention  that  Respondent  erred  in  fail¬ 
ing  to  weigh  Petitioners’  violations  against  the  al¬ 
leged  need  for  the  proposed  service.  In  any  event,  the 
law  is  clear  that  Respondent  was  not  required  to  make 
such  a  comparison.  FCC  v.  WOKO,  supra  at  228,  229. 

Respondent’s  conclusion  that  there  was  no  need  for 
Petitioners’  proposed  service  also  made  it  unnecessary 
to  compare  Petitioners’  violations  with  the  alleged 
violations  of  other  applicants.  Express  comparative 
findings  as  to  fitness  were  unnecessary  for  the  further 
reason  that  Respondent’s  finding  that  Petitioners 
lacked  the  bare  qualifications  for  a  certificate  barred 
Petitioners  here  as  it  did  the  applicant  in  FCC  v. 
WOKO,  supra,  and  in  ABC  Freight  Forwarding 
Corp.  v.  United  States,  125  F.  Supp.  926,  928-29  (S.T). 
N.Y.  1954),  aff’d  per  curiam,  348  U.S.  967  (1955). 
Moreover,  the  difference  between  the  character  of  Peti¬ 
tioners'  violations  and  the  character  of  those  alleged 
with  respect  to  other  applicants  in  the  proceeding  be- 
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low  is  so  obvious  as  to  have  required  no  specific  find¬ 
ings  on  the  point.  Cf.  United  States  v.  Pierce  Auto 
Freight  Lines,  327  U.S.  515,  530-31  (1946).  In  any 
event,  since  Petitioners’  application  was  rightly  de¬ 
nied  Petitioners  have  no  interest  in  the  grants  to  other 
carriers  in  the  proceeding  below  and  have  no  standing 
to  complain.  Simmons  v.  FCC,  83  App.  D.C.  262,  264, 
169  F.  2d  670,  672,  cert,  denied,  335  U.S.  846  (1948) ; 
Simmons  v.  FCC,  79  App.  D.C.  264,  265,  145  F.  2d 
578,  579  (1944). 


Respondent’s  decision  on  fitness  must  stand  even  if 
other  carriers  had  previously  been  awarded  certificates 
in  other  proceedings  despite  prior  violations.  How 
Petitioners’  lack  of  fitness  is  to  be  treated  here  is  a 
matter  for  Respondent  to  determine  in  accordance 
with  its  duty  to  protect  the  public  interest.  FCC  v. 
1 YOKO,  supra  at  228.  i 


The  finding  of  unfitness  is  based  on  the  overwhelm¬ 
ing  evidence  of  Petitioners’  long  pattern  of  deliberate 
violation  of,  and  callous  disregard  for,  the  law.  Since 
the  findings  are  supported  by  substantial  evidence  in 
the  record  as  a  whole  thev  must  stand.  Universal 


Camera  Corp.  v.  NLRB,  340  U.S.  373  (1951) ;  NLRB 
v.  Biscuit  and  Cracker  Workers,  222  F.  2d  573,  576 
(2d  Cir.  1955) ;  Bolcin  Corp.  v.  FTC,  94  App.  D.C. 
247,  254,  219  F.  2d  742,  749  (1954),  cert,  denied,  348 
U.S.  981  (1955)  ;  Capital  Transit  Co.  v.  United  States, 
97  F.  Supp.  614,  619  (D.D.C.  1951).  Nor  was  there 
any  selection  of  isolated  detrimental  conduct  or  preju¬ 
dicial  disregard  of  evidence  favorable  to  Petitioners. 
Respondent  specifically  referred  to  the  lines  of  evi¬ 
dence  submitted  by  Petitioners  in  their  own  defense 
and  was  unpersuaded  by  this  evidence  that  Petitioners 
could  be  relied  upon  to  obey  the  law. 
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ARGUMENT 

I.  Respondent  made  adequate  findings  that  the 

PUBLIC  CONVENIENCE  AND  NECESSITY  DO  NOT  REQUIRE 
CERTIFICATION  OF  PETITIONERS  IN  ADDITION  TO  THE 
GRANTS  MADE  BELOW. 

A.  TEE  REQUIREMENTS  OF  TEE  ACT. 

Petitioners  urge,  that  without  regard  to  the  question 
of  comparative  consideration,  Respondent  did  not 
make  adequate  findings  as  to  why  their  application  was 
not  granted  in  addition  to  those  granted  below.  Peti¬ 
tioners  approach  this  question  as  though  they  were 
automatically  entitled  to  a  route  grant  unless  a  case 
ai/ainst  such  a  grant  is  made.  Thus,  they  urge  that 
the  decision  against  them  was  fatally  defective  because 
Respondent  did  not  make  a  finding  as  to  the  precise 
volume  of  traffic  in  each  of  the  several  markets  in¬ 
volved  and  as  to  the  number  of  carriers  which  each 
such  market  can  support.  This,  in  turn,  suggests  that, 
assuming  Petitioners’  fitness  and  assuming  further 
that  the  public  convenience  and  necessity  could  be  de¬ 
termined  by  the  manipulation  of  a  slide  rule.  Petition¬ 
ers’  application  would  have  to  be  granted  if  the  par¬ 
ticular  markets  would  support  an  additional  carrier. 

But  the  Civil  Aeronautics  Act  cannot  possibly  be 
read  as  so  limiting  Respondent’s  function.  Section 
401(d)(1)1  of  the  Act  provides  for  the  grant  of  cer¬ 
tificates  only  where  Respondent  finds  that  the  trans¬ 
portation  covered  by  the  application  is  required  by 
the  public  convenience  and  necessity.  In  making  this 
determination  Respondent  considers  under  Section  22 
of  the  Act  the  encouragement  and  development  of  an 

1  52  Stat.  987  (1938),  as  amended,  49  U.S.C.  §  481(d)  (1)  (1952). 

2  52  Stat.  980  (1938),  49  U.S.C.  §  402  (1952). 
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air  transportation  system  properly  adapted  to  the 
present  and  future  needs  of  commerce,  of  the  postal 
service  and  of  the  national  defense  and  the  regulation 
of  air  transportation  so  as  to  foster  sound  economic 
conditions  in  air  transportation  and  takes  into  account 
competition  to  the  extent  necessary  to  assure  sound 
development  of  such  an  air  transportation  system.  Any 
certificate  granted  must  serve  the  public  interest  and 
it  is  for  Respondent  to  determine  whether  there  is  a 
public  need  for  the  service  that  is  proposed. 

In  reaching  these  determinations,  Respondent  must, 
of  course,  make  proper  findings  of  fact.  Intervenor 
agrees  with  Petitioners  that  the  Court  must  be  able  to 
tell  why  Respondent  acted  the  way  it  did;3  that  Re¬ 
spondent  must  state  the  reasons  for  its  action;4  that 
Respondent  must  make  clear  the  basic  facts  on  which 
it  came  to  its  decision:'  and  that  Respondent  must 
make  clear  that  it  was  exercising  the  discretion  given 
to  it  bv  Congress.6  However,  Respondent  here  met  all 
of  these  requirements.  Furthermore,  Respondent  is 
not  required  to  make  those  findings  which  Petitioners 
complain  are  fatally  lacking. 

3  Easton  Publishing  Co.  v.  FCC,  85  App.  D.C.  33,  36-38,  175  F.2d 
34 1.  347-40  (1040). 

4  Mississippi  River  Fuel  Corp.  v.  FPC,  82  App.  D.C.  208,  224, 
163  F.2d  433,  440  (1047). 

•'  Saginaw  Broadcasting  Co.  v.  FCC,  68  App.  D.C.  282,  287-89, 
06  F.2d  554,  550-61  (1938). 


«  Phelps  Dodge  Corp.  v.  NLRB.  313  U.S.  177,  107  (1941). 


B.  TEE  FINDINGS  TEAT  WERE  HADE  ARE  ADEQUATE. 

At  the  outset  of  the  Initial  Decision7  the  Examiner 
stated : 

“The  issues  involved  are  generally  not  unlike 

those  that  must  be  determined  in  anv  new  route 

•/ 

proceeding.  The  questions  relating  to  whether  the 
public  convenience  and  necessity  require  the  vari¬ 
ous  proposed  services — either  by  the  grant  of  new 
routes,  the  removal  or  modification  of  existing  re¬ 
strictions,  or  by  equipment  interchange — must  be 
considered  in  the  light  of  such  established  criteria 
as  whether  there  is  a  public  need  for  the  service, 
whether  the  existing  service  is  adequate,  whether 
the  diversion  of  revenues  from  other  carriers 
would  affect  the  economic  stability  of  such  car¬ 
riers,  and  whether  the  new  services  to  be  performed 
can  be  operated  economically.”  (Jt.  App.  11 4). 8 

With  these  criteria  in  mind  the  following  findings 
were  made:  that  the  existing  service  in  the  New  York- 
Chicago  area  was  adequate  (Jt.  App.  262-63),  that  the 
public  had  the  benefit  of  technological  advance  and  that 
the  existing  carriers  operated  in  the  area  with  the  most 
modern  equipment  (Jt.  App.  113,  258),  that  existing 
carriers  operated  a  large  number  and  a  vide  variety 

7  Respondent  adopted  as  its  own  all  findings,  conclusions  and 
recommendations  of  the  Initial  Decision,  except  those  modified  by 
its  own  opinion  (Jt.  App.  423). 

s  These  basic  issues  of  public  convenience  and  necessity  have  been 
so  stated  by  Respondent  many  times.  See,  e.g.,  TWA  Route  Con¬ 
solidation  Case,  11  C.A.B.  546,  568  (1950) ;  Colonial  Airlines,  Inc., 
Washinjrton-Ottawa-Montreal  Service,  6  C.A.B.  481,  506  (1945) ; 
Eastern  Air  Lines,  Inc.,  Certificates  of  Public  Convenience  and 
Necessity,  1  C.A.A.  792,  795  (1940).  Selection  of  carrier  amon" 
competing  applicants  may  well,  and  often  does,  raise  further  and 
different  issues.  See  infra  pp.  13-14. 


11 


of  schedules  (Jt.  App.  259),  that  the  volume  of  service 
had  kept  up  with  traffic  requirements  (Jt.  App.  258- 
GO),  that  there  was  a  high  ratio  of  seats  scheduled  to 
passengers  carried,  in  both  coach  and  standard  service 
(Jt.  App.  260-62),  that  the  existing  carriers  had 
steadily  expanded  the  quantity  of  low  fare  coach  serv¬ 
ices  (Jt.  App.  262-63,  309-10),  that  no  city  had  voiced 
serious  objection  to  the  adequacy  of  existing  service 
(Jt.  App.  263),  and  that  even  two  of  the  applicant 
carriers  agreed  that  existing  service  was  adequate  (Jt. 
App.  307-08). 

Having  found  existing  service  to  be  generally  ade¬ 
quate  (Jt.  App.  264),  Respondent  then  considered 
whether  there  was  nonetheless  any  need  for  competi¬ 
tion  (Jt.  App.  264-65).  It  found  that  especially  keen 
competition  existed  in  the  area  (Jt.  App.  113),  that 
multiple  competition  already  existed  over  nearly  all 
of  the  heavier  travelled  routes  with  as  many  as  three 
or  four  carriers  competing  for  traffic  over  individual 
segments  (Jt.  App.  113,  264).  Indeed,  in  some  instances 
where  full  competition  was  lacking  this  was  due  to 
restrictions  in  the  operating  authority  of  competing 
carriers  (Jt.  App.  264). 

After  determining  that,  in  general,  the  existing  serv¬ 
ices  were  adequate  and  that  keen  multiple  competition 
already  existed,  the  only  question  left  as  to  the  indi¬ 
vidual  applications  was  whether  the  service  proposed 
would  produce  some  specially  required  effect.  It  was 
with  this  in  mind  that  Respondent  concluded  that  the 
public  interest  would  benefit  from  “certain  refine¬ 
ments”  in  the  existing  service  pattern  (Jt.  App.  264). 
In  doing  this,  however.  Respondent  was  mindful  of  its 

dutv  under  the  Act  not  to  create  a  “disastrously  un- 
•  * 

economic  hodgepodge  of  routes.”  (Jt.  App.  263)., 
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The  Initial  Decision  then  proceeded  to  analyze  the 
need  for  these  service  refinements  on  a  segment  by  seg¬ 
ment  basis  (Jt.  App.  265-307).  Various  specific  service 
refinements  were  found  to  be  required.9  Respondent 
adopted  the  refinements  proposed  by  the  Examiner 
and  found  a  few  additional  service  improvements  to  be 

necessarv.10 

% 

0  For  example,  it  was  found  that  removal  of  the  restriction  on 
Capital’s  authority  to  provide  turn-around  service  between  New 
York  and  Pittsburgh  would  permit  Capital  to  provide  a  better 
public  service  through  the  operation  of  schedules  at  more  con¬ 
venient  hours  and  of  extra  sections  at  peak  traffic  periods.  More¬ 
over,  the  restriction  was  no  longer  required  to  protect  TWA  from 
diversion.  (Jt.  App.  270-72).  Similarly,  it  was  found  that  Eastern’s 
closed  door  restriction  at  Pittsburgh  was  difficult  for  the  public  to 
understand  and  was  an  undesirable  limitation  to  be  avoided  when¬ 
ever  possible  (Jt.  App.  272-76).  The  certification  of  Capital  as 
an  additional  nonstop  carrier  between  Detroit  and  New  York  was 
based  both  on  the  flexibility  it  would  permit  in  Capital’s  operations 
between  New  York  and  Detroit  and  the  improved  service  that  would 
result  for  other  Michigan  cities  such  as  Flint,  Lansing,  Saginaw. 
Grand  Rapids  and  Muskegon  served  only  by  Capital  to  New  York 
(.It.  App.  290,  292-94).  The  elimination  of  Capital’s  New  York- 
Chicago  restriction  was  found  to  be  justified  by  the  inconvenience 
the  restriction  imposed  on  Capital’s  existing  traffic  and  its  rigid 
effect  on  Capital’s  operations  in  the  area  (Jt.  App.  296-97).  North¬ 
west  was  also  certificated  between  New  York  and  Chicago  on  a  find¬ 
ing  that  this  would  provide  traffic  which  would  help  support  flights 
to  serve  Northwest’s  area  of  low  population  density  west  of  Chicago 
and  that  it  would  enable  Northwest  to  provide  through  service 
for  passengers  whom  it  had  been  carrying  from  points  west  of 
Chicago  to  Chicago  for  connection  with  other  carriers  (Jt.  App. 
297-300). 

10  For  example.  Respondent  granted  Trans  "World’s  application 
to  add  Detroit  as  an  intermediate  point  between  Chicago  and  New 
York  which  the  Examiner  recommended  should  be  deferred  for  de¬ 
cision  with  the  TWA  Route  Transfer  Case.  Respondent  took  this 
action  because  it  found  a  need  for  improved  service  between  Detroit 


13 


In  the  main  Respondent  relied  on  the  Examiner’s 
findings  as  to  the  additional  services  required  by  the 
public  convenience  and  necessity  and  as  to  why  those 
services  were  required.  The  Board’s  opinion,  particu¬ 
larly  as  to  Capital  and  Northwest,  deals  primarily 
with  the  question  of  selection  of  carrier.  Thus,  in  the 
case  of  Capital,  Respondent  stated: 

“To  the  extent  that  other  competing  applicants 
are  being  denied  similar  authorizations,  we  be¬ 
lieve  that  the  choice  of  Capital  will  in  the  long 
run  contribute  most  to  the  development  of  a  sound 
route  structure  for  the  nation.”  (Jt.  App.  424). 

Respondent  then  proceeded  to  find  that  additional 
authorizations  for  Capital  would  strengthen  its  route 
structure  as  well  as  help  to  perfect  the  national  route 
structure  (Jt.  App.  424),  would  advance  the  public 
interest  in  having  subsidy-free  carriers  (Jt.  App.  424), 
would  permit  Capital  to  render  more  effective  service 
and  to  strengthen  its  competitive  position  (Jt.  App. 
424),  would  best  advance  the  public  need  for  a  regional 
carrier  to  provide  regional  services  (Jt.  App.  424-25) 
and  would  stimulate  the  further  development  of  coach 
service  in  the  area  (Jt.  App.  425).  Similarly,  with  re¬ 
spect  to  Northwest,  Respondent  found  that  additional 
authorizations  would  strengthen  the  smallest  of  the 
transcontinental  carriers  (Jt.  App.  427),  would  in¬ 
crease  the  transcontinental  schedules  attractive  to  the 
public  (Jt.  App.  427),  would  convenience  a  substan- 

and  western  points  served  by  Trans  World.  (Jt.  App.  430-36).  Re¬ 
spondent  disagreed  with  the  Examiner  that  competitive  service 
between  Philadelphia  and  Cleveland  and  Detroit  was  not  needed 
and  selected  Capital  to  provide  it  because  that  carrier  was  a  re¬ 
gional  carrier  and  had  been  effective  as  a  competitive  spur  in  mar¬ 
kets  of  this  size  (Jt.  App.  436-38). 
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tial  segment  of  the  travelling  public  that  previously 
changed  carriers  at  Chicago  (Jt.  App.  427),  and  would 
improve  Northwest’s  financial  and  competitive  posi¬ 
tion  (Jt.  App.  429). 

These  findings  as  to  the  strengthening  of  relatively 
weak  carriers,  of  course,  do  not  go  to  the  question  of 
whether  the  services  authorized  to  Capital  and  North¬ 
west  were  required  by  the  public  convenience  and  neces¬ 
sity.  As  indicated  above,  they  bear  solely  on  the  ques¬ 
tion  of  selection  of  the  applicant  to  provide  the  serv¬ 
ices  otherwise  required  by  the  public  convenience  and 
necessity.  But,  in  the  light  of  Respondent’s  conclu¬ 
sion  that  the  selection  of  Capital  would  give  it  “addi¬ 
tional  opportunity  for  growth  in  order  to  insure  that 
it  will  remain  on  a  subsidy-free  basis”  (Jt.  App.  424) 
and  the  selection  of  Northwest,  the  “smallest  and 
weakest  of  the  transcontinental  carriers”,  would 
remedy  “a  major  weakness  in  Northwest’s  route  struc¬ 
ture”  (Jt.  App.  427),  it  is  apparent  that  additional 
grants  to  other  carriers  in  the  markets  alreadv  served 
by  ( 'apital  and  Northwest,  or  to  be  served  by  them, 
would  be  made  only  in  response  to  very  real  public 
service  needs.  In  the  case  of  Petitioners,  Respondent 
found  that  no  such  needs  would  be  served. 

Petitioners’  case  below  was  grounded  almost  entirely 
on  the  alleged  need  for  a  new  carrier  to  be  certificated 
in  the  area  to  provide  coach  service.11  Respondent 

11  It  should  be  noted  here  that  there  is  grave  doubt  that  the 
Board  may  grant  a  certificate  limited  to  coach-only  service,  as  pro¬ 
posed  by  Petitioners.  See  Transcontinental  Coach-Type  Service 
Case,  14  C.A.B.  720,  724-25  (1951).  Section  401(f)  of  the  Act, 
52  Stat.  988  (1938),  as  amended,  49  U.S.C.  §  481(f)  (1952),  pro¬ 
hibits  Respondent  from  limiting  a  certificated  air  carrier’s  right 
to  change  schedules,  equipment,  accommodations  or  facilities  by 
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found  no  need  for  its  proposal.  There  had  already 
been  a  great  and  continuing  expansion  of  coach  Serv¬ 
ices  in  the  area  (Jt.  App.  309-10).  Whatever  expan¬ 
sion  of  the  coach  market  would  occur  in  the  foresee¬ 
able  future  could  be  accommodated  by  existing  car¬ 
riers  (Jt.  App.  309-10).  In  any  event,  the  additional 
services  which  were  being  certificated  for  other  pur¬ 
poses  would  also  provide  for  further  development  of 
coach  within  the  area  (Jt.  App.  446).  Moreover,  Re¬ 
spondent  concluded  that  Petitioners’  estimates  of 
future  coach  traffic  volume  were  overly  optimistic  and 
would  not  justify  certification  of  a  coach-onlv  operator 
in  the  market  (Jt.  App.  310). 

“Each  of  these  [existing]  carriers  is  engaged  in 
expanding  its  coach  service  and  these  programs 
are  not  and  cannot  be  detached  from  their  obli¬ 
gations  to  the  less  lucrative  cities  which  thev  must 
serve.  Despite  North  American’s  insistence  that  it 
would  be  concentrating  on  local  coach  traffic,  the 
fact  remains  that  it  proposes  to  serve  only  New 
York,  Philadelphia,  Pittsburgh,  Cleveland,  De¬ 
troit  and  Chicago.  A  more  attractive  collection  of 
large  cities  located  at  distances  wrell  adapted  to  air 
transportation  would  be  hard  to  find.  Even  the  ex¬ 
tremely  optimistic  volume  of  traffic  which  North 
American  anticipates  would  not  justify  superim¬ 
posing  a  new  carrier  in  this  area  on  such  a  selec¬ 
tive  basis.”  (Jt.  App.  310). 

certificate  restriction.  Both  seatin'?  density  and  passenger  service 
restrictions  -would  fall  within  this  prohibition.  Moreover,  cbach 
service  is  essentially  a  matter  of  fare  level,  not  of  routes.  It  is 
difficult  to  see  how  Respondent  could  nullify  the  comprehensive 
rate  powers  granted  to  it  under  Sections  404  and  1002(d),  (e)  of 
the  Act.  52  Stat.  993,  1018  (1938),  49  U.S.C.  §§484,  642  (d),i(e) 
(1952),  by  prescribing  a  fare  ceiling  in  a  certification  proceeding. 
Finally,  as  the  Court  will  recognize,  it  would  be  almost  impossible 
to  draft  or  administer  a  certificate  restriction  which  would  main¬ 
tain  an  effective  distinction  between  coach  and  regular  fare  service. 
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It  is  thus  apparent  that  Respondent  carefully 
weighed  the  evidence  and  contentions  of  the  parties  and 
its  conclusion  that  there  was  no  public  need  shown  for 
Petitioners’  proposal  is  based  on  adequate  findings. 
United  States  v.  Pierce  Auto  Freight  Lines,  327  U.S. 
515,  530-32  (1946).  The  Initial  Decision  and  Opinion 
read  as  a  whole  sufficiently  express  the  reasoning  and 
conclusions  of  Respondent,  Alabama  G.S.R.P .  v. 
United  States ,  340  U.S.  216,  227-28  (1951),  and  the 
Court  easily  can  understand  the  bases  for  Respond¬ 
ent’s  conclusions.  Norfolk  Southern  Bus  Co.  v.  United 
States,  96  F.  Supp.  756  (E.D.  Ya.  1950),  aff’d  per 
curiam,  340  U.S.  802  (1950).  Having  observed  all 
procedural  requirements  and  having  rendered  a  rea¬ 
soned  judgment,  Respondent  has  properly  acted  within 
the  area  left  to  its  judgment  by  the  Act. 

C.  RESPONDENT  WAS  NOT  REQUIRED  TO  MAKE  THE  FINDINGS 
WHICH  PETITIONERS  CLAIM  ARE  FATALLY  LACKING . 

Petitioners  ignore  the  extensive  findings  which  re¬ 
quired  the  denial  of  their  application  and  assert  that 
Respondent’s  order  is  defective  because  some  different 
and  additional  findings  should  have  been  made.  Peti¬ 
tioners  do  not  try  to  suggest  that  their  “freedom  of 
entry”  argument  is  relevant  to  the  question  of  the 
need  for  grants  in  addition  to  those  made  below.  Thev 
do  urge  that,  before  Respondent  could  determine  that 
the  public  convenience  and  necessity  did  not  require 
their  certification,  it  had  to  make  findings  as  to  the 
volume  of  traffic  in  each  of  the  fifteen  markets  applied 
for  by  Petitioners  and  as  to  the  number  of  air  car¬ 
riers  which  each  such  market  could  support.1" 


12  The  proposition  is  so  stated  in  Petitioners’  Brief,  p.  33.  On 
pagres  30  and  34  of  their  Brief  the  objection  is  to  the  failure  of 
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The  first  answer  to  Petitioners’  contention  is  that, 
under  Sections  2  and  401  of  the  Civil  Aeronautics  Act, 
Respondent  is  not  required  to  grant  a  certificate  even 
upon  a  showing  that  traffic  in  a  particular  market  is 
sufficient  to  support  an  additional  carrier.  Here,  Re¬ 
spondent  found  that  the  service  in  the  New  York- 
Chicago  area  was  generally  adequate,  that  there  was 
already  keen  competition  and  there  was  no  need  for  the 
additional  competition  proposed  by  Petitioners.  In 
view  of  these  findings,  the  findings  which  Petitioners 
claim  are  fatally  lacking  were  wholly  unnecessary  and 
the  absence  of  such  findings  cannot  constitute  error. 

Moreover,  Petitioners’  present  position  that  these 
findings  are  fatallv  lacking  is  whollv  inconsistent  with 
the  position  these  very  Petitioners  took  in  the  proceed¬ 
ing  below.  In  the  hearing  before  the  Examiner  thev 
not  only  refrained  from  putting  into  evidence  any  esti¬ 
mate  of  traffic  movement  on  a  segment  by  segment 
basis  but  went  even  further  and  asserted  that  any 
such  analysis  was  virtually  impossible.13  Petitioners 
instead  introduced  a  set  of  traffic  estimates  for  the 
entire  New  York-Chicago  area  (Jt.  App.  72-77).  Peti- 

Respondent  to  find,  as  to  each  of  the  fifteen  markets,  whether  the 
traffic  would  “warrant”  certification  in  addition  to  that  authorized 
and  to  find  the  number  of  authorizations  which  would  “best  pro¬ 
mote  the  statutory  purposes.”  Both  of  the  latter  objections  are 
completely  met  bv  Respondent's  findings  as  outlined  supra,  pp. 
10-16.  ‘  *  ; 

13  Petitioners’  “Economic  Exhibit”  stated: 

“An  effort  was  made  to  analyze  the  origin  and  destination 
data  in  order  to  build  up  estimates  of  the  total  traffic  for  these 
intermediate  segments.  After  spending  considerable  time  in 
analyzing  such  data,  it  was  decided  that  not  only  would  the 
amount  of  detail  prohibit  the  development  of  reliable  esti¬ 
mates,  but  too  many  arbitrary  assumptions  would  be  needed.” 
(Jt.  App.  73). 
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tioners  arc  now  estopped  from  claiming  that  Respond¬ 
ent  erred  in  failing  to  make  such  a  segment  by  seg¬ 
ment  analysis  of  traffic.  Similarly,  during  the  hearing 
below  Petitioners’  principal  economic  witness,  al¬ 
though  repeatedly  invited  to  do  so,  “would  not  hazard 
to  give  a  specific  figure”  as  to  the  number  of  addi¬ 
tional  carriers  “needed”  in  the  New  York-Chicago 
area  (Jt.  App.  30-35).  Certainly  Petitioners  may  not 
now  complain  because  Respondent  did  not  make  find¬ 
ings  as  to  the  number  that  could  be  supported  over  any 
particular  segment  of  that  area. 

Finally,  Petitioners’  present  contention  would  sub¬ 
stitute  an  inflexible  mathematical  formula  for  the 
“complex  concept  of  public  convenience  and  neces¬ 
sity”14  contained  in  the  Civil  Aeronautics  Act. 

Petitioners  have  ignored  the  special  problems  pre¬ 
sented  by  this  complex  concept  and  seek  to  rely  on 
principles  invoked  in  other  very  special,  but  very  dif¬ 
ferent,  proceedings.  Petitioners  rely  principally  on  a 
number  of  decisions  involving  rate  making.  But  such 
proceedings  are  necessarily  mathematical  in  nature 
and,  as  this  Court  pointed  out  in  United  Air  Lines, 
Inc.  v.  CAB,  81  App.  D.C.  89,  94-95,  155  F.  2d  169, 
174-75  0946),  present  problems  wholly  different  from 
air  route  cases.1'  None  of  the  other  cases  cited  by 

14  United  Air  Lines,  Tnc.  v.  CAB,  81  App.  D.C.  80,  02,  155  F.2d 
160,  172  (1946). 

ir'  The  certification  of  new  carriers  is  a  task  for  administrative 
judgment  for  which  there  is  no  simple  formula  by  which  the  ele¬ 
ments  of  that  judgment  may  be  combined.  On  the  other  hand,  in 
rate  eases  specific  dollar  amounts  must  be  established  and  this  pro¬ 
cedure  is  capable  of  reduction  to  mathematics.  Both  Mississippi 
River  Fuel  Corp.  v.  FPC,  82  App.  D.C.  208,  163  F.2d  433  (1047), 
and  Colorado-Wvoming  Gas  Co.  v.  FPC,  324  U.S.  626  (1945), 
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Petitioners  even  remotely  deals  with  the  type  of  find¬ 
ings  Petitioners  claim  should  have  been  made  bv  Re- 
spondent  here.  As  the  Supreme  Court  has  recognized, 
the  findings  required  vary  according  to  the  nature  of 
the  case  and  the  basis  for  the  action.  Alabama  G.S.R.R. 
v.  United  States ,  340  U.S.  216,  228  (1951). 

This  Court  has  been  alert  to  this  distinction  when 
applying  the  standards  of  Section  2  and  has  indicated 
the  criteria  by  which  the  adequacy  of  Respondent’s 
findings  are  to  be  measured.  United  Air  Lines,  Inc.  v. 
CAB ,  supra. 

“The  other  feature  of  the  case  which  impels  us  to 
hold  that  the  findings  are  sufficient,  is  the  general 
nature  of  the  problem.  The  conclusion  to  be 
reached  is  not  a  figure,  and  the  factors  from;  which 
the  conclusion  must  be  fashioned  under  the  stat¬ 
ute  are  not  dollar  amounts.  In  large  part  they  are 
imponderables.  . . .  There  is  no  formula  for  com¬ 
bining  these  elements  into  a  conclusion.  Essen- 
tiallv,  the  selection  of  operators  for  new  air  routes 
is  a  task  for  administrative  judgment.  The  find¬ 
ings  which  were  made  were  basic  findings  upon 
the  matters  which  led  to  the  ultimate  findings  in 
the  terms  of  the  statute.  We  think  that  the  gen¬ 
eralities  in  which  the  alternatives  were  depicted 
(being  fully  supported  by  the  evidence)  suffice  in 


involved  allocations  of  costs  in  rate  proceedings.  Florida  v.  United 
States,  282  IT.S.  104  (1031),  was  a  rate  ease  complicated  by  an 
invasion  by  the  ICC  of  an  area  in  which  it  had  no  general  authority 
to  make  rates  without  special  findings.  Atchison,  T.  &  S.  F.  Rv.  v. 
1'nited  States,  205  U.S.  103  (1035),  concerned  the  legality  of 
yardage  charges  and  the  determination  of  the  specific  point  at 
which  transportation  ended.  A  specific  finding  as  to  the  latter 
point  was  essential  to  determine  the  jurisdiction  of  the  ICC  under 
the  statute  there  involved. 


view  of  the  nature  of  the  final  action  involved.” 
{Id.  at  95,  155  F.  2d  at  175). 16 

When  measured  by  these  criteria.  Respondent’s 
findings  in  the  instant  case  clearly  are  adequate.  Re¬ 
spondent  weighed  the  many  “imponderables”  and,  by 
exercising  expert  judgment,  determined  that  the  pub¬ 
lic  convenience  and  necessity  did  not  require  Peti¬ 
tioners’  certification  in  addition  to  the  grants  already 
made. 

II.  Respondent  made  adequate  findings  concerning 
petitioners’  fitness  which  are  not  arbitrary 

AND  WHICH  ARE  BASED  ON  SUBSTANTIAL  EVIDENCE. 

Wholly  apart  from  the  findings  supporting  the  con¬ 
clusion  that  there  was  no  public  need  for  the  grant  of 
Petitioners’  application,  Respondent  concluded  that, 
in  any  event,  “we  would  deny  that  application  for  the 
additional  reason  that  we  are  unable  to  find  the  appli¬ 
cants  ‘willing’  to  comply  with  the  Act  and  the  Board’s 
regulations.”  (Jt.  App.  446,  emphasis  supplied). 

The  Board  then  went  on  to  find  that  Petitioners’ 
principals  had  a  long  history  of  “association  with 
flagrant  violations  of  the  Act”  and  could  not  be  found 
“sufficiently  reliable  to  entrust”  with  the  operation  of 
the  certificated  routes  they  proposed.  These  individuals 
were  the  “moving  figures”  in  the  operations  of  three 
earlier  non-scheduled  carriers  and  had  shown  “such 
a  callous  disregard  for  the  Act  and  regulations  as  to 
lead  to  the  conclusion  that  they  would  be  prone  to  dis- 

10  The  type  of  findings  required  under  the  Motor  Carrier  Act 
have  been  similarly  stated.  Coyle  Lines,  Inc.  v.  United  States,  115 
F.  Supp.  272,  275-76  (E.D.  La.  1953) ;  Capital  Transit  Co.  v. 
United  States,  97  F.  Supp.  614,  621  (D.D.C.  1951). 
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regard”  the  law  in  the  future  if  they  deemed  it  ad¬ 
vantageous  to  their  own  economic  gain.  Their  activities 
in  connection  with  these  three  earlier  carriers  were  but 
a  prelude  to  the  “unlawful  control”  which  they  ob¬ 
tained  of  Petitioners  here  in  violation  of  the  Civil 
Aeronautics  Act  and  these  Petitioners  thereafter  con¬ 
tinued  in  knowing  and  willful  violation  of  the  Civil 
Aeronautics  Act.  (Jt.  App.  446-47)  . 

Respondent’s  finding  that  Petitioners  were  not  fit. 
willing  and  able  was  not  because  of  any  punitive  ob¬ 
jective  but  was  a  consequence  of  Respondent’s  ap¬ 
praisal  of  Petitioners’  fitness — a  finding  required  un¬ 
der  the  Act  as  a  condition  of  certification — and  the 
prospects  for  reliability  in  future  compliance  with  the 
law  if  Petitioners  were  certificated.  Petitioners’  con¬ 
duct  had  been  of  such  a  nature  that  there  was  no  mere 
“question  mark  hovering  over  fitness;  the  facts  clearly 
show  such  a  pattern  of  unreliability  as  to  preclude  even 
the  granting  of  a  temporary  certificate.”  (Jt,  App. 
447-48).  *  ! 

These  findings  are  clear,  complete  and  unequivocal 
and,  bv  themselves,  fully  require  the  denial  of  Peti¬ 
tioners’  application. 

A.  THE  NATURE  OF  PETITIONERS'  VIOLATIONS  NOT  ONLY  SUP¬ 
PORTED  BUT  REQUIRED  DENIAL  OF  PETITIONERS' 

APPLICATION. 

Petitioners  urge  that  violations  of  the  law  are  not  a 
bar  to  certification.  Of  course,  they  are  not  necessarily 
a  bar.  But  the  fitness  requirement  would  be  wholly 
meaningless  if  violations  of  law,  regardless  how  ex¬ 
treme,  could  not  be  found  by  the  administrative  agency 
in  a  particular  case  completely  to  bar  certification. 
Here,  it  is  the  nature  of  Petitioners’  violations — 
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callous,  flagrant  and  long  standing  violations  going  to 
the  heart  of  the  Civil  Aeronautics  Act — that  warranted 
Respondent’s  conclusion. 

This  is  no  case  of  an  inexperienced  person  inno¬ 
cently  engaging  in  a  minor  trespass.  Petitioners’ 
“central  figures”  are  Messrs.  Weiss,  Fischgrund, 
Lewin  and  Hart  (Jt.  App.  446-47).  Their  violations 
in  connection  with  the  air  carrier  Petitioners  in  this 
case  are  but  a  stage  in  a  calculated  course  from  which 
repeated  enforcement  proceedings  did  not  divert  them. 

1.  Standard  Air  Lines. 

Weiss  and  Fischgrund  at  one  time  operated  Stand¬ 
ard  Air  Lines,  one  of  the  three  carriers  referred  to  by 
Respondent  below.  This  was  a  noil-scheduled  carrier 
whose  operations  were  terminated  by  Respondent  in 
1949  for  “bold  and  flagrant  disregard  of  the  Civil 
Aeronautics  Act.”  Standard  Air  Lives,  Inc.,  Noncer- 
ti floated  Operations,  10  C.A.B.  486,  503  (1949).  Stand¬ 
ard  failed  “to  offer  even  the  color  of  compliance  with 
Section  401  of  the  Act  or  to  respect  the  conditions  of 
its  exemption.”  Id.  at  500.  Standard  also  failed  to 
file  tariffs,  charged  fares  which  differed  from  those 
stated  in  its  tariff,  engaged  in  unfair  and  deceptive 
practices  by  falsely  advertising  that  special  discounts 
were  available  to  service  men  and  failed  to  file  pooling 
agreements  as  required  by  the  Act.  Id.  at  500,  502. 
The  attitude  of  Petitioners’  predecessor  toward  the 

law'  is  onlv  too  elearlv  disclosed  in  the  Standard  case: 
*  •/ 

“During  March  1948,  wThile  visiting  respondent’s 
headquarters  in  Long  Beach,  a  representative  of 
the  Board  advised  respondent  that  some  of  its  op¬ 
erations  and  traffic-solicitation  practices  w'ere  in 
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excess  of  those  permitted  under  section  292.1  of 
the  Economic  Regulations.  Upon  being  con¬ 
fronted  with  the  above  information,  respondent 
made  no  attempt  to  adjust  its  operations  to  con¬ 
form  with  the  Board’s  regulations.  Instead  it  an¬ 
nounced  to  the  Board’s  representative,  through  its 
vice  president,  that  no  adjustments  in  operations 
were  contemplated  and  if  any  adjustments  ivere 
made  they  teould  have  to  he  in  the  Board's  regula¬ 
tions.”  (Id.  at  497,  emphasis  supplied). 

i 

*  *  -x- 

“Respondent’s  course  of  action  in  the  past,  how¬ 
ever,  convinces  us  that  no  action  short  of  an  order 
of  revocation  will  succeed  in  eliminating  the  illegal 
services  which  respondent  has  stubbornly  per¬ 
sisted  in  conducting.  Its  deliberate  purpose  to  vio¬ 
late  section  401(a)  of  the  Act  and  section  292.1  of 
the  Economic  Regulations,  as  revealed  by  the  rec¬ 
ord,  admits  of  no  other  conclusion.  Although  one 
might  have  expected  that,  upon  the  issuance  of 
the  show-cause  order  in  this  proceeding,  the  re¬ 
spondent’s  operations  would  have  been  cut  down 
to  give  at  least  the  semblance  of  conformity  to 
regulatory  requirements,  those  operations  have 
actually  increased.  Indeed  the  respondent  un¬ 
equivocally  stated  that  it  could  not  conduct  op¬ 
erations  profitably  if  limited  to  the  requirements 
of  irregular-air-carrier  services.  In  a  related  pro¬ 
ceeding,  it  requested  an  order  from  this  Board  to 
exempt  it  temporarily  from  the  provisions  of  sec¬ 
tion  401(a)  so  that  it  might  provide  regular  serv¬ 
ices.  It  thereupon  requested  that  the  present  pro¬ 
ceeding  be  postponed,  stating  that  unless  the  Board 
granted  the  requested  exemption  ‘authorizing 
regular  scheduled  transportation  of  persons  only, 
Standard  will  disband  its  organization,  dispose  of 
its  planes  and  equipment  and  voluntarily  discon¬ 
tinue  all  air-carrier  operation.’  The  Board  denied 
the  request  but  the  respondent  failed  to  fulfill  its 
intention  to  cease  operation.”  (Td.  at  503). 
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2.  V ikin' g  Airliners. 

Petitioners’  other  two  central  figures,  Lewin  and 
Hart,  formerly  operated  Viking  Airliners — the  second 
carrier  referred  to  by  Respondent  below — whose  letter 
of  registration  was  revoked  in  June  of  1950  for  “per¬ 
sistent  disregard  of  the  requirements  of  the  Act  and 
the  Board’s  regulations  thereunder.”  Viking  Air¬ 
liners,  et  al.,  N on-Certificated  Operations,  11  C.A.B. 
401,  415  (1950).  Here,  too,  the  carrier  disregarded 
pronouncements  of  Respondent  and  advice  from  Re¬ 
spondent’s  staff  and  continued  in  flagrant  and  willful 
violation  of  Section  401  of  the  Act.  Ibid.  And  here, 
too,  the  carrier  failed  to  publish  various  fares  and 
charges,  charged  fares  which  differed  from  those  pub¬ 
lished  in  its  tariffs,  engaged  in  unfair  and  deceptive 
practices  by  falsely  advertising  to  military  personnel 
that  special  discounts  were  available  to  them  and  failed 
to  file  pooling  agreements  with  Respondent.  Id.  at  410- 
14. 

3.  Oxnard  Sky  Freight,  d/b/a  North  American  Airlines, 
and  Twentieth  Century. 

Despite  the  Viking  decision,  a  third  and  direct  pre¬ 
decessor  of  Petitioners,  Oxnard  Sky  Freight,  d/b/a 
North  American  Airlines,  of  which  Hart  was  vice 
president  and  general  manager,  continued  to  violate 
the  Act  with  the  result  that  its  letter  of  registration 
was  first  suspended  and  then,  with  the  consent  of  the 
carrier,  revoked.  Order  Nos.  E-5147,  February  27, 
1951,  and  E-5171,  March  5,  1951.  When  it  suspended 
the  operations  of  this  carrier.  Respondent  found: 

“This  then  is  a  case  where  a  carrier  has  openly 
flouted  the  Civil  Aeronautics  Act  and  the  regula¬ 
tions  thereunder.  There  can  be  no  question  that 
Oxnard  knew  what  it  was  doing  and  that  its  acts 
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were  characterized  by  an  intentional  disregard  of 
the  Act  and  regulations  or  a  plain  indifference  to 
its  requirements. . . . 

“It  is  clear  from  the  uncontested  facts  that  our 
failure  to  suspend  Oxnard’s  Letter  of  Registration 
immediately  can  only  result  in  continued  viola¬ 
tions  of  the  Civil  Aeronautics  Act  with  serious 
consequences  to  our  enforcement  efforts.”  (Order 
No.  E-5147  at  14). 

One  argument  made  by  Oxnard  against  suspension 
was  most  revealing  and  prophetic. 

“The  argument  that  we  are  prevented  from  sus¬ 
pending  Oxnard’s  operating  authority  because  the 
carrier  has  on  tile  an  application  for  an  individual 
exemption  under  Part  291  is  without  merit.  Boiled 
down,  Oxnard  is  saying  that  by  filing  such  an 
application  it  can  obtain  a  virtual  immunity  from 
the  requirements  of  the  Civil  Aeronautics  Act  and 
violate  it  at  will  pending  disposition  of  the  appli¬ 
cation.  If  this  were  so  then  the  limitations  of  the 
Act  and  the  existing  regulations  would  be  worth¬ 
less.  We  do  not  conceive  that  we  are  so  helpless 
to  enforce  the  statute.  It  is  the  carrier’s  obliga¬ 
tion  to  abide  by  that  statute  and  regulations  there¬ 
under  at  all  times  no  matter  how  many  applica¬ 
tions  it  may  file  to  be  exempted  therefrom.” 
(Order  No.  E-5147  at  16). 

This  has  been  the  basic  disagreement  between  Peti¬ 
tioners  and  Respondent  and  it  bears  directly  on  Re¬ 
spondent’s  findings  below.  Petitioners  believe  that  the 
law  should  bow  to  them  and  their  interests.  Respond¬ 
ent  believes  that  air  carriers  must  bow  to  the  law  and 
the  public  interest.  That  Petitioners’  conduct  and  ap¬ 
proach  to  the  law  has  not  changed  in  the  slightest  is 
revealed  by  Respondent’s  findings  in  the  enforcement 
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proceeding  against  Petitioners.  Compliance  Proceed- 
iny  Twentieth  Century  Air  Lines,  Inc.,  et  ah,  Order 
Xo.  E-9360,  July  1,  1955. 17 

“When  we  cut  through  the  web  of  inter-company 
dealings  and  technical  devices  employed  by  the 
respondents,  it  is  perfectly  clear  that  the  respond¬ 
ents  have  attempted  to  make  a  mockery  of  the 
Hoard's  regulations  and  to  operate  without  regard 
for  the  requirements  of  the  Civil  Aeronautics  Act. 
Xo  amount  of  pious  protestations  by  respondents 
can  now  obscure  the  fact  that  they  deliberately 
embarked  upon  an  involved  scheme  to  operate  a 
regular  scheduled  transcontinental  air  transporta¬ 
tion  business  without  a  certificate  of  public  con¬ 
venience  and  necessity  or  other  appropriate  op¬ 
erating  authority.  These  respondents  attempted 
to  give  a  semblance  of  propriety  to  their  opera¬ 
tions  by  using  four  different  letters  of  registra¬ 
tion  held  by  four  ostensibly  separate  and  in¬ 
dependent  irregular  carriers.  But,  as  the  Exam¬ 
iner  has  so  painstakingly  pointed  out,  the  inde¬ 
pendence  of  these  companies  was  nominal  rather 
than  real;  and  the  alleged  owners  of  these  carriers 
were  merely  straw  men  set  up  to  conceal  the 
identitv  of  the  true  owners.  In  a  very  real  sense, 
the  individual  respondents  herein  were  puppe¬ 
teers,  manipulating  the  controls  over  their  differ¬ 
ent  enterprises  to  maintain  the  appearance  of  sep¬ 
arate  operations  by  each  carrier  respondent,  while 
in  fact  engaging  in  regular  scheduled  air  trans¬ 
portation  as  a  single  company."  (Id.  at  4-5). 

Petitioners  argued  in  the  compliance  case  as  they 
do  here1*  that  if  they  had  complied  with  the  law  they 


17  Respondent’s  findings  and  conclusions  in  the  enforcement  pro¬ 
ceeding  with  regard  to  individual  violations  and  unlawful  control 
were  incorporated  herein  by  reference  (Jt.  App.  447). 


18  See  Petitioners'  Brief,  p.  45,  footnote  40. 
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would  have  been  put  out  of  business  and  contended 
that  their  operations  served  an  important  public  in¬ 
terest.  Respondent’s  answer  to  this  contention  in  the 
compliance  ease  places  the  present  problem  in  sharp 
focus. 

“Viewed  in  their  proper  perspective,  these 
claims  (which  we  do  not  concede  as  correct) 
demonstrate,  from  a  different  aspect,  the  respond¬ 
ents’  disregard,  indeed  contempt,  for  the  law — 
whether  it  be  a  statute  of  Congress,  or  regulations 
adopted  pursuant  thereto.  Since  respondents  dis¬ 
agree  with  the  policies  heretofore  adopted  by  the 
Board,  and  embodied  in  regulations  and  decisions 
of  the  Board,  they  apparently  feel  free  to  ignore 
the  enactments  of  Congress  and  the  regulations 
thereunder  in  order  to  vindicate  their  own  con¬ 
ceptions  of  sound  air  transport  policy.  Indeed,  by 
referring  to  their  activities  as  early  as  1946,  re¬ 
spondents  are  in  effect  flaunting  the  fact  that  they 
were  responsible  for  the  activities  of  Standard 
Airlines,  Inc.,  and  Viking  Airlines  [sic],  whose 
letters  of  registration  as  large  irregular  carriers 
were  revoked  for  knowing  and  willful  violations  of 
the  Act.  ; 

“Even  if  we  were  to  assume  that  the  Board’s 
policies  have  been  unsound  (and  we  make  no  such 
concession)  it  would  be  unthinkable  to  allow  these 
respondents,  or  any  other  private  parties,  to  take 
matters  into  their  own  hands,  and  have  us  condone 
such  action.  The  plain  fact  is  that  Congress  has 
enjoined  anyone  from  engaging  in  air  transpor¬ 
tation  without  a  certificate  of  public  convenience 
and  necessity  or  other  appropriate  operating  au¬ 
thority  from  the  Board.  Respondents  have  flag¬ 
rantly  and  willfully  ignored  the  statutory  plan. 
Unless  and  until  the  Board  alters  the  regulations 
here  involved,  or  the  Congress  directs  a  new  policy, 
we  are  duty  bound  to  preserve  the  integrity  of  our 
processes,  and  the  statutory  plan  that  has  been  en- 


trusted  to  us  for  administration.  After  all,  Con¬ 
gress  has  delegated  to  this  Board,  and  not  to  re¬ 
spondents,  the  administration  of  the  Civil  Aero¬ 
nautics  Act. 

“We  cannot  stress  too  strongly  the  importance 
of  enforcing  the  requirements  of  our  Act  and  the 
rules  and  regulations  issued  thereunder.  The  ad¬ 
ministration  of  the  Civil  Aeronautics  Act  is  neces¬ 
sarily  dependent  upon  detailed  regulations  which 

reach  into  virtuallv  everv  facet  of  an  air  earner's 

•  * 

operations.  If  the  respondents  herein  are  per¬ 
mitted  to  ignore  the  Board’s  regulations  with  im¬ 
punity,  it  will  be  difficult  to  expect  that  other  air 
carriers  will  not  follow’  suit,  and  the  inevitable  re¬ 
sult  will  be  a  weakening  of  the  wdiole  regulatory 
structure  which  has  taken  vears  to  build.’7  (Id. 
at  19-21). 

The  facts  on  which  these  findings  were  made  in  the 
Compliance  case  w’ere  stipulated  into  this  proceeding 
(Jt.  App.  7-9).  The  same  facts  not  only  warrant 
but  dictate  that  Petitioners’  unfitness  bars  them  from 
certification  under  the  Act. 

Respondent,  intimately  familiar  with  Petitioners’ 
record  over  a  period  of  years,  concluded  that  it  could 
not  find  Petitioners  “willing”  to  comply  with  the 
lawr  and  denied  the  application  for  the  reason,  in  addi¬ 
tion  to  others,  that  Petitioners  are  unfit.  Such  a  deter¬ 
mination  is  peculiarly  within  the  province  of  Respond¬ 
ent;  it  is  Respondent  that  must  be  satisfied  that  the 
public  interest  will  be  served  by  grant  of  Petitioners’ 
application.  Respondent’s  determination  must  stand 
because  it  is  clearly  not  arbitrary  or  capricious.  FCC 
v.  WOKO ,  329  U.S.  223,  227,  229  (1946). 10 


19  Compare  FCC  v.  Broadcasting  Service  Organization,  Inc.,  337 
U.S.  901  (1949),  with  Broadcasting  Service  Organization,  Inc.  v. 
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B.  PETITIONERS 9  ATTACK  ON  THE  FINDING  TEAT  THEY  ARE 
UNFIT  SHOULD  BE  REJECTED. 

Petitioners  seek  to  escape  the  consequence  of  their 
long  history  of  disregard  for  law  by  urging : 

1.  Their  violations  should  have  been  weighed  against 
the  alleged  violations  of  other  applicants  and  the  al¬ 
leged  need  for  the  service  Petitioners  propose. 

2.  Respondent’s  determination  of  unfitness  is  arbi¬ 
trary  because  Respondent  has  consistently  ignored  the 
alleged  violations  of  other  carriers  in  determining  fit¬ 
ness. 

2.  Respondent’s  determination  that  Petitioners  arc 
unlit  is  not  based  on  substantial  evidence. 

None  of  these  contentions  helps  Petitioners. 

! 

1.  Comparative  consideration  ok  Petitioners’  violations  with 

Petitoners’  proposal. 

Petitioners’  contention  that  Respondent  was  re¬ 
quired  to  weigh  the  violations  against  the  need  for  the 
service  proposed  by  Petitioners  is  wholly  without 
merit. 

First,  Petitioners  blink  at  the  fact  that  Respondent 
found  no  public  need  for  the  service  they  proposed. 
See  discussion,  supra ,  pp.  10-16.  There  being  no 
need  for  Petitioners’  proposed  service,  any  such  com¬ 
parative  consideration  would  have  been  futile. 

Second,  the  law  is  quite  clear,  that,  in  any  event. 
Respondent  was  not  required  to  measure  Petitioners’ 

FOO,  84  App.  D.C.  152,  157-58,  160,  171  F.2d  1007,  1012-13,  1015 
(1048').  See  also  ABC  Freight  Forwarding  Corp.  v.  United  States, 
125  F.  Supp.  026,  028-20  (S.D.N.Y.  1954),  aff’d  per  curiam,  348 
U.S.  067  (1055),  and  Mester  v.  United  States,  70  F.  Sopp.  118,  122 
(E.D.N.Y.  1947),  aff’d  per  curiam,  332  U.S.  749  (1047).  1 
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unfitness  against  their  proposed  service.  Precisely  the 
same  contention  was  made  in  FCC  v.  WOKO,  329  U.S. 
223,  228-29  (1946),  and  specifically  rejected  by  the 
Supreme  Court. 

2.  COMPARATIVE  CONSIDERATION’  OF  PETITIONERS’  VIOLATIONS  WITH 
ALLEGED  VIOLATONS  OF  OTHER  APPLICANTS. 

Petitioners’  contention  that  Respondent  was  re¬ 
quired  to  make  findings  comparing  the  violations  of 
Petitioners  with  the  alleged  violations  of  other  appli¬ 
cants  is  equally  without  merit. 

In  the  first  place.  Respondent’s  disposition  of  Peti¬ 
tioners’  application  on  the  merits  disposes  of  this  issue, 
as  it  did  the  preceding  issue. 

In  any  event.  Respondent  was  not  required  to  make 
such  express  findings.  In  Johnston  Broadcasting  Co. 
v.  FCC.  85  App.  D.C.  40,  175  F.  2d  351  (1949),  upon 
which  Petitioners  rely,  the  question  presented  was  a 
choice  between  two  applicants,  both  of  whom  were 
found  qualified.  Here,  Petitioners  have  been  found 
so  lacking  in  the  bare  qualifications  for  a  certificate 
as  not  to  require  comparative  consideration.  In  FCC 
v.  WOKO,  supra ,  the  Supreme  Court  agreed  with  the 
contention  of  the  FCC  that  it  could  not  be  required 
to  exercise  its  discretion  so  as  to  entrust  the  responsi¬ 
bilities  of  a  license  to  an  applicant  guilty  of  a  sys¬ 
tematic  course  of  deception.  Id.  at  229.  Here,  the 
Board  found  a  svstematic  course  of  violations.  In 
WOKO  the  applicant  was  barred.  Here,  too.  Peti¬ 
tioners  are  barred.  Alleged  violations  of  other  appli¬ 
cants  are  wholly  irrelevant. 

Of  very  real  pertinence  also  is  ABC  Freight  For¬ 
warding  Corp.  v.  United  States ,  125  F.  Supp.  926 
(S.D.  IsT.Y.  1954),  aff’d  per  curiam ,  348  U.S.  967 
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(1955),  where  the  ICC  first  granted  a  freight  for¬ 
warding  permit  and  then  denied  the  application  on 
rehearing  solely  because  of  a  finding  that  the  applicant 
had  engaged  in  freight  forwarding  operations  for 
which  it  was  not  authorized.  There,  too,  it  was  urged 
that  the  violation  should  not  be  a  bar  to  certification. 
There,  too,  the  Court  held  to  the  contrary  in  the  fol¬ 
lowing  very  pertinent  language. 

“The  Commission  is  better  equipped  than  a 
court  to  reach  a  determination  on  the  issues  which 
have  been  entrusted  to  it.  The  Commission  is 
charged  with  the  determination  as  to  whether 
granting  the  application  would  be  consistent  with 
the  ‘national  transportation  policy. ’  Part  of  that 
policy  as  enunciated  by  Congress  is  ‘to  provide 
for  fair  and  impartial  regulation  of  all  modes  of 
transportation’.  It  may  well  be  that  it  would  not 
be  consistent  with  this  policy  to  reward  an  appli¬ 
cant  who  has  flouted  the  regulatory  authority  by- 
extending  its  activities,  illegally  and  through  sub¬ 
terfuge,  into  an  area  for  which  no  authority  had\ 
yet  been  obtained.  So,  too,  the  Commission  in  its 
administrative  capacity  may  take  notice  of  its 
previous  opinion  in  which  the  same  applicant  had 
been  reprimanded  for  extending  its  services  at  a 
time  when  no  permit  had  been  obtained  for  such 
extension.”  (Id.  at  929,  emphasis  supplied)* 

It  is  also  noteworthy  that  the  dissent  in  the  ABC 
Freight  Forwarding  case  was  based  primarily  on  the 
proposition  that  there  had  been  but  a  single  violation 
of  a  single  ICC  order  and  this  was  insufficient  to  justify 
a  conclusion  that  the  grant  of  the  application  was  in¬ 
consistent  with  the  public  interest.  The  dissent  stated, 
however: 

“No  doubt  an  habitual  course  of  misconduct  on 
the  part  of  a  freight  forwarder  would  substan- 
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tiate  the  improbability  that  to  grant  him  a  permit 
would  subserve  the  prescribed  public  interest  and 
policy.”  {Id.  at  932). 

Furthermore,  the  requirement  that  an  administra¬ 
tive  agency  make  adequate  findings  does  not  mean  that 
it  must  state  the  obvious.  The  violations  which  Peti¬ 
tioners  attribute  to  the  other  applicants  constitute  at 
most  a  recital  of  a  few  isolated  instances,  some  involv¬ 
ing  allegations  only,  of  violations  of  a  de  minimis 
character.  The  carriers  involved  had  been  subject  to 
regulation  by  Respondent  since  1938.  It  is  not  strange 
that  Respondent  did  not  find  it  necessary  expressly 
to  place  these  few  trivial  instances  against  the  records 
of  their  operations  during  17  years  of  administrative 
regulation  and  to  compare  those  records  with  Peti¬ 
tioners’.  The  difference  in  the  character  of  Petitioners’ 
violations  is  so  obvious  as  to  have  required  no  specific 
findings  on  the  point.  Cf.  United  States  v.  Pierce 
Auto  Freight  Lines ,  327  U.S.  515,  530-31  (1946). 

Finally,  since  Petitioners’  application  was  rightly 
denied,  they  have  no  ground  for  complaint.  They  have 
not  shown  that  tliev  are  worse  off  than  thev  would 

V  % 

have  been  had  the  applications  of  successful  appli¬ 
cants  been  denied  as  well  as  Petitioners’  application. 
Thus,  Petitioners  have  no  interest  in  the  grants  to 
other  carriers  in  the  proceeding  below  and  were  in  no 
way  aggrieved  or  adversely  affected  by  those  grants. 
Under  the  circumstances  Petitioners  have  no  standing 
to  complain.  Simmons  v.  FCC,  83  App.  T).C.  262,  264, 
169  F.  2d  670,  672,  cert,  denied,  335  U.S.  846  (1948) ; 
Simmons  v.  FCC,  79  App.  D.C.  264,  265,  145  F.  2d 
578,  579  (1944). 
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3.  The  determination  of  unfitness  is  not  arbitrary  because  of 

INCONSISTENCY  WITH  PAST  DECISIONS  OF  RESPONDENT.! 

Petitioners  label  Respondent’s  decision  “arbitrary” 
because,  they  allege,  other  carriers  had  previously  been 
awarded  certificates  despite  prior  violations. 

This  contention  is  also  disposed  of  by  FCC  v. 
WOKO,  supra.  Said  the  Court: 

“The  mild  measures  to  others  and  the  apparently 
unannounced  change  of  policy  are  considerations 
appropriate  for  the  Commission  in  determining 
whether  its  action  in  this  case  is  too  drastic,  but 
we  cannot  say  that  the  Commission  is  bound  by 
anything  that  appears  before  us  to  deal  with  all 
cases  at  all  times  as  it  has  dealt  with  some  that 
seem  comparable.”  (Id.  at  228). ^ 


20  See  also  Mester  v.  United  States,  70  F.  Supp.  118,  122  (E.D. 
N.Y.  1947),  aff’d  per  curiam,  332  U.S.  749  (1947).  The  general 
principle  of  the  WOKO  case  as  it  relates  to  administrative  stare 
decisis  has  been  followed  in  many  other  cases  dealing  with  problems 
other  than  fitness.  See,  e.g.,  Virginian  Ry.  v.  United  States,  272 
U.S.  658,  665-66  (1926)  ;  Churchill  Tabernacle  v.  FCC,  81  App. 
D.C.  411.  413,  160  F.2d  244,  246  (1947)  ;  Shawmut  Assn.  v.  SEC, 
146  F.2d  791,  796-97  (1st  Cir.  1945)  ;  Courier  Post  Publishing  Co. 
v.  FCC,  70  App.  D.C.  80,  85,  104  F.2d  213,  218  (1939). 

The  principal  cases  cited  by  Petitioner  for  the  opposite  result 
are  NLRB  v.  Mall  Tool  Co.,  119  F.2d  700  (7th  Cir.  1941),  and 
McKay  v.  Wahlenmaier,  96  App.  D.C.  313,  226  F.2d  35  (1955). 
However,  both  cases  are  so  different  on  their  facts  from  the  case 
now  before  the  Court  as  to  make  their  dictum  about  consistency 
wholly  inapplicable  here.  In  the  Mall  case  the  Court  held  that 
the  NLRB,  in  ordering  back  pay  for  wrongfully  discharged  em¬ 
ployees,  had  departed  from  its  usual  rule  of  ordering  back  pay 
only  from  the  time  of  filing  charges  and  erred  because  the  filing 
was  unreasonably  delayed  and  there  were  no  mitigating  circum¬ 
stances.  Furthermore,  the  departure  from  prior  practice  there 


4.  Respondent’s  finding  of  unfitness  is  based  on 

SUBSTANTIAL  EVIDENCE. 

Petitioners  contend  that  Respondent  has  found 
them  unfit  solely  because,  over  a  period  of  time,  Peti¬ 
tioners  have  flown  more  frequently  than  permitted  by 
Respondent’s  regulations."1  Petitioners  then  urge  that 
the  whole  record  does  not  warrant  the  inference  that 
these  violations  imply  disregard  of  Board  regulations 
if  a  certificate  is  awarded. 

But  Petitioners  apparently  misunderstand  Respond¬ 
ent’s  findings.  Respondent  made  quite  clear  that  it 
was  the  long  history  of  association  with  flagrant  vio¬ 
lations  of  the  Act,  the  repetition  of  the  violations  and 
the  callous  disregard  for  law  to  be  inferred  therefrom 
that  produced  such  a  pattern  of  unreliability  as  to  re¬ 
quire  denial  of  the  application  (Jt.  App.  447-48). 
These  are  the  crucial  findings.  Under  the  law  they 

worked  a  benefit  to  private  parties  which  the  Court  considered  un¬ 
related  to  the  public  welfare  which  the  XLRB  was  supposed  to 
promote.  This  was  not  the  case  with  Respondent’s  order  here. 
Tt  is  significant,  moreover,  that  the  Mall  case  was  relied  on  by  the 
Court  of  Appeals  in  WOKO  v.  FCC,  80  App.  D.C.  333,  153  F.2d 
623  (1946),  which  was  reversed  by  the  Supreme  Court.  FCC  v. 
WOKO,  329  U.S.  223  (1946).  The  McKay  case  presented  the  pro¬ 
cedural  issue  of  whether  the  Secretary  of  Interior  properly  could 
overlook  an  applicant’s  failure  to  conform  to  Ion"  standing  re¬ 
quirements  for  the  filing  of  an  application  to  the  disadvantage  of 
another  applicant.  Unlike  the  ease  now  before  the  Court,  there 
was  involved  no  substantive  issue  respecting  judgment  as  to  the 
applicant’s  future  conduct,  but  rather  departure  from  a  practice  so 
well  established  as  to  have  the  force  of  a  procedural  regulation. 

See  Davis,  Administrative  Law  (1951)  pp.  550-52  for  a  favorable 
comment  on  WOKO  and  adverse  treatment  of  Mall. 


21  Petitioners'  Brief,  p.  48. 
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need  only  be  supported  by  substantial  evidence  in  the 
record  as  a  whole.22  The  evidence  is  overwhelming. 

Petitioners  also  urge  that  Respondent  had  ignored 

Petitioners’  evidence  of  alleged  reliability  and  selected 

only  isolated  references  unfavorable  to  Petitioners. 

This  is  entirely  without  foundation.  Respondent  spe- 

cificallv  adverted  to  the  lines  of  evidence  submitted 
•/ 

by  Petitioners  in  their  own  defense  and  was  unper¬ 
suaded  by  this  evidence  that  under  certificated  opera¬ 
tions  Petitioners  “would  or  could  resist  unlawful  ac¬ 
tivities  which  would  be  profitable  to  them,  but;  con¬ 
trary  to  law.”  (Jt.  App.  448). 

CONCLUSION 

Respondent’s  order  denying  Petitioners’  application 
should  be  affirmed. 

Respectfully  submitted, 

Ernest  W.  Jenxes, 

Edgar  F.  Czarra,  Jr., 

701  Union  Trust  Building, 
Washington  5,  D.  C. 
Attorneys  for  Intervenor 
American  Airlines,  Inc. 

Of  Counsel: 

Covington  &  Burling, 

701  Union  Trust  Building,  j 

Washington  5,  D.  C. 

May  1, 1956. 

%j  /  , 


"Universal  Camera  Corp.  v.  NLRB,  340  U.S.  373  (1951) ;  NLRB 
v.  Biscuit  and  Cracker  Workers,  222  F.2d  573,  576  (2d  Cir.  1955) ; 
Dolcin  Corp.  v.  FTC,  94  App.  D.C.  247,  254,  219  F.2d  742,  749 
(1954),  cert,  denied.  348  U.S.  981  (1955);  Capital  Transit  Co.  v. 
United  States,  97  F.  Supp.  614,  619  (D.D.C.  1951). 
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APPENDIX 

Pertinent  Provisions  of  the  Civil  Aeronautics  Act.  52  Stat. 

973,  As  Amended,  49  U.S.C.  §401  (1952) 

DECLARATION  OF  POLICY 

Sec.  2  [49  U.S.C.  §402]  In  the  exercise  and  performance 
of  its  powers  and  duties  under  this  Act,  the  Authority 
shall  consider  the  following,  among  other  things,  as  being 
in  the  public  interest,  and  in  accordance  with  the  public 
convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the  na¬ 
tional  defense: 

(b)  The  regulation  of  air  transportation  in  such  man¬ 
ner  as  to  recognize  and  preserve  the  inherent  advantages 
of,  assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation  by, 
air  carriers ; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un¬ 
just  discrimination,  undue  preferences  or  advantages,  or 
unfair  or  destructive  competitive  practices: 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service,  and 
of  the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety:  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 

#  #  *  *  # 

CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND  NECESSITY 

Sec.  401  [49  U.S.C.  §481] 

***** 

Issuance  of  Certificate 

(d)  (1)  The  Authority  [Board]  shall  issue  a  certificate 
authorizing  the  whole  or  any  part  of  the  transportation 
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covered  by  the  application,  if  it  finds  that  the  applicant  is 
fit,  willing,  and  able  to  perform  such  transportation  prop¬ 
erly,  and  to  conform  to  the  provisions  of  this  Act  and  the 
rules,  regulations,  and  requirements  of  the  Authority 
[Board]  hereunder,  and  that  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity:  otherwise 
such  application  shall  be  denied. 

***** 

Terms  and  Conditions  of  Certificate 

(f)  Each  certificate  issued  under  this  section  shall  spe¬ 
cify  the  terminal  points  and  intermediate  points,  if  any, 
between  which  the  air  carrier  is  authorized  to  engage  in 
air  transportation  and  the  service  to  be  rendered:  and 
there  shall  be  attached  to  the  exercise  of  the  privileges 
granted  by  the  certificate,  or  amendment  thereto,  such 
reasonable  terms,  conditions,  and  limitations  as  the  public 
interest  may  require.  A  certificate  issued  under  this  sec¬ 
tion  to  engage  in  foreign  air  transportation  shall,  insofar 
as  the  operation  is  to  take  place  without  the  United  States, 
designate  the  terminal  and  intermediate  points  only 
insofar  as  the  Authority  [Board]  shall  deem  practicable, 
and  otherwise  shall  designate  only  the  general  route  or 
routes  to  be  followed.  Any  air  carrier  holding  a  certificate 
for  foreign  air  transportation  shall  he  authorized  to  handle 
and  transport  mail  of  countries  other  than  the  United 
States.  No  term,  condition,  or  limitation  of  a  certificate 
shall  restrict  the  right  of  an  air  carrier  to  add  to  or  change 
schedules,  equipment,  accommodations,  and  facilities  for 
performing  the  authorized  transportation  and  service  as 
the  development  of  the  business  and  the  demands  of  the 
public  shall  require.  No  air  carrier  shall  be  deemed  to 
have  violated  any  term,  condition,  or  limitation  of  its  cer¬ 
tificate  by  landing  or  taking  off  during  an  emergency  at 
a  point  not  named  in  its  certificate  or  by  operating  in  an 
emergency  under  regulations  which  may  be  prescribed  by 
the  Authority  [Board],  between  terminal  and  intermediate 
points  other  than  those  specified  in  its  certificate.  Aiiy  air 
carrier  may  make  charter  trips  or  perform  any  other  spe¬ 
cial  service,  without  regard  to  the  points  named  in  its 
certificate,  under  regulations  prescribed  by  the  Authority 
[Board]. 

•  *  *  *  * 
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RATES  FOR  CARRIAGE  OF  PERSONS  AND  PROPERTY 

Sec.  404  [49  U.S'.C.  §484] 

Carrier's  Dutjj  to  Provide  Service,  Rates,  and  Divisions 

(a)  It  shall  he  the  duty  of  every  air  carrier  to  provide 
and  furnish  interstate  and  overseas  air  transportation,  as 
authorized  by  its  certificate,  upon  reasonable  request 
therefor  and  to  provide  reasonable  through  service  in  such 
air  transportation  in  connection  with  other  air  carriers; 
to  provide  safe  and  adequate  service,  equipment,  and  fa¬ 
cilities  in  connection  with  such  transportation ;  to  estab¬ 
lish,  observe,  and  enforce  just  and  reasonable  individual 
and  joint  rates,  fares,  and  charges,  and  just  and  reason¬ 
able  classifications,  rules,  regulations,  and  practices  relat¬ 
ing  to  such  air  transportation;  and,  in  case  of  such  joint 
rates,  fares,  and  charges,  to  establish  just,  reasonable,  and 
equitable  divisions  thereof  as  between  air  carriers  par¬ 
ticipating  therein  which  shall  not  unduly  prefer  or  preju¬ 
dice  any  of  such  participating  air  carriers. 

Discrimination 

(b)  No  air  carrier  or  foreign  air  carrier  shall  make,  give, 
or  cause  any  undue  or  unreasonable  preference  or  ad¬ 
vantage  to  any  particular  person,  port,  locality,  or  descrip¬ 
tion  of  traffic  in  air  transportation  in  any  respect  whatso¬ 
ever  or  subject  any  particular  person,  part,  locality,  or 
description  of  traffic  in  air  transportation  to  any  unjust 
discrimination  or  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever. 

•  •  *  #  * 

COMPLAINTS  TO  AND  INVESTIGATIONS  BY  THE  AUTHORITY 

Sec.  1002  [49  U.S.C.  §642] 

***** 

Power  to  Prescribe  Rates  and  Practices  of  Air  Carriers 

(d)  Whenever,  after  notice  and  hearing,  upon  complaint, 
or  upon  its  own  initiative,  the  Authority  [Board]  shall  be 
of  the  opinion  that  any  individual  or  joint  rate,  fare,  or 
charge  demanded,  charged,  collected  or  received  by  any 
air  carrier  for  interstate  or  overseas  air  transportation, 
or  any  classification,  rule,  regulation,  or  practice  affecting 
such  rate,  fare,  or  charge,  or  the  value  of  the  service  there¬ 
under,  is  or  will  be  unjust  or  unreasonable,  or  unjustly 
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discriminatory,  or  unduly  preferential,  or  unduly  preju¬ 
dicial,  the  Authority  [Board]  shall  determine  and  prescribe 
the  lawful  rate,  fare,  or  charge  (or  the  maximum  or  mini¬ 
mum,  or  the  maximum  and  minimum  thereof)  thereafter 
to  be  demanded,  charged,  collected,  or  received,  or  the 
lawful  classification,  rule,  regulation,  or  practice  thereafter 
to  be  made  effective:  Provided,  That  as  to  rates,  fares, 
and  charges  for  overseas  air  transportation,  the  Authority 
[Board]  shall  determine  and  prescribe  only  a  just  and 
reasonable  maximum  or  minimum  or  maximum  and  mini¬ 
mum  rate,  fare,  or  charge. 

Rule  of  Rate  Making  j 

(e)  In  exercising  and  performing  its  powers  and  duties 
with  respect  to  the  determination  of  rates  for  the  carriage 
of  persons  or  property,  the  Authority  [Board]  shall  take 
into  consideration,  among  other  factors — 

(1)  The  effect  of  such  rates  upon  the  movement  of 
traffic ; 

(2)  The  need  in  the  public  interest  of  adequate  and 
efficient  transportation  of  persons  and  property  by  air 
carriers  at  the  lowest  cost  consistent  with  the  furnishing 
of  such  service; 

(3)  Such  standards  respecting  the  character  and  quality 
of  service  to  be  rendered  by  air  carriers  as  may  be  pre¬ 
scribed  by  or  pursuant  to  law* ; 

(4)  The  inherent  advantages  of  transportation  by  air¬ 
craft;  and 

(5)  The  need  of  each  air  carrier  for  revenue  sufficient 
to  enable  such  air  carrier,  under  honest,  economical, :  and 
efficient  management,  to  provide  adequate  and  efficient  air 
carrier  service. 


ORDERS,  NOTICES,  AND  SERVICE 

i 

Sec.  1005  [49  U.S.C.  §645] 

; 

•  *  *  #  • 

Form  and  Service  of  Orders 

£f )  Every  order  of  the  Authority  shall  set  forth  the 
findings  of  fact  upon  which  it  is  based,  and  shall  be 
served  upon  the  parties  to  the  proceeding  and  the  persons 
affected  by  such  order. 
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Blnitpii  Elates  Qlmtrt  of  Appeals 

For  the  District  of  Columbia  Circuit 
CASE  NO.  12,942 


North  American  Air  Lines,  Inc.,  et  al., 

Petitioners , 

v. 

Civil  Aeronautics  Board, 

Respondent . 


REPLY  BRIEF  FOR  PETITIONERS 


ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD 


I 

Respondent’s  Findings  Supporting  Its  Preference  For 
Other  Applicants  Are  Inadequate 

A.  The  Board  Did  Not  Prefer  Other  Applicants  on 
the  Basis  of  the  "‘Findings”  Constructed  by  Respond¬ 
ent’s  Counsel.  ; 

Respondent’s  Brief  (pp.  26-28)  sets  forth  “findings” 
which  purportedly  support  the  Board’s  preference  for 
other  applicants.  It  asserts  that  the  “needs  disclosed  by 
the  record  were  in  large  part  for  improvement  in  service 
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to  and  from  points  outside  the  area  which  could  be  ful¬ 
filled  only  by  making  grants  to  carriers  with  existing 
route  structures.”  A  substantial  portion  of  new  service 
was  needed  only  on  a  restricted  basis  so  as  to  benefit 
through  service  beyond  the  area  wdiile  minimizing  adverse 
effect  on  existing  carriers.  The  Brief  then  urges  that 
Petitioners’  application  was  rejected  because  they  could 
provide  no  service  beyond  the  area,  that  Petitioners  could 
not  be  restricted  in  such  a  manner  as  to  prevent  undue 
diversion  from  other  carriers,  that  an  award  to  Peti¬ 
tioners  would  not  correct  route  deficiencies  and  would 
strengthen  rather  than  weaken  existing  carriers  and  that 
it  would  not  permit  an  expansion  and  improvement  in 
the  general  level  of  service  to  other  points. 

1.  Respondent  did  not  prefer  other  applicants  because 
the  needs  disclosed  by  the  record  were  in  large  part  for 
improvements  to  and  from  points  outside  the  area. 

Petitioners  have  experienced  difficulty  in  locating  this 
“finding”  in  the  Board’s  opinion.  Respondent’s  Brief 
cites  no  transcript  references.  The  Briefs  of  the  Inter¬ 
veners  do  not  rely  on  it.  The  Board’s  opinion  contains 
no  such  language.  Certainly,  there  is  no  indication  that 
this  “finding”  lias  any  relevance  to  the  Board’s  denial  of 
Petitioners’  application. 

In  comparing  Petitioners’  application  with  those  of 
other  applicants,  the  Board  talks  only  of  “making  pos¬ 
sible  substantial  corrections  in  the  route  deficiencies  of 
Capital,  Northwest  and  TWA.”  There  is  no  mention  of 
improved  service  beyond  the  New  York-Chicago  area 
(App.  446).  The  language  in  the  Examiner’s  Initial  De¬ 
cision  comparing  Petitioners’  application  with  those  of 
other  applicants  does  not  contain  one  word  relating  to 
improvements  in  service  beyond  the  area.  Indeed,  his 
entire  discussion  relates  to  service  within  the  New  York- 
Chicago  area  and  his  only  reference  to  other  points  refers 
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to  intermediate  points  between  New  York  and  Chicago 
(App.  310-11).  Thus,  it  is  clear  that  in  comparing  Peti¬ 
tioners’  application  with  other  applicants,  neither  the 
Board  nor  the  Examiner  considered  the  question  of  serv¬ 
ice  to  points  outside  the  area.  Thus  the  Board  did  not 
find  that  the  “needs  disclosed  by  the  record  were  in  large 
part  for  improvement  in  service”  to  points  outside  the 
area.  It  is  equally  clear  that  this  was  not  the  basis  for 
the  preference  of  other  applicants. 

Quite  apart  from  the  question  of  whether  the  Board 
considered  service  beyond  the  area  in  making  a  compari¬ 
son  of  other  applicants  with  Petitioners,  the  opinion 
makes  it  clear  that  the  primary  issue  in  the  case  was 
service  within  the  area.  Indeed,  both  the  Examiner  and 
the  Board  ruled  that  the  issue  of  direct  service  to  points 
west  of  Chicago  was  not  in  issue  and  that  any  new  serv¬ 
ice  authorized  shall  be  subject  to  a  restriction  of  a  man¬ 
datory  stop  at  Chicago  (App.  114,  496-7,  522).  Service 
from  points  within  to  points  outside  the  area  was  a 
minor  and  incidental  consideration. 

If  in  fact  the  needs  disclosed  by  the  record  were  “in 
large  part”  for  service  to  points  outside  the  area,  it  is 
hard  to  explain  why  the  awards  (App.  449-454)  actually 
made  by  the  Board  were  “in  large  part”  to  meet  service 
needs  within  the  area. 

a.  Capital  is  a  regional  carrier  which  does  not  flv 
west  of  Chicago.1  The  extension  of  Capital’s  Route  14 
from  Detroit  to  New  York  via  Buffalo  and  Rochester, 
authorization  of  turn-around  and  nonstop  operations  be¬ 
tween  New  York,  Detroit,  Toledo,  Pittsburgh  and  Chi- 


1  Capital  does  go  south  of  Pittsburgh  but  the  Board  found  that 
the  issue  of  new  service  to  these  points  was  not  in  issue  (App. 
494-5).  The  reasons  listed  in  Respondent's  Brief  (p.  5)  for  these 
awards  do  not  include  one  item  which  involves  service  beyond  the 
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cago,  and  the  addition  of  Philadelphia  as  a  new  point  on 
Capital’s  system,  the  major  awards  made  to  any  appli¬ 
cant  in  the  case,  were  not  in  any  way  related  to  service 
beyond  the  area. 

b.  The  authorization  of  Northwest  to  provide  turn¬ 
around  service  between  Detroit  and  New  York,  the  elimi¬ 
nation  of  Eastern’s  closed  door  restriction,  thus  permit¬ 
ting  it  to  carry  local  traffic  between  Pittsburgh,  Cleve¬ 
land  and  Detroit,  the  authorization  to  United  to  provide 
turnaround  service  between  Detroit  and  Philadelphia,  and 
the  elimination  of  United’s  restriction  against  servicing 
Ft.  Wayne  on  flights  serving  Detroit  or  Toledo,  have 
nothing  to  do  with  service  beyond  the  area. 

c.  The  awards  to  Northwest  (App.  426-430)  of  a  New 
York-Chicago  route  were  primarily  based  on  the  strength¬ 
ening  of  Northwest.  While  the  Board  did  mention  im¬ 
proved  service  to  Northwest  points  west  of  Chicago,  it 
can  hardly  be  said  that  its  award  to  Northwest  was 
based  “in  large  part”  on  this  consideration. 

d.  In  the  original  opinion,  the  Board  based  the  au¬ 
thorization  of  TWA  on  the  need  for  improved  service 
between  Detroit  and  western  points.  But  the  Board  was 
also  interested  in  improved  coach  service  between  New 
York  and  Detroit  and  in  strengthening  of  TWA’s  route 
structure  to  permit  greater  utilization  of  the  equipment 
and  flexibility  of  scheduling  by  eliminating  a  stub-end 
route  at  Detroit  (App.  430-437).  In  the  subsequent  opin¬ 
ion,  the  Board  recognized  that  the  award  of  TWA  of 
nonstop  rights  between  Detroit  and  the  west  coast  went 
beyond  the  scope  of  the  proceeding  and  required  TWA  to 
stop  in  Chicago  on  all  flights  serving  points  west  of  Chi¬ 
cago  (App.  496-7,  498). 

e.  The  award  to  United  of  operating  rights  to  Pitts¬ 
burgh  was  based  primarily  on  the  need  of  service  to 
points  west  of  Chicago  though  it  required  a  stop  at  Chi- 
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cago  (App.  522).  Nowhere  did  the  Board  make  any 
comparison  of  this  advantage  of  United  as  far  as  local 
service  between  New  York-Pittsburgh,  and  Pittsburgh 
to  Cleveland,  Detroit  and  Chicago  is  concerned  with  Pe¬ 
titioners’  application. 

Thus,  the  major  awards  were  designed  to  improve  serv¬ 
ice  within  the  area.  That  is  exclusively  so  as  far  as  the 
awards  to  Capital  and  Eastern  are  concerned.  In  the 
case  of  the  atvards  to  Northwest  and  TWA,  the  Board 
was  interested  in  improving  the  route  structure  and  in 
some  degree  to  service  beyond  the  area.  However,  it  pre¬ 
ferred  these  carriers  to  Petitioners  solely  because  it 
would  make  “possible  substantial  corrections  in  route 
deficiencies.”  (App.  446)  Of  the  three  awards  to  United,2 
only  one,  the  service  at  Pittsburgh,  was  based  on  the 
need  for  service  beyond  the  area  and  there  is  not  a  single 
word  in  the  opinion  that  indicates  that  United  should  be 
preferred  over  Petitioners  for  this  reason.  In  fact,  no 
comparison  at  all  is  made  between  United’s  and  Petition¬ 
ers’  applications.3 


-The  three  awards  are  (a)  authorized  to  provide  turnaround 
service  between  Detroit  and  Philadelphia  (App.  451-2),  (b)  elimi¬ 
nation  of  the  restriction  against  serving  Fort  Wayne  on  flights 
serving  Detroit  or  Toledo  (App.  451-2),  or  (c)  addition  of  Pitts¬ 
burgh  to  United’s  transcontinental  route  (App.  522-3). 

3  United’s  Brief  (pp.  3,  4,  9,  10)  contends  that  since  its  award  at 
Pittsburgh  was  made  in  a  Supplemental  Opinion  based  on  the  need 
for  service  beyond  Chicago,  there  was  no  need  for  comparative  con¬ 
sideration.  The  fact  is  that  on  the  record  in  this  case,  United  was 
awarded  the  right  to  fly  between  New  York-Pittsburgh,  Philadel- 
phia-Pittsburgh,  Pittsburgh-Cleveland,  Pittsburgh-Detroit,  and 
Pittsburgh-Chicago.  Petitioners  were  applicants  for  that  Service 
also.  Nor  is  it  material  that  the  awards  to  United  occurred  in  a 
subsequent  opinion  after  the  Board  had  denied  Petitioners’  appli¬ 
cation.  The  awards  were  made  on  the  record  in  this  case  to  pro¬ 
vide  service  within  the  area  of  the  case.  Under  the  principles  of 
Johnston  Broadcasting  Co.  v.  Federal  Communications  Commission, 
85  App.  D.C.  40,  175  F.  2d  351,  and  Easton  Publishing  Co.  V.  Fed¬ 
eral  Communications  Commission,  85  App.  D.C.  33,  175  F.  2d  344, 


2.  Respondent  did  not  prefer  other  applicants  because 
they  would  provide  service  on  a  restricted  basis  which 
would  benefit  through  service  beyond  the  area  while  min¬ 
imizing  the  adverse  effect  on  existing  carriers. 

There  is  not  one  word  in  either  the  opinion  of  the 
Board  or  the  Examiner  that  indicates  that  this  "was  a 
reason  why  other  applicants  were  preferred  over  Peti¬ 
tioners.  It  is  true  that  some  of  the  service  authorized 
in  the  case  was  subject  to  a  long-haul  restriction.  But 
nowhere  does  the  Board  indicate  that  this  was  a  reason 
for  preferring  other  applicants.  Indeed,  in  Respondent’s 
Brief  (pp.  4-8),  it  is  not  mentioned  as  a  reason  why 
particular  applicants  were  selected. 

Moreover,  the  statement  in  Respondent’s  Brief  (p.  28) 
that  Petitioners  did  not  possess  an  existing  route  struc¬ 
ture  “such  as  is  common  to  all  five  of  the  successful 
applicants,  that  would  permit  awards  found  supportable 
by  the  traffic  markets  involved  yet  which  could  be  re¬ 
stricted  so  as  to  prevent  undue  diversion  of  revenue 
from  other  carriers”  is  inaccurate.  For  example,  the 
Board  could  have  awarded  Petitioners  all  of  the  rights 
granted  to  Capital  on  the  same  unrestricted  basis  that  it 
awarded  them  to  Capital.  Petitioners  could  have  been 
authorized  to  prove  nonstop  and  turn-around  service  be¬ 
tween  New  York  and  Chicago  and  New  York  and  Detroit 


irrespective  of  the  timing  of  the  decision,  the  Board  had  the  obli¬ 
gation  to  compare  the  advantages  urged  by  Petitioners  against  the 
advantage  urged  by  United  that  it  could  provide  service  west  of 
Chicago. 

Nor  is  United’s  argument  sound  (United’s  Brief,  pp.  8,  9)  that 
Petitioners  had  waived  objection  to  United’s  Pittsburgh  proposal 
because  they  did  not  except  to  the  recommendation  of  the  Examiner 
that  United’s  Pittsburgh  application  be  deferred  for  simultaneous 
consideration  with  the  Denver  Service  Case,  CAB  Docket  No.  1841. 
Obviously,  Petitioners  are  not  concerned  with  whether  United’s  ap¬ 
plication  is  deferred.  They  are  only  concerned  with  whether  there 
is  an  award  to  United  competitive  with  one  sought  by  Petitioners. 
When  the  Board  made  this  award,  Petitioners  appealed. 
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and  to  provide  service  between  New  York-Philadelphia, 
Philadelphia-Cleveland,  Philadelphia-Detroit  and  Phila¬ 
delphia- Chicago. 

B.  No  Adequate  Comparative  Evaluation  Was  Made. 

Even  assuming,  however,  that  the  Board’s  Brief  has 
accurately  set  forth  the  grounds  upon  which  the  Board 
relied,  these  grounds  still  do  not  meet  the  standards  of 
comparative  consideration  set  forth  in  Johnston  Broad¬ 
casting  Co.  v.  Federal  Communications  Commission ,  85 
App.  D.C.  40,  175  F.  2d  351,  and  in  Easton  Publishing 
Co.  v.  Federal  Communications  Commission,  85  App.  D.C. 
33, 175  F.  2d  344. 

1.  No  comparative  evaluation  was  made  of  Petition¬ 
ers ’  application  with  that  of  Eastern  and  United. 

Respondent’s  Brief  (p.  34)  devoted  only  a  footnote 
to  this  problem.  The  first  argument  was  that  the  desir¬ 
ability  of  strengthening  Northwest,  TWA  and  Capital 
applies  equally  to  United  and  Eastern.  The  Board  did 
not  make  such  a  finding.  Moreover,  in  the  case  of  Capi¬ 
tal,  Northwest  and  TWA,  it  set  forth  specifically  the 
strengthening  which  it  felt  desirable  (App.  424-5,  426-8, 
434-5).  It  did  not  set  forth  any  such  factors  in  the  case 
of  Eastern  and  United. 

The  second  argument  is  that  “ there  obviously  was  no 
basis  for  comparison.”  Eastern’s  award  simply  involved 
the  lifting  of  a  “closed  door”  restriction  against  the  car¬ 
riage  of  local  traffic  between  Pittsburgh  and  Detroit  via 
Akron  and  Cleveland.  Petitioners  had  also  applied  for 
the  right  to  carry  local  traffic  between  Pittsburgh,  Cleve¬ 
land  and  Detroit.  There  was  a  clear  necessity  for  com¬ 
parison. 

; 

Nor  is  comparison  with  United  impossible.  It  is  true 
that  one  of  United’s  three  route  awards  involved  a  long- 
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haul  restriction.  But  United  was  also  authorized  to  carry 
local  passengers  between  New  York  and  Pittsburgh, 
Philadelphia  and  Pittsburgh,  Pittsburgh  and  Cleveland, 
Pittsburgh  and  Detroit  and  Pittsburgh  and  Chicago,  all 
of  which  are  segments  for  which  Petitioners  applied. 
(App.  522)  United  was  also  authorized  to  render  De- 
troit-Philadelphia  service  on  a  turn-around  basis  to  serve 
that  local  market  (App.  436-7).  Thus  in  the  awards  made 
to  United,  United  was  authorized  to  carry  local  traffic 
over  six  of  the  fifteen  segments  sought  by  Petitioners/ 
Yet  there  is  not  one  word  which  weighs  the  relative 
merits  of  Petitioners’  applications  against  United’s. 

2.  No  adequate  comparative  evaluation  was  made  be¬ 
tween  Petitioners’  application  and  that  of  Capital,  North¬ 
west  and  TWA. 

As  far  as  the  comparative  evaluation  of  Petitioners’ 
application  and  Northwest,  TWA  and  Capital 5  are  con¬ 
cerned,  Respondent’s  Brief  takes  the  position  that  the 
Board  found  that  these  applicants  would  also  provide 
competition  and  that  they  would  also  improve  coach 


4  These  segments  were  New  York-Chicago.  New  York-Philadel- 
phia,  New  York-Pittsburgh,  New  York-Cleveland,  New  York- 
Detroit,  Philadelphia-Pittsburgh,  Philadelphia-Cleveland,  Philadel- 
phia-Detroit,  Philadelphia-Chicago,  Pittsburgh-Clev  eland,  Pitts- 
bvrgh-Detroit,  Pitts  bur  gh-Chicago,  Cleveland-Detroit,  Cleveland- 
Chicago  and  Detroit-Chicago  (App.  196-7).  The  underscored  seg¬ 
ments  were  awarded  to  United. 

5  Petitioners  do  not  deny  that  the  Board  set  forth  some  reasons 
why  it  selected  Capital,  Northwest  and  TWA.  The  lengthy  recitals 
in  the  Briefs  of  American  (pp.  13-14),  Northwest  (p.  11),  TWA 
(pp.  24,  25),  and  the  Respondents  (pp.  4-8)  are  not  responsive  to 
Petitioners’  argument.  The  findings  of  the  Board  are  deficient,  not 
so  much  because  of  a  failure  to  set  forth  the  reasons  why  routes 
were  awarded  to  particular  applicants,  as  for  the  failure  to  compare 
these  reasons  with  those  advanced  by  Petitioners  and  to  weigh  them 
in  the  light  of  the  statutory  standards.  It  is  the  lack  of  comparative 
consideration  and  the  failure  of  the  Board  to  consider  the  argu¬ 
ments  advanced  by  Petitioners  that  is  the  nub  of  the  error. 
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service.  The  sole  language  to  support  this  conclusion  is 
as  follows: 

“It  is  significant  to  our  decision  herein  that  we  are 
providing  for  additional  competition  and  for  further 
development  of  coach  service  in  the  markets  here  in¬ 
volved.”  (App.  446) 

From  this,  Respondent’s  Brief  (p.  34)  implies  that  the 
Board  had  examined  Petitioners’  contentions  and  rejected 
them. 

It  is,  of  course,  obvious  that  the  certification  of  any  of 
the  applicants  would  have  provided  additional  competi¬ 
tion.  Petitioners’  point  was  that  the  entry  of  a  new  pas¬ 
senger  trunkline  carrier  would  have  provided  a  more 
vigorous  competitive  stimulus.  They  had  pointed  to  the 
airline  recession  of  1947-1949  and  the  failure  of  the 
grandfather  carriers  to  develop  coach  service  as  demon¬ 
strating  industry  stagnation  which  evidently  results  when 
all  competition  is  kept  within  the  family.  The  issue 
raised  by  Petitioners  was  the  quality  of  the  competition. 
This  contention  was  never  assessed  by  the  Board  (See 
Petitioners’  Brief,  Part  IA).  i 

Nor  has  Petitioners’  argument  that  it  would  better 
develop  coach  service  because  of  its  unique  record  as  a 
low-fare  coach  operator,  been  weighed.  Here  again  the 
issue  goes  to  the  quality  and  kind  of  the  coach  service. 
Petitioners  proposed  fares  one-third  lower  than  other 
applicants.  They  had  originated  low-fare  coach  three 
vears  before  it  was  offered  bv  certificated  carriers  and 

*  v 

had  consistently  led  the  way  in  coach  fare  reduction.  It 
was  the  Petitioners’  contention  that  they  offer  a  differ¬ 
ent  and  better  kind  of  coach  and  lower  fares.  Nowhere 
does  Respondent’s  Brief  point  out  where  this  contention 
has  been  discussed  by  the  Board.0 


c  Two  other  major  contentions  made  by  Petitioners  were  (a)  that 
their  operations  have  been  characterized  by  more  vigorous  and 
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Petitioners  have  not  received  a  plain  answer  as  to  why 
their  basic  contentions  were,  rejected.  They  are  entitled 
to  receive  this.  The  issues  were  flatly  raised  and  were 
relevant  to  the  Board’s  ultimate  decision.  The  Board’s 
failure  to  supply  the  answer  was  not  a  harmless  error 
but  prejudiced  Petitioners’  position  in  their  effort  to  ob¬ 
tain  judicial  review  ( Greensboro-High  Point  Airport  Au¬ 
thority  v.  Civil  Aeronautics  Board, -  App.  D.C.  - , 

Case  No.  12608,  decided  March  22,  1956). 

3.  The  principle  of  the  Johnston  and  Easton  Cases  is 
applicable  to  awards  of  certificates  in  air  transportation. 

Pespondent’s  Brief  (pp.  34-5)  contends  that  the  aero¬ 
nautics  field  is  different  from  the  radio  field  and  the 
principle  of  the  Johnston  Case  is  inapplicable  because  in 
the  radio  field  Congressional  policy  contemplates  the 
award  to  some  applicant  of  an  available  facility.  Under 
the  Civil  Aeronautics  Act,  the  application  of  the  public 
interest  criteria  set  forth  in  Section  2  results  in  awards 
being  tailored  to  an  evaluation  of  “the  paramount  na¬ 
tional  requirements”  in  the  light  of  the  record.  A  single 
reason  because  of  its  significance  to  the  development  of  a 
sound  air  transportation  system  may.  preclude  a  grant 

imaginative  management,  (b)  that  they  should  be  preferred  to 
large  grandfather  carriers  because  to  award  American,  United  or 
TWA  additional  routes  would  increase  their  dangerously  dominant 
position.  Respondent’s  Brief  (p.  33)  contends  that  “the  determina¬ 
tion  that  Petitioners  could  not  better  provide  additional  coach  serv¬ 
ice  carries  with  it  the  conclusion  that  petitioners  possess  no 
superior  managerial  attributes.”  Since,  as  pointed  out  above,  the 
Board  did  not  examine  the  points  raised  by  Petitioners  as  to  why 
their  coach  w'as  superior,  such  a  finding  can  hardly  be  inferred. 
Respondent’s  Brief  states  that  “the  dominant  position  of  existing 
carriers  were  of  necessity  answered  by  the  Board  findings  that  such 
carriers  were  in  need  of  strengthening.”  Thus,  the  argument  that 
awards  should  not  be  made  to  American,  United  and  TWA,  the 
“dominant  carriers”  is  answered  with  reference  to  the  finding  that 
Capital  and  Northwest  should  be  strengthened.  Obviously  this  is 
no  answer. 
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to  a  class  of  applicants  and  renders  an  elaborate  com¬ 
parison  meaningless. 

Respondent  cites  no  authority  for  this  proposition.  Nor 
does  there  seem  to  be  any  logical  basis  for  it.  Once  the 
Board  has  determined  that  there  is  a  need  for  additional 
service  then  the  situation  is  exactly  the  same  as  in  the 
radio  field.  It  must  determine  which  applicant  best  meets 
the  need  for  service.  There  is  nothing  in  the  Board's 
responsibility  for  the  development  of  a  sound  air  trans¬ 
portation  system  which  permits  it  to  ignore  major  con¬ 
tentions  advanced  by  applicants  as  to  why  their  selection 
would  best  contribute  to  that  objective.  Petitioners  are 
not  requesting  “an  elaborate  comparison  of  the  minutiae 
of  all  applications.”  They  are  merely  requesting  that 
the  Board  give  some  indication  that  it  has  considered 
the  major  arguments  advanced  by  Petitioners  in  the 
light  of  the  statutory  standards  which  are  the  legal 
guides  to  its  dcision.  It  has  not  done  so  in  this  case. 

11 

Respondent’s  Brief  Has  Cited  no  Evidence  to  Support 
Any  Finding  That  Other  Applicants  Should  be  Pre¬ 
ferred  Because  Profits  From  the  Routes  at  Issue 
Would  Improve  Their  Small  Town  Service 

Petitioners’  Brief  (Part  II)  had  urged  that  any  finding 
by  the  Examiner  that  applicants  should  be  preferred 
because  they  would  use  the  profits  from  these  profitable 
routes  to  improve  equipment  or  lower  fares  at  smaller 
cities  was  not  supported  by  substantial  evidence. 

Respondent’s  Brief  (pp.  29-32)  makes  three  answers  to 
this  contention: 

First — It  asserts  that  the  Examiner  made  findings 
which  were  adopted  by  the  Board.  This  does  not  estab¬ 
lish  that  the  findings  were  supported  by  substantial  evi¬ 
dence. 


Second — It  asserts  that  the  record  showed  improved 
service  to  smaller  towns  and  leaner  routes  occasioned  by 
the  awards.  The  only  pertinent  evidence  cited7  is  new 
one-carrier8  service  by  one  applicant,  Capital,  between 
Buffalo  and  Syracuse  to  five  small  Michigan  cities  on 
Capital’s  system. 

The  findings  used  in  the  Respondent’s  Brief  to  support 
the  Board  Order  are  not  based  on  the  fact  of  one-carrier 
service,  but  on  the  argument  that  the  revenues  from  the 
major  markets  at  issue  in  the  New  York-Chicago  Service 
Case  should  be  used  to  extend  the  benefits  of  low  fare 
service  and  better  equipment  to  leaner  routes  and  poorer 
traffic  cities.9  This  finding  is  not  supported  by  the  fact 
alone  that  one  applicant,  Capital,  could  offer  one  carrier 
service  to  five  small  Michigan  cities.  Capital  service  to 
these  small  cities  has  nothing  to  do  'with  who  should  ob¬ 
tain  nonstop  rights  between  New  York  and  Chicago  or 

7  In  addition,  a  statement  by  the  Examiner  that  if  Northwest  is 
certificated  to  render  New  York-Chicago  service  it  could  build  up 
its  load  factors  on  its  routes  west  of  Chicago  W’here  population 
density  is  slight  is  misconstrued  as  implying  some  substantial  im¬ 
provement  of  service  to  small  towns  west  of  Chicago  (App.  297-8). 

8  New  one-carrier  service,  as  distinguished  from  one-plane  service, 
is  not  much  of  a  benefit.  Capital  did  not  propose  to  fly  aircraft 
directly  from  Buffalo  to  Flint  or  the  other  Michigan  cities.  The 
plane  would  be  flown  to  Detroit  and  another  flight  taken  to  the 
Michigan  city.  All  that  one-carrier  service  means  is  that  the  pas¬ 
sengers  can  continue  on  the  same  airline.  Whether  this  is  an  ad¬ 
vantage  or  not  depends  on  the  time  of  connecting  schedules. 

9  Respondent’s  Brief  (p.  4)  states  that  the  Examiner  found  as 
follows : 

“.  .  .  that  selection  of  a  new  carrier  with  no  supporting 
route  would  assure  service  only  for  the  larger  cities  lying  be¬ 
tween  New  York  and  Chicago;  while,  on  the  other  hand,  award¬ 
ing  the  new  services  to  existing  carriers  in  the  important 
traffic  generating  area  would  permit  them  to  use  additional 
revenues  and  expand  services  over  the  less  profitable  routes 
and  leaner  traffic  cities  which  they  are  obligated  to  serve  (App. 
307-310).” 
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who  should  be  able  to  render  service  proposed  by  Peti¬ 
tioners  on  a  route  between  the  cities  New  York,  Philadel¬ 
phia,  Pittsburgh,  Cleveland,  Detroit  and  Chicago. 

Third — Respondent’s  Brief  (pp.  29-31)  apparently  as¬ 
serts,  without  any  supporting  evidence,  that  the  Board 
can  prefer  carriers  who  serve  small  towns  on  the  theory 
that  it  will  improve  their  ability  to  render  that  service. 
Supporting  evidence  is  not  needed  because  this  "Is  /a 
“well  recognized  public  utility  principle”  and  the  public 
benefits  resulting  from  it  are  “so  obvious  as  not  to  re¬ 
quire  detailed  explanation.” 

If  it  is  a  well-recognized  public  utility  principle,  Re¬ 
spondent  has  failed  to  find  any  authority  to  support  it.10 


10  Logically,  Respondent’s  argument  means  that  the  passengers 
who  travel  between  major  traffic  centers  underwrite  the  cost  in¬ 
curred  by  passengers  going  to  smaller  cities.  The  inconsistency  of 
this  doctrine  with  accepted  public  utility  principles  has  been  set 
forth  by  L.  S.  Keyes,  in  “ A  Reconsideration  of  Federal  Control  of 
Entry  into  Air  Transportation,”  22  Journal  of  Air  Law  and  Com¬ 
merce,  192  at  198  as  follows: 

“Furthermore,  the  suggested  practice,  far  from  being  ‘con¬ 
sistent  with  the  normal  public  utility  concept’  is  entirely  in 
opposition  to  the  overwhelming  weight  of  precedent  in  this 
field.  In  all  the  various  forms  in  which  the  problem  presents 
itself  to  a  regulatory  commission,  the  actual  burdening  of  one 
class  of  traffic  in  order  to  provide  below-cost  service  to  another 
is  in  the  great  majority  of  cases  rejected  as  contrary  to  public 
policy.  For  example,  as  Dr.  I.  L.  Sharfman  has  noted,  it  has 
been  the  general  practice  of  the  Interstate  Commerce  Commis¬ 
sion  from  the  very  beginning  to  refuse  to  permit  the  fixing  of 
rates  ‘so  low  as  to  impose  a  burden  on  other  traffic,’  ( Rates  and 
Charges  on  Food  Products,  3  I.C.R.  93,  104  (1890)  cited  in 
I.  L.  Sharfman,  The  Interstate  Commerce  Commission  (New 
York,  The  Commonwealth  Fund,  1936),  Part  III,  Volume  B, 
p.  444)  and  in  this  view  the  Commission  has  had  consistent 
judicial  support.”  Citing  Norfolk  and  Western  Ry.  Co.  v.  West 
Virginia,  236  U.S.  605,  609  (1915) ;  Northern  Pacific  Ry.  Co.  v. 
State  of  North  Dakota,  236  U.S.  585,  598  (1915).  See  also, 
C.  Woody  Thompson  and  Wendell  R.  Smith,  Public  Utility 
Economics  (New  York,  McGraw-Hill,  1941,  pp.  443-9). 
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And  if  the  benefits  are  so  obvious,  Respondent  has  not 
been  able  to  find  them  in  this  record.  Petitioners  be¬ 
lieve  that  this  is  a  cliche — nut  a  principle  and  not  a 
policy.  Petitioners  presented  evidence  to  show  that 
benefits  to  small  towns  had  little  relevance  in  deter¬ 
mining  who  should  be  preferred  in  rendering  service 
between  the  major  cities.  They  were  the  only  ones  to  do 
so.  The  issue  here  is  whether  the  Board  is  able  to  dis¬ 
miss  applications  without  any  supporting  evidence  on 
the  basis  of  an  assertion  alone. 

in 

Respondent  Did  Not  Make  Adequate  Findings  as  to  the 
Extent  of  New  Authorizations  Required  by  the  Public 
Convenience  and  Necessity 

Petitioners’  Brief  urged  that  the  Board  had  not  an¬ 
alyzed  the  air  traffic  market  and  determined  the  number 
of  carriers  required  by  the  public  convenience  and  neces¬ 
sity  over  the  routes  at  issue.  Therefore,  the  Board’s 
conclusion  that  if  Petitioners’s  application  is  granted, 
it  would  be  necessary  to  forego  the  corrections  in  route 
deficiencies  of  Capital,  Northwest  and  TWA,  was  not 
supported  by  adequate  subsidiary  findings  (See  Peti¬ 
tioners’  Brief,  Part  III). 

Respondent’s  Brief  (p.  37)  asserts  that  Petitioners 
“treat  the  area  here  involved  as  one  of  virtually  un¬ 
limited  traffic  potential.”  This  is  factually  incorrect  for 
Petitioners  had  submitted  definite  calculations  as  to  the 
extent  of  the  market.11  But  Petitioners’  position  is  that 


11  For  example,  Petitioners  had  predicted  that  domestic  trunk¬ 
lines  would  reach  18  billion  revenue  passenger  miles  in  1955  includ¬ 
ing  passengers  carried  by  irregular  carriers  (App.  55).  The  worth 
of  the  Examiner’s  judgment  that  Petitioners’  estimates  were  “ex¬ 
tremely  and  unduly  optimistic”  (App.  310)  is  demonstrated  by  the 
fact  that  for  the  year  ended  September  30,  1955,  certificated  trunk¬ 
lines  alone  had  generated  18,625,191,000  revenue  passenger  miles. 
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the  findings  are  inadequate.  Irrespective  of  whether  or 
not  Petitioners  accurately  calculate  traffic  volume,  the 
Board  did  not  make  adequate  findings  as  to  the  amount 
of  service  required  by  the  public  convenience  and  neces¬ 
sity  or  the  number  of  carriers  which  should  be  author¬ 
ized.  I 


It  is  no  answer  to  assert  that  the  Examiner  would 
not  have  certificated  Petitioners  even  if  their  traffic  esti¬ 
mates  were  accepted.  For  the  Board  said  that  if  it 
granted  Petitioners’  application  it  “would  find  it  neces¬ 
sary  to  forego  the  public  benefits  flowing  from  the  im¬ 
provements  in  the  existing  carriers’  route  pattern”  and 
“w-e  can  find  no  sound  basis  for  doing  so  in  this  rec¬ 
ord.”  (App.  446)  In  the  absence  of  findings  supporting 
the  conclusion  that  the  market  was  so  restricted  that  it 
could  not  support  both  Petitioners’  proposed  service 
and  the  proposals  of  Northwest,  Capital  and  TWA,  it 
is  not  clear  that  the  Board  would  have  denied  Petition¬ 


ers’  application.  Admittedly  the  situation  is  ambiguous 
but  this  ambiguity  is  created  by  the  Board’s  practice  of 
adopting  Examiner’s  decisions  wholesale  without  a  clear 


adopting  Examiner’s  decisions  wholesale  without  a  clear 
indication  of  the  specific  findings  with  which  it  agrees. 
It  is  the  Board’s  responsibility  to  be  clear  and  specific. 
Heitmeyer  v.  Federal  Communications  Commission ,  68 
App.  D.C.  180,  1S5,  95  F.  2d  91,  at  96. 


The  Act  provides  that  the  Board  “shall  issue  a  certi¬ 
ficate  authorizing  the  whole  or  any  part  of  the  trans¬ 
portation  covered  by  an  application  if  it  finds  that  .  .  . 
such  transportation  is  required  by  the  public  conven¬ 
ience  and  necessity.”  (49  U.S.C.  481(d).  The  Board 
made  no  determination  of  the  extent  of  the  transporta¬ 
tion  market  covered  by  the  applicant  or  the  number  of 
carriers  required  by  the  public  convenience  and  neces¬ 
sity.  Precise  calculations  may  not  be  possible.  The  ex- 
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actness  required  in  rate  cases  may  not  be  feasible.12 
But  certainly  something  more  than  the  vague  generali¬ 
ties  contained  in  the  Board  opinion  here  is  required. 
Vague  references  to  national  transportation  policy, 
judgment,  and  prophecy  do  not  relieve  the  Board  of  its 
obligation  to  explain  what  it  does  and  why.  Certainly 
it  is  possible  and  essential  that  the  Board  make  some 
determination  of  the  amount  of  new  transportation  re¬ 
quired  by  the  public  convenience  and  necessity  and  set 
forth  with  clarity  and  definiteness  how’  they  arrive  at 
that  conclusion.13 


12  The  principle  of  Florida,  et  al.  v.  United  States,  282  U.S.  194 
(1931)  and  Mississippi  River  Fuel  Corp.  V.  Federal  Power  Commis¬ 
sion,  82  App.  D.C.  208,  214,  163  F.  2d  433,  439,  extend  beyond  rate 
cases.  The  calculations  required  in  those  cases  are  both  complex 
and  involve  expert  judgments.  In  principle,  the  case  indicates  a 
judicial  insistence  that  administrative  agencies  come  to  disciplined 
conclusions  by  stating  clearly  how’  they  reached  a  result  within 
their  statutory  power.  This  principle  is  fully  applicable  here. 

13  American  urges  that  Petitioners  are  estopped  from  claiming 
that  the  Board  erred  in  failing  to  make  a  segment  by  segment 
analysis  of  traffic  because  of  Petitioners’  position  in  the  hearing 
below  that  any  such  traffic  analysis  w’as  impossible  (American’s 
Brief,  pp.  4,  5  and  17).  The  quote  in  American’s  Brief  (p.  17) 
relates  solely  to  an  effort  to  compute  traffic  volume  by  an  analysis 
of  the  origin  and  destination  of  passengers  (App.  72-73).  The  diffi¬ 
culty  was  that  this  information  does  not  indicate  the  routing  of 
through  passengers.  Later  the  carriers  submitted  additional  data 
of  total  traffic  on  planes  flying  between  each  city  pair.  From  this 
data,  the  passengers  and  passenger  miles  between  each  segment 
pair  can  be  computed.  (App.  15-17).  In  any  event,  this  argument 
misunderstands  Petitioners’  position.  Petitioners  are  not  insisting 
on  a  precise  calculation  of  the  amount  of  traffic  at  some  specified 
date  on  each  of  the  segments.  It  is  insisting  that  the  Board  make 
findings  as  to  the  amount  of  new  service  required  by  the  public 
convenience  and  necessity  and  the  number  of  carriers  which  should 
be  certificated  to  provide  that  service.  It  is  urging  that  the  Board 
make  new  findings  as  to  the  volume  of  traffic  in  the  area  before  it 
can  make  such  a  determination. 
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IV 

i 

Respondent’s  Brief  Overstates  the  Discretion  Granted 
the  Board  in  Determining  Fitness 

Respondent  relies  on  two  cases,  Federal  Communica¬ 
tions  Commission  v.  WOKO,  Inc.,  329  U.S.  223  ^1946), 
and  ABC  Freight  Forwarding  Corp.  v.  United  States, 
125  F.  Supp.  926  (S.D.  N.Y.  1954)  to  support  the  propo¬ 
sition  that  the  Board  has  virtually  unfettered  discre¬ 
tion  to  find  an  applicant  unfit. 

A.  The  WOKO  Case.  j 

WOKO,  for  a  period  of  twelve  years,  concealed  the 
true  ownership  of  the  station  and  had  submitted  false 
affidavits  and  testimony  to  the  Federal  Communications 
Commission.  The  Court  held: 

“We  cannot  say  that  the  Commission  is  required 
as  a  matter  of  law  to  grant  a  license  on  a  delib¬ 
erately  false  application  even  if  the  falsity  were 
not  of  this  duration  and  character,  nor  can  we  say 
that  refusal  to  renew’  the  license  is  arbitrary  and 
capricious  under  such  circumstances.  .  .  .  We  agree 
that  this  is  a  hard  case,  but  we  cannot  agree  that 
it  should  be  allowed  to  make  bad  law’.”  (pp.  228, 
229) 

This  is  a  long  w^ay  from  vesting  complete  discretion 
in  the  hands  of  the  agency.  There  is  nothing  in  the 
WOKO  Case  that  removes  this  area  of  administrative 
action  from  normal  legal  requirements — nothing  that 
warrants  the  conclusion  that  the  Board  can  act  arbi¬ 
trarily  or  without  proper  findings  or  that  its  determina¬ 
tion  need  not  be  supported  by  substantial  evidence. 

Moreover,  it  must  be  recognized  that  the  WOKO  Case 
was  dealing  with  a  different  statute  and  a  different 
agency.  Most  of  the  FCC  cases  where  renew’al  has  been 
refused  involved  intentional  concealment  of  facts  relat- 
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ing  to  the  ownership  of  the  station.14  Actual  ownership 
is  important  because  the  Commission  is  dealing  wdth  the 
media  of  mass  communication  and  must  be  constantly 
alert  to  the  danger  of  ownership  being  concentrated  in 
too  few  hands.15  In  addition,  the  moral  quality  of  pro¬ 
grams  broadcast  into  thousands  of  homes  is  a  paramount 
public  interest  consideration  directly  related  to  actual 
ownership.  Moreover,  the  Commission  has  hundreds  of 
licenses  to  review  every  year.  As  an  administrative 
matter,  it  must  be  able  to  rely  on  sworn  representa¬ 
tions  in  its  applications.  The  problem  was  stated  in 
Kcmawha  Valley  Broadcasting  Co.,  3  RR  1947,  as  fol¬ 
lows  : 

“.  .  .  In  the  great  bulk  of  its  actions  the  Com¬ 
mission  must  act  upon  the  basis  of  written  repre¬ 
sentations  made  by  applicants,  licensees,  or  their 
counsel,  and  as  a  practical  matter  it  is  only  through 
reliance  upon  such  representations  that  the  Commis¬ 
sion  is  enabled  to  discharge  properly  its  statutory 
duties.”  (p.  19S5) 

For  this  reason  the  Commission  told  the  Court  that  in 
“administering  the  Act  it  must  rely  on  reports  of  licen¬ 
ces.”  (See  Federal  Communications  Commission  v.  WOKO, 
supra ,  p.  228) 


14  See  Federal  Communications  Commission  v.  WOKO,  329  U.S. 
223  (1946);  Federal  Communications  Commission  v.  Broadcasting 
Service,  337  U.S.  901  (1949) ;  Great  Western  Broadcasting  Associa¬ 
tion  v.  Federal  Communications  Commission,  68  App.  D.C.  119,  94 
F.  2d  244  (1937) ;  Independent  Broadcasting  Corp.  v.  Federal  Com¬ 
munications  Commission,  89  App.  D.C.  396,  193  F.  2d  900  (1951) ; 
Federal  Communications  Commission  v.  Bulova  &  Henshel  (Mester), 
332  U.S.  749;  Calumet  Broadcasting  Corp.  v.  Federal  Communica¬ 
tions  Commission,  82  App.  D.C.  59,  160  F.  2d  285  (1947). 

15  Arkansas-Oklahoma  Broadcasting  Corp.,  3  RR  479  (1946); 
Abilene  Broadcasting  Co.,  12  FCC  576,  3  RR  1671  (1942) ;  Southern 
Tier  Radio  Service,  11  FCC  171,  3  RR  211  (1946) ;  Plains  Radio 
Broadcasting  Co.  v.  Federal  Communications  Commission,  125  F.  2d 
359,  4  RR  2157). 
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In  this  frame  of  reference  the  WOKO  Case  has  little 
applicability  here  for  these  reasons: 

1.  The  violations  by  WOKO  related  to  false  repre¬ 
sentations,  a  kind  of  violation  peculiarly  significant  un¬ 
der  the  Communications  Act. 

2.  The  violations  were  not  committted  under  a  claim 
of  right.  They  were  carefully  concealed  and  designed 
to  deceive  the  Commission.  The  Board  here  did  not  find 
that  the  Petitioners  had  acted  deceptively  (App.  446-8). 

3.  The  violations  were  of  a  type  that  had  a  direct  re¬ 
lationship  to  the  kind  of  operation  that  WOKO  would 
be  likely  to  conduct  if  its  license  were  renewed.  WOKO 
was  already  operating  a  station  and  seeking  renewal. 
They  had  consistently  deceived  the  Commission.  It  was 
a  reasonable  inference  that  they  might  do  so  again.  Pe¬ 
titioners’  position  is  different.  Petitioners  have;  con¬ 
sistently  conducted  a  safe  operation  fully  responsible  to 
the  passengers  and  to  the  business  community.  Any 
violation  of  the  regulations  relate  to  flying  too  fre¬ 
quently — a  problem  that  would  not  arise  were  they  cer¬ 
tificated  (See  Petitioners’  Brief,  pp.  47-52).  Since  they  have 
a  history  of  safe  and  responsible  operation,  the  fair 
inference  is  that  this  will  continue  if  they  are  certificated. 

B.  The  ABC  Freight  Forwarding  Case. 

In  ABC  Freight  Forwarding  Corporation  v.  United 
States,  supra,  the  two  issues  were  (1)  whether  the  evi¬ 
dence  was  sufficient  to  establish  that  a  shipping  associa¬ 
tion  was  the  “alter  ego”  of  an  applicant,  and  (2)  whether 
the  Commission  erred  in  finding  from  the  facts  that  an 
applicant  who  has  participated  through  concealment  in 
illegal  activities  relating  to  the  authority  sought,  is  un¬ 
qualified.  The  differences  between  the  two  cases  are 
apparent. 
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1.  In  the  ABC  Freight  Forwarding  Case,  there  was  no 
question  of  finding  one  applicant  unfit  because  of  viola¬ 
tions  and  making  no  findings  relating  to  the  violations 
of  other  applicants.  There  was  no  issue  of  comparative 
consideration  or  relative  fitness. 

2.  The  case  raised  no  issue  of  whether  the  Commis¬ 
sion  had  followed  a  different  policy  in  dealing  with  the 
applicant  than  it  had  consistently  followed  during  its 
entire  administrative  history. 

3.  The  case  raised  only  an  issue  of  substantial  evi¬ 
dence.  Even  this  issue  was  a  different  one.  There  is  no 
finding  by  the  Board  that  Petitioners  “participated 
through  concealment  in  illegal  activities.”  (App.  446-8) 
In  the  ABC  Case  there  was  no  contention  that  the  Com¬ 
mission  did  not  look  at  the  'whole  record  and  ignored 
the  evidence  pointing  towards  responsible  operations  or 
that  it  weighed  the  evidence  on  the  basis  of  a  different 
standard  than  it  applied  to  other  applicants  (See  Peti¬ 
tioners’  Brief,  pp.  47-52). 


V 

The  Board’s  Fitness  Determination  is  Unsupported  by 
Proper  Findings  and  is  Arbitrary 

Petitioners’  Brief  (Part  V)  had  urged  that  the  Board’s 
determination  that  Petitioners  were  unfit  was  not  based 
on  proper  findings  for  the  following  reasons: 

1.  Under  Board  precedent,  violations  are  not  a  bar 
to  certification  but  are  "weighed  against  the  violations  of 
other  applicants  and  the  need  for  service  (Haicaiian  In¬ 
traterritorial  Service  Case,  10  CAB  62  (1949) ;  Trans¬ 
atlantic  Cargo  Case,  CAB  Order  No.  E-9311,  June  17, 
1955). 

2.  Five  of  the  other  applicants  had  seriously  violated 
the  Act. 
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3.  The  Board  findings  are  inadequate  becanse  they  do 
not  make  a  comparative  evaluation  of  the  relative  fit¬ 
ness  of  the  applicants  nor  weigh  the  effect  of  violations 
against  the  need  for  service. 

In  addition,  Petitioners’  Brief  (Part  VI)  pointed  out 
that  for  17  years  the  Board  had  not  considered  viola¬ 
tions  decisive  of  the  fitness  question  despite  violations 
more  serious  than  those  charged  to  Petitioners.  The 
treatment  of  Petitioners  here  was  thus  arbitrary. 

Respondent’s  Brief  urges : 10 

1.  That  Petitioners  have  no  right  to  a  comparative 
consideration  with  other  applicants  (pp.  21-25). 

2.  That  the  Board  is  not  required  to  deal  with  all 
cases  as  it  has  dealt  with  some  that  seem  comparable 
(pp.  17-18). 

3.  That  the  violations  of  other  carriers  were  less  seri¬ 
ous  (p.  22). 

; 

A.  Petitioners  Have  a  Right  to  Comparative  Consid¬ 
eration. 

i 

Board  Counsel  states  that  “since  Petitioners  are  dis¬ 
qualified  to  receive  the  certificate  award,  they  similarly 


10  Respondent’s  Brief  (p.  22)  also  contends  that  since  American, 
National  and  Colonial  applications  were  denied  on  grounds  of  pub¬ 
lic  convenience  and  necessity,  the  question  of  their  fitness  is  irrele¬ 
vant.  The  Board  denied  Petitioners’  application  on  grounds  of 
public  convenience  and  necessity  also.  It  made  an  additional  find¬ 
ing  on  the  issue  of  Petitioners’  fitness.  It  apparently  did  so  because 
it  felt  that  proper  disposition  of  the  issues  raised  required  a  deter¬ 
mination  on  both  the  public  convenience  and  necessity  and  fitness 
issues  raised  by  Petitioners’  application.  Both  issues  were  equally 
raised  by  the  applications  of  American,  National  and  Colonial. 
The  failure  to  determine  the  issue  fitness  raised  by  Petitioners  as 
to  the  applications  of  these  carriers,  is  a  further  indication  that  the 
Board  measured  Petitioners’  application  on  a  different  scale  than  it 
applied  to  those  of  other  carriers. 
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are  not  entitled  to  a  comparative  evaluation  of  the  merits 
of  their  application.”  (p.  23)  It  describes  Petitioners 
as  “barred  from  receiving  certificate  authority.”  The 
cases  cited  relate  to  applicants  who  were  absolutely 
barred  from  receiving  a  license  under  the  principles 
established  by  the  Federal  Communications  Commission 
in  its  administrative  construction  of  the  Communications 
Act.17 

The  conclusion  of  Board  Counsel  is  in  direct  conflict 
with  the  decisions  of  the  Board  itself.  Under  the  Board’s 
construction  of  the  Act,  fitness  is  a  relative  matter  re¬ 
quiring  comparison  between  applicants  and  a  weighing 
of  the  violations  against  the  need  for  the  service.  In 
the  Hawaiian  Intraterritorial  Service  Case,  10  CAB  62, 


17  Thus,  in  the  first  Simmons  Case,  Simmons  v.  Federal  Com¬ 
munications  Commission,  79  App.  D.C.  264,  145  F.  2d  578  (1944), 
the  Court  found  that  the  “public  convenience,  interest  and  necessity 
clearly  require  the  Commission  to  deny  applications  for  considera¬ 
tion  which  ■would  menace  air  navigation.”  In  the  second  Simmons 
Case,  Simmons  v.  Federal  Communications  Commission,  83  App. 
D.C.  862,  169  F.  2d  670  (1948)  cert,  den.,  335  U.S.  846  (1948),  the 
applicant  was  barred  because  the  Commission  found  that  the  public 
interest,  convenience  and  necessity  would  not  be  served  because  a 
“program  policy  which  makes  no  effort  whatsoever  to  tailor  the 
programs  offered  by  the  national  network  organization  to  the  par¬ 
ticular  needs  of  the  community  served  by  the  radio  station  does  not 
meet  the  public  service  responsibilities  of  a  radio  broadcast  licen¬ 
see.”  In  Mansfield  Journal  Co.  v.  Federal  Communications  Cojn- 
mission,  86  App.  D.C.  102,  180  F.  2d  28  (1950),  the  applicant  was 
barred  because  the  Commission  found  that  it  was  “contrary  to  the 
public  interest  to  grant  a  license  to  a  newspaper  which  had  at¬ 
tempted  to  suppress  competition  in  advertising  and  news  dissemi¬ 
nation”  though  the  Court  pointed  out  that  the  “criteria  of  public 
convenience,  interest  and  necessity  was  not  intended  to  permit  the 
Commission  to  deny  licenses  arbitrarily.”  In  Klein  V.  Federal  Com¬ 
munications  Commission,  -  App.  D.C.  - ,  Case  No.  12,453, 

decided  February  2,  1956,  the  applicant  was  barred  because  of  the 
determination  that  it  was  lacking  in  character,  qualifications  be¬ 
cause  of  circumstances  underlying  the  issuance  of  a  fraud  order 
against  him  by  the  Postmaster  General.  In  all  these  cases,  a  par¬ 
ticular  factor  constituted  an  absolute  bar  to  certification. 
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67  (1949),  the  Board  determined  that  Transpacific  Air¬ 
lines  had  operated  a  daily  scheduled  service  in  violation 
of  the  Act.  It  found  it  was  “fit,  willing  and  able  .  .” 
and  expressly  held  that  violations  “do  not  constitute  a 
legal  bar  to  the  granting  of  a  certificate.” 

The  Board  went  even  further.  It  found  that  it  “must 
give  due  weight  to  all  considerations  of  public  interest, 
weighing  the  advantages  against  the  disadvantages'  that 
are  likely  to  flow  from  its  certification.”  It  determined 
that  the  “public  need  for  this  additional  service  is  suffi¬ 
cient  to  outweigh”  the  violations  committed  by  the  ap¬ 
plicant.  Certainly  no  fair  reading  of  this  case  can  lead 
to  any  other  conclusion  but  that  the  Board  is  in  sharp  dis¬ 
agreement  with  the  position  of  Board’s  Counsel.  The 
Board  determined  that  violations  are  not  an  absolute 
bar  to  certification.  It  certificated  a  carrier  which  had 
operated  daily  scheduled  service  without  a  certificate. 
It  did  so  because  it  concluded  that  the  need  for  service 
outweighed  the  violations.18 


18  The  Civil  Aeronautics  Act  was  modeled  after  the  Motor  Carrier 
Act,  49  Stat.  543,  49  U.S.C.  §  301,  et  seq.,  Application  of  Marquette 
by  TWA,  2  CAB  409  (1940).  Its  provisions  are  much  closer  to  this 
Act  than  to  the  Federal  Communications  Act.  The  Board’s  principle 
in  the  Hawaiian  Intraterritorial  Service  Case  that  violations  are  not 
an  absolute  bar  to  certification  has  long  been  followed  by  the  Inter¬ 
state  Commerce  Commission.  See  for  example:  Nichols  Extension 
of  Operations,  21  MCC  242  (1939) ;  House  Contract  Carrier  Appli¬ 
cation,  1  MCC  725,  733;  Peoples  Rapid  Transit  Corp.,  7  MCC  18, 
20-21 :  Jahnck  Bros.,  8  MCC  137,  139 ;  Reigh  and  Reich,  13  MCC 
95,  96;  Krajcek  Common  Carrier  Application,  21  MCC  209,  210; 
Buckeyhar  Common  Carrier  Application,  22  MCC  33,  51  and  52; 
Lyon  Van  &  Storage  Co.,  22  MCC  265,  267 ;  Tubb  Ext.,  27  MCC 
219,  221 ;  Lee  and  Eastern,  27  MCC  653,  655-6 ;  Vogel  Ext.,  29  MCC 
330,  332;  V.  Gardner  Contract  Carrier  Application,  4  MCC  123; 
Foster  Ext.,  4  MCC  51;  Fleetville  Trucking  Co.,  8  MCC  371,  373; 
Laffee  Contract  Carrier  Application,  8  MCC  368 ;  Confield  Contract 
Carrier  Application,  14  MCC  461,  462-3 ;  Ry.  Express  Agency  Ext., 
31  MCC  332,  336;  Vedder  Oil  Co.,  1  MCC  757,  759;  Los  Ahgeles- 
Seattlc  Transit  Co.,  4  MCC  575,  580;  Magill  &  Thompson,  6  MCC 
616,  617;  R  &  R  Express  Co.,  7  MCC  115,  116;  Garrison  Contract 
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The  Board  was  even  more  specific  in  the  recent  Trans¬ 
atlantic  Cargo  Case ,  CAB  Order  No.  E-9311,  June  17, 
1955.  Here  several  of  the  parties  opposing  certification 
of  Seaboard  and  Western  claimed  that  the  violations  of 
that  carrier  barred  it  from  receiving  a  certificate,  the 
same  contention  as  made  here  by  Board  Counsel.  The 
Board  disposed  of  this  contention  as  follows: 

“.  .  .  Several  of  the  parties,  relying  upon  the  same 
policy  statement,  contend  that  since  Seaboard  has 
been  found  guilty  of  knowing  and  wilful  violations, 
it  is  ineligible  for  certification.  We  think  this  view 
misinterprets  our  holding  in  the  Hawaiian  Intrater¬ 
ritorial  Service  Case.  We  believe  that  -we  made  it 
clear  in  that  case  that  a  finding  of  past  violations 
does  not  constitute  a  legal  bar  to  future  certifica¬ 
tion,  but  is  a  factor  to  be  considered  in  determining 
which  applicant  should  be  certificated. 

“.  .  .  From  our  comparison  of  the  qualifications 
of  the  applicants,  it  is  clear  that  none  is  as  qualified 
for  transatlantic  cargo  service  as  is  Seaboard. 
Moreover,  three  of  the  applicants,  viz.,  Transocean, 
Trans-Caribbean  and  Tiger  have  each  been  guilty 
of  violations  in  the  past,  leaving  only  EAA,  which 
has  never  operated,  and  Overseas,  whose  commer¬ 
cial  operations  have  been  extremely  limited  .  .  .” 
(pp.  30,  31)  (Underscoring  supplied) 

The  Board  again  found  that  violations  do  not  bar  an 
applicant.  It  made  a  comparative  determination  of  the 
relative  fitness  of  Seaboard  and  other  applicants  who 
had  also  violated  the  Act. 


Carrier  Application,  53  MCC  195  (1951);  Tribby  Contract  Carrier 
Application,  17  MCC  689;  See  also  Harris  Forwarding  Co.,  Inc., 
23  MCC  67,  71,  72;  Merit  Dress  Co.,  2  MCC  553,  555;  Gresh  Ext., 
11  MCC  443,  454;  Ry.  Exp.,  Ag.  Ext.,  31  MCC  343,  351;  O.L.D. 
Forwarding  Corp.,  33  MCC  719,  721 ;  Macluse  Common  Carrier 
Application,  34  MCC  505,  509;  Harris  Ext.,  17  MCC  309,  312; 
Des  Portes  Extension,  20  MCC  552,  553;  Thompson  &  Bookshms, 
29  MCC  633,  636;  D.  A.  Beard  Truck  Lines,  34  MCC  395,  416; 
Barker  Common  Carrier  Application,  41  MCC  310,  311. 
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Continental  Southern  Lines  v.  Civil  Aeronautics  Board, 
90  App.  D.C.  352,  197  F.  2d  397,  cert,  den.,  344  U.S.  831 
(1952)  involved  a  different  question.  In  this  case  the 
Board  found  that  the  carrier  could  not  meet  the  stand¬ 
ard  of  public  convenience  and  necessity  because  it  was 
not  in  a  position  to  start  service  immediately.  The 
Court  held: 

“.  .  .  These  widely  ranged  factors  were  consid¬ 
ered  by  the  Board  in  this  case  in  the  light  of  a  long 
history  of  CAB  effort  to  provide  feeder  service  in 
the  Parks  and  Reopened  Valley  areas:  the  pressing 
need  for  early  service,  the  substantial  probability  of 
added  delays  and  the  uncertainties  in  connection 
with  the  certification  of  Continental.  We  think  the 
Board  properly  concluded  therefrom  that  it  could 
not  find  that  “the  public  interest  requires  service 
over  any  of  the  Parks  routes  by  Continental  South¬ 
ern  regardless  of  the  circumstances  that  it  is  a  sur¬ 
face  carrier.”  Having  correctly  decided  that  under 
all  the  circumstances  Continental  could  not  furnish 
the  immediate  service  which  the  public  convenience 
and  necessity  required,  the  Board  was  not  compelled 
to  decide  whether  Continental  was  otherwise  more 
fit,  willing  and  able  than  the  other  applicants  .  .  .” 
(pp.  402-403) 

Obviously  an  applicant  for  a  certificate  has  to  meet 
both  the  standard  of  fitness  and  the  standard  of  public 
convenience  and  necessity.  Since  Continental  Southern 
could  not  provide  the  service  required  by  the  public 
convenience  and  necessity,  the  question  of  its  fitness  was 
immaterial.  The  same  thing  is  true  in  this  case.  Peti¬ 
tioners  must  establish  that  the  Board  erred  both  in  its 
determination  relating  to  the  public  convenience  and 
necessity  and  in  its  determination  as  to  Petitoners’  fit¬ 
ness.  But  this  does  not  mean  that  in  determining 
whether  Petitioners  are  fit,  the  Board  can  ignore  its 
prior  administrative  construction  of  the  Act  and  refuse 
to  determine  the  relative  effect  of  violations  on  various 
applicants. 
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Petitioners  are  not  saying  that  other  applicants  are 
barred  on  fitness  grounds.  Our  position  is  that  under 
the  Board’s  precedent,  fitness  is  a  relative  matter.  It 
is  required  to  weigh  the  relative  qualifications  of  all  ap¬ 
plicants  as  to  fitness  and  the  effect  of  the  violations 
against  the  need  for  service  offered  by  Petitioners. 
Hawaiian  Intraterritorial  Service  Case,  supra;  Trans¬ 
atlantic  Cargo  Case,  supra.  Having  established  a  con¬ 
sistent  administrative  construction  of  the  statute,  the 
Board  cannot  disregard  it  in  considering  Petitioners’ 
application. 

It  is  not  Petitioners  who  have  set  the  rules  for  the 
Board’s  cases.  It  is  the  Board  itself.  Having  estab¬ 
lished  an  administrative  construction,  the  Board  is  ob¬ 
liged  to  follow  it.  For  the  Board  not  to  meet  the  stand¬ 
ards  which  it  itself  has  set  for  a  fitness  determination 
is  to  act  arbitrarily  and  without  proper  findings.19 

B.  The  Board  May  Not  Apply  Different  Standards 
to  Applicants. 

Respondent’s  Brief,  pp.  17-18,  cites  the  WOKO  Case  in 
the  proposal  that  the  Board  is  not  required  “to  deal  with 


19  American’s  contention  that  since  the  Board  found  there  was  no 
public  need  for  the  service  there  was  no  necessity  of  weighing  the 
violations  against  Petitioners’  need  for  proposed  service  is  a  logical 
sophistry  (American’s  Brief,  pp.  6,  29).  Petitioners  agree  that  they 
must  establish  that  the  Board  erred  both  in  its  determination  that 
the  public  convenience  and  necessity  did  not  require  the  granting 
of  Petitioners’  application  and  the  determination  that  Petitioners 
were  unfit.  If  Petitioners  are  correct,  then  the  Board  has  an  obli¬ 
gation  to  reassess  and  determine  the  need  for  its  service.  If  the 
Board  should  find  a  need  for  its  service,  there  w’ould  be  the  obliga¬ 
tion  to  weigh  that  need  against  the  violations  charged  to  Petitioners. 
American’s  point  is  only  correct  in  the  event  the  Court  determines 
that  the  Board  properly  dismiss  Petitioner’s  application  on  public 
convenience  and  necessity  grounds.  If  that  is  proper,  however,  the 
appeal  fails  per  se  and  the  argument  in  American's  Brief  is 
extraneous. 
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all  cases  at  all  times  as  it  has  dealt  with  some  that  seem 
comparable.”  Petitioners  recognized  that  the  Board  is 
not  bound  by  a  doctrine  of  stare  decisis  and  could  have 
changed  its  policy.  Petitioners  urged,  however,  that  the 
Board  action  here  was  arbitrary  because  it  applied  a 
different  standard  of  fitness  than  previously  employed 
without  announcing  a  change  in  standards  and  applied 
it  to  Petitioners  alone  among  the  applicants.  They  con¬ 
tend  that  it  is  improper  for  the  Board  to  apply  a  dif¬ 
ferent  standard  to  applicants  in  the  same  case.  There 
were  no  such  problems  in  the  WOKO  Case. 

i 

C.  The  Board  Made  no  Findings  That  Petitioners* 
Violations  Were  More  Serious  Than  Those  of  Other 
Applicants. 

Respondent’s  Brief  (p.  22)  urges  that  the  violations  of 
other  applicants  “do  not  remotely  approach  those  of 
Petitioners  from  the  standpoint  of  seriousness.”  The 
Board  might  have  been  justified  in  distinguishing  be¬ 
tween  other  applications  and  Petitioners  if  it  had  made 
a  finding  that  they  had  more  serious  implications  on 
their  fitness  than  those  of  other  applicants.  If  it  had, 
Petitioners  would  have  had  the  opportunity  to  show  that 
the  finding  was  not  supported  by  substantial  evidence. 
However,  the  Board  made  no  such  finding.  It  simply 
ignored  the  violations  of  other  applicants.  The  opinion 
of  Board  Counsel  that  violations  of  Petitioners  were 
more  serious  is  no  substitute  for  a  Board  finding.20 


20  In  terms  of  the  objectives  of  the  Act  set  forth  in  Section  2 
(49  U.S.C.  402)  the  violations  of  other  applicants  were  far  more 
serious.  The  net  effects  of  Petitioners'  operations  have  been  to 
promote  the  development  of  low  fare  air  transportation.  See  Large 
Irregular  Air  Carrier  Investigation,  Order  No.  E-9744,  November 
15.  1955,  p.  7.  On  the  other  hand,  American  violated  a  safety  regu¬ 
lation,  an  extremely  serious  matter  in  aviation.  The  effect  of 
Eastern’s  violations  was  to  delay  for  twTo  years  the  improvements 
in  route  structure  and  service  to  the  public  which  it  had  said 
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VI 

The  Board’s  Finding’  That  Petitioners  Are  Unfit  Is  Not 
Supported  by  Substantial  Evidence 

The  major  portion  of  Respondent’s  Brief  is  devoted 
to  the  proposition  that  the  finding  of  the  Board  is  sup¬ 
ported  by  substantial  evidence  (Resp.  Br.,  pp.  12-21).  Even 
if  this  proposition  were  correct,  it  does  not  dispense  with 
the  requirement  that  the  Board  findings  be  adequate  and 
that  it  not  act  arbitrarily. 

A.  The  Issue  is  Not  Whether  Petitioners  Violated 
the  Act  but  Whether  Their  Alleged  Violations  Were 
of  Such  a  Kind  as  to  Reasonably  Support  the  Conclu¬ 
sion  that  They  Would  Not  Conduct  a  Responsible 
Operation  if  Certificated. 

This  is  a  certificate  proceeding — not  a  compliance  pro¬ 
ceeding.  The  Civil  Aeronautics  Act  contains  no  provi¬ 
sion  stating  that  persons  who  violate  the  Board’s  reg¬ 
ulations  are  ineligible  for  a  certificate.  Instead,  Title 
IX  of  the  Act  establishes  specific  penalties  for  viola¬ 
tions.  The  law  does  not  give  the  Board  the  right  to 
use  denials  of  a  certificate  as  a  sanction  to  enforce  its 
regulations.21 


would  flow  from  its  acquisition.  During  that  period,  Colonial  re¬ 
ceived  $1,700,000  in  unnecessary  subsidy.  United ,  by  applying 
coach  fares  to  54  seat  aircraft,  undermined  the  economic  basis  of 
air  coach  development,  which  requires  an  increase  in  seats  to  per¬ 
mit  a  reduction  in  fares.  Colonial’s  violations  resulted  in  criminal 
indictments  on  80  counts.  ( United  States  v.  Colonial  Airlines,  et  al., 
Cases  Nos.  126-33,  136-34,  D.C.S.D.  N.Y.)  (See  Petitioners'  Brief, 
pp.  37-39). 

21  In  Federal  Communications  Commission  v.  WOKO,  supra,  the 
Court  held  that  “the  denial  of  an  application  for  a  license  because 
of  the  insufficiency  or  deliberate  falsity  of  the  information  required 
to  be  furnished  is  not  a  penal  measure.  It  may  hurt  and  it  may 
cause  loss  but  it  is  not  made  illegal,  arbitrary  or  capricious  by  that 
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A  certificate  proceeding  is  only  concerned  with  the 
ability  of  an  applicant  to  properly  conduct  in  the  future 
the  certificated  operations  it  proposes.  Past  violations 
are  only  significant  if  it  can  reasonably  be  inferred  that 
were  a  certificate  to  be  granted  the  applicant  would 
conduct  those  operations  in  an  unfit  manner,  i.e.,  in  vio¬ 
lation  of  the  Act.  The  Board  Opinion  accepts  this  basic 
principle.  In  concluding  that  Petitioners  were  not  fit, 
the  Board  expressly  ruled  that  “the  purpose  of  fitness 
provision  of  Section  401”  is  not  “punitive.”  And  that 
the  Board  is  only  concerned  with  the  “prospects  for  re¬ 
liability  in  conforming  to  the  Act.”  (App.  446-8). 
Despite  the  recognition  of  this  principle  in  the  Board 
opinion,  Respondent’s  Brief  is  primarily  devoted  to  a 
reargument  of  past  compliance  cases.  To  be-  significant 
here,  these  cases  must  support  the  proposition  that  Pe¬ 
titioners  would  not  conduct  a  responsible  operation  if 
certificated. 


B.  The  Record  Examined  as  a  Whole  on  the  Basts  of 
the  Same  Evidentiary  Standards  as  Applied  to  Other 

Applicants  Does  Not  Support  the  Conclusion  that  Pe- 

! 

titioners  Are  Unfit. 

Respondent’s  Brief  (p.  20)  concludes  that  “Petitioners’ 
past  activities  have  been  characterized  by  a  protracted 
and  deliberate  course  of  concealment  and  deception.” 
The  Board’s  determination  that  Petitioners  were  not  fit 


fact.”  Petitioners  agree  that  the  fact  that  a  denial  causes  loss  does 
not  make  it  a  penalty.  The  difference  is  that  in  the  WOKO  Case , 
deliberate  falsity  under  a  past  license  implied  a  reasonable  possi¬ 
bility  of  deliberate  falsity  should  the  license  be  renewed.  Petitioners 
contend  here  that  there  is  nothing  in  the  history  of  their  operations 
that  warrants  a  fair  inference  of  irresponsible  operation  should 
they  be  certificated.  In  the  absence  of  such  an  inference,  the  denial 
of  a  certificate  on  the  fact  of  violations  alone  becomes  a  sanction 
to  enforce  the  Board’s  regulations  and  a  penalty  not  authorized  by 
law. 


was  not  based  upon  any  such  finding.  Indeed,  the  basis 
of  the  Board’s  determination  was  “flagrant  violations  of 
the  Act”  (App.  446-7)  The  thesis  of  the  Board’s 
opinion  is  that  the  violations  were  open  and  notorious — 
not  that  they  were  concealed. 

The  essence  of  the  violations  charged  to  Petitioners 
is  that  they  have  allegedly  flown  more  frequently  than 
permitted  by  the  Board’s  regulations.22  Petitioners’  po¬ 
sition  is  that  the  Board  order  is  not  supported  by  sub¬ 
stantial  evidence  because  when  the  whole  record  is  ex¬ 
amined  it  cannot  reasonably  be  concluded  that  Petitioners 
would  conduct  an  irresponsible  certificated  operation. 
The  Board  does  not  deny  Petitioners’  adherence  to  safety 
requirements  and  their  business  reliability  in  dealing 
with  the  public  and  with  other  companies.  This  is  nor¬ 
mally  the  full  measure  of  responsibility  for  certificated 
operations.  The  Board  rejects  this  record 23  because 
these  items  “inure  to  the  economic  benefit”  of  Petitioners. 
No  explanation  is  given  as  to  why  it  would  not  continue 
to  profit  Petitioners  to  operate  responsibly  if  they  were 
certificated.  Instead,  the  Board  prophecies  that  because 
of  the  frequency  of  violations  “Petitioners  could  not 
resist”  unlawful  activities  which  would  be  profitable  to 


"  It  is  true  that  in  the  Twentieth  Century  Compliance  Case, 
Order  No.  E-9360,  July  1,  1955,  the  Board  found  violations  of  Sec¬ 
tion  408  and  of  its  ticketing  regulations.  These  violations  relate  to 
the  ticketing,  sales  and  aircraft  rental  arrangements  employed  by 
Petitioners.  They  were  employed  by  Petitioners  to  enable  them  to 
combine  irregular  operations  of  individual  Large  Irregular  Carriers 
into  a  regular  pattern  of  operation.  The  legality  of  these  arrange¬ 
ments  is  before  the  Court  in  North  American  Airlines  v.  Civil 
Aeronautics  Board,  App.D.C.,  No.  12858.  But  they  are  part  and  par¬ 
cel  of  Petitioners’  basic  controversy  with  Respondent  as  to  the  le¬ 
gally  permissible  frequency  of  operation. 

23  It  is  not  correct  to  state  that  “having  considered,  weighed  and 
rejected  these  contentions  .  .  .  the  Board  was  required  to  go  no 
further.”  (R.  Br.,  p.  17)  Certainly  the  basis  of  rejection  must  be 
supported  by  substantial  evidence. 
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them  but  contrary  to  law.”  (App.  447-8)  Since  a  cer¬ 
tificated  carrier  would  not  be  restricted  as  to  frequency, 
the  Board’s  finding  is  based  upon  speculation — not  evi¬ 
dence. 

C.  A  Determination  That  Petitioners  Are  Unfit  'Can 
Only  be  Supported  if  the  Board  Order  in  the  Twen¬ 
tieth  Century  Compliance  Case  (Docket  No.  6000)  is 
Sustained  on  Appeal. 

! 

Respondent’s  Brief  apparently  proceeds  on  the  prin¬ 
ciple  that  the  Board  found  (1)  that  Petitioners  in  the 
operation  of  Standard  Airlines,  Viking  Airlines  and 
Oxnard  Sky  Freight  had  violated  the  Act,  and  (2)  that 
the  current  operation  of  Petitioners  also  violates  the 
Act,  because  of  the  Board’s  determination  in  the  Twerb- 
tietli  Century  Compliance  Case.2*  Each  of  these  is  al¬ 
leged  to  be  an  independent  basis  to  support  a  finding  of 
unfitness. 

The  Board  did  not  find  that  the  activities  of  Standard, 
Viking  and  Oxnard,  and  of  the  individuals  in  connection 
with  those  carriers,  standing  by  themselves,  would  ren¬ 
der  the  Petitioners  unfit.  A  careful  reading  of  the  lan¬ 
guage  indicates  that  these  activities  are  closely  inter¬ 
twined  with  the  activities  which  are  at  issue  in  the 
Twentieth  Century  Compliance  Case.  That  the  Board’s 


-4  Actually  Respondent’s  Brief  is  ambiguous  on  this  point.  On 
page  16  it  states  that  “the  conclusion  of  disqualification  was  founded 
in  large  measure  on  the  past  conduct  of  Messrs.  Weiss,  Fischgrund, 
Lewin  and  Hart,  irrespective  of  the  additional  violations  shown  in 
Docket  No.  6000.”  Yet  the  Brief  relies  for  its  support  of  the  evi¬ 
dentiary  validity  of  the  order  on  the  “pattern  of  unreliability” 
(p.  19)  and  the  assertion  that  Petitioners  have  “continuously” 
violated  the  Act.  (p.  20)  Thus  both  the  Opinion  and  the  Brief 
rely  ultimately  on  both  sets  of  violations  and  if  this  Court  should 
not  affirm  the  Board  order  in  the  Twentieth  Century  Compliance 
Case,  the  order  here  is  unsupported  (Order  No.  E-9630  on  appeal 
in  this  Court  in  North  American  Airlines  v.  Civil  Aeronautics 
Board,  App.  D.C.,  No.  12858). 
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finding  is  based  upon  both  activities  is  shown  by  its  re¬ 
liance  on  a  “pattern”  of  violations  in  denying  the  re¬ 
quest  for  a  temporary  certificate  (App.  446-8). 

In  its  appeal  in  the  Twentieth  Century  Compliance 
Case,25  one  of  Petitioners’  points  of  reliance  was  that 
the  Board  regulations  were  invalid  because  they  reduced 
operating  rights  without  an  adjudicatory  hearing  ( Civil 
Aeronautics  Board  v.  American  Air  Transport,  91  App. 
D.C.  318,  201  F.  2d  189.  The  Board’s  opinon  states: 

“The  carriers  challenged  these  violations  by  an 
attack  on  the  validity  of  the  Board’s  regulations  in¬ 
volved.  Of  course,  we  believe  the  regulations  in 
question  valid;  but  even  if  we  were  in  error,  the 
other  activities  of  Messrs.  Weiss,  Lewin,  Fischgrund 
and  Hart,  as  noted  in  the  text,  and  the  violations 
committed  by  the  carriers  individually  would  cause 
us  to  find  North  American  not  ‘fit,  willing  and 
able.’  ”  (App.  446) 

There  are  two  other  activities  of  Messrs.  Weiss,  Lewin, 
Fischgrund  and  Hart  which  are  mentioned  in  the  Board’s 
opinion  (App.  446-7).  The  first  was  their  activity  as 
the  “moving  figures”  in  Standard,  Viking  and  Oxnard. 
The  second  was  their  alleged  “unlawful  control  of  Twen¬ 
tieth  Centurv  Airlines,  Trans  National  Airlines,  Trans 

7  7 

American  Airways  and  Hemisphere  Air  Transport  with¬ 
out  the  Board’s  approval.”  The  latter  is  an  issue  before 
this  Court  in  the  North  American  Airlines  v.  Civil  Aero¬ 
nautics  Board,  App.  D.C.,  Docket  No.  12858.  Likewise,  there 
are  two  kinds  of  violations  committed  by  the  carriers  re¬ 
ferred  to  in  the  text  of  the  Board’s  opinion  (App.  446, 
7).  The  first  are  the  violations  of  Standard,  Viking, 
Oxnard,  and  the  second  are  those  of  Twentieth  Century, 
Trans  National,  Trans  American  and  Hemisphere. 

Moreover,  the  violations  concerning  Standard  Airlines, 
Viking  Airlines  and  Oxnard  Sky  Freight  took  place  over 


25  North  American  Airlines  v.  Civil  Aeronautics  Board,  App. 
D.C.,  No.  12858. 
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four  years  ago.  Certainly  if  Petitioners  should  prevail 
on  the  appeal  of  the  Twentieth  Century  Compliance 
Case ,  the  situation  would  be  substantially  changed.  Even 
under  the  most  adverse  inferences  from  the  operations 
of  Standard,  Viking  and  Oxnard,  the  Board  would  be 
faced  with  a  situation  where  Petitioners  had  a  record  of 


over  four  years  of  legal  .operations.  The  “pattern”  on 
which  the  Board  relied  would  no  longer  be  present.  Cer¬ 
tainly  the  language  of  the  Board’s  Opinion  does  not 
make  it  clear  that,  faced  with  this  situation,  it  would 
nevertheless  find  Petitioners  unfit.  Ambiguous  state¬ 
ments  in  an  opinion  will  not  be  given  a  meaning  suffi¬ 
ciently  definite  and  certain  to  constitute  valid  findings. 
Lack  nf  express  findings  may  not  be  supplied  by  impli¬ 
cation.  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v. 
United  States,  295  U.S.  193,  202  (1934) ;  Panama  Refin¬ 
ing  Co.  v.  Ryan,  293  U.S.  388,  433  (1935);  Cf.  Missis¬ 
sippi  River  Fuel  Corp.  v.  Federal  Power  Commission, 
82  App.  D.C.  208,  163  F.  2d  433,  439  (1947).  Thus  if 
the  decision  of  the  Board  in  the  compliance  case  is  re¬ 
versed  or  remanded  on  any  other  ground  other  than  the 


validity  of  the  regulations,  the  Board  has  not  properly 


found  that  Petitioners  are  unfit. 


Respectfully  submitted, 


Hardy  K.  Maclay 
1317  F  Street,  N.  W. 
Washington,  D.  C. 

William  C.  Burt 
Koteex  &  Burt 
836  Wyatt  Building 
Washington,  D.  C. 
Attorneys  for  Petitioners. 


April  6,  1956. 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Reply  Brief  for  Petitioners  upon  the  Respondent 
and  the  applicants  for  intervention  by  mailing  copies, 
postage  prepaid,  to  the  following  persons: 

William  Caverly 
206  Tower  Building 
14th  and  K  Streets,  N.  W. 
Washington  5,  D.  C. 

Attorney  for 

Trans  World  Airlines,  Inc. 

C.  Edward  Leasure 
1701  K  Street,  N.  W. 
Washington,  D.  C. 

Attorney  for 
'Northwest  Airlines ,  Inc. 
William  Alonzo  Carter 
1016  Ring  Building 
Washington,  D.  C. 

Attorney  for 
Capital  Airlines,  Inc. 
Ernest  Jennes 

Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for 
American  Airlines,  Inc. 
Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  L.  Friedman 
Department  of  Justice 
Washington,  D.  C. 

Walter  E.  Vashak 
Detroit  Aviation  Commis¬ 
sion  and 

Detroit  Board  of  Commerce 
Detroit,  Michigan 

William  C.  Burt 


April  6,  1956. 
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Itnitpi)  States  (Eoarl  of  Appeals 

For  the  District  of  Columbia  Circuit 


Case  No.  12,942 

North  American  Air  Lines,  Inc.,  et  al 

Petitioners , 

v. 

Civil  Aeronautics  Board, 

Respondent. 

PETITION  FOR  REHEARING 


Petitioners  petition  this  Court  to  reconsider  its  deci¬ 
sion  of  September  13,  1956,  in  the  above  entitled  pro¬ 
ceeding. 

PRELIMINARY  STATEMENT 

As  we  understand  the  decision  of  the  Court,  it  held 
that  the  Examiner  found  that  other  applicants  should 
be  preferred  to  Petitioners  on  the  basis  of  the  following 
findings : 

1.  That  the  aircoach  market  represents  potential  reve¬ 
nue  to  existing  carriers. 

2.  That  as  this  market  is  cultivated,  they  will  be  able 
to  extend  the  benefits  of  low  fare  service  to  their  lean 
routes  and  poorer  traffic  cities. 
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3.  That  they  would  not  be  able  to  do  so  if  the  poten¬ 
tial  revenues  were  to  be  diluted  by  the  participation  of 
too  many  carriers. 

4.  That  the  existing  carriers  have  offered  substantially 
more  aircoach  service  in  recent  years. 

5.  That  traffic  estimates  for  the  future  'would  not 
justify  superimposing  a  new  carrier  in  this  area  on  the 
selective  basis  proposed  by  Petitioners. 

6.  That  the  public  convenience  and  necessity  did  not 
require  the  new  route  service  proposed  by  Petitioners. 

The  adoption  by  the  Board  of  these  findings  was  held 
to  be  sufficient  to  support  the  order.  The  Court  also  held 
that  the  record  supported  the  finding. 

Logically,  the  findings  lend  themselves  to  two  different 
lines  of  reasoning: 

First:  The  findings  could  mean  that  the  selection  of 
any  new  carrier  in  the  markets  at  issue  would,  in  view 
of  traffic  estimates  for  the  future,  in  these  markets,  so 
dilute  the  revenues  of  the  carriers  now  serving  these 
markets,  as  to  impede  the  extension  of  low  fare  service 
to  leaner  routes  and  poorer  traffic  cities  by  these  carriers. 
This  construction  would  only  be  appropriate  if  the  Board 
had  not  authorized  any  new  competition  in  the  markets 
at  issue  in  the  case. 

In  fact,  the  Board  granted  substantial  new  operating 
authority  to  Capital,  Eastern,  Northwest,  United  and 
TWA.  Petitioners  had  applied  for  the  same  segments 
as  these  other  applicants.  The  Board  made  no  finding 
that  the  award  of  routes  to  Petitioners  would  have  any 
greater  impact  on  carriers  now  serving  these  markets 
than  the  awards  actually  made  to  Capital,  Northwest, 
TWA  or  United.  There  is  no  evidence  to  support  the 
proposition  that  the  award  of  all  or  part  of  Petitioner’s 
application  would  dilute  the  revenues  of  the  carriers  now 
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serving  the  markets  at  issue  to  any  greater  extent  than 
the  awards  actually  made  to  Capital,  Northwest,  United 
and  TWA.  Therefore,  this  rationale  affords  no  explana¬ 
tion  of  why  other  applicants  were  preferred  over  Peti¬ 
tioners. 

Second:  The  findings  could  mean  that  the  Board  pre¬ 
ferred  to  authorize  Capital,  Eastern,  Northwest,  United 
and  TWA  because  these  carriers  would  use  the  profits 
obtained  from  the  awards  in  the  relatively  rich  markets 
at  issue  in  the  case  to  extend  the  benefits  of  low  fare 
service  to  their  leaner  routes  and  poorer  traffic  cities. 
This  seems  to  be  the  more  logical  rationale. 

I 

The  Findings  Are  Insufficient. 

The  Opinion  of  the  Court  interprets  the  Board’s  Opin¬ 
ion  as  finding  that  as  a  result  of  increased  revenues  ac¬ 
cruing  from  further  development  of  the  aircoach  market 
to  existing  carriers  now  operating  the  routes  applied  for 
by  Petitioners,  or  now  granted  extensions  to  operate  such 
routes,  they  will  be  able  to  extend  coach  service  to  lean 
routes  and  poorer  traffic  cities  and  that  they  would  not  be 
able  to  do  so  were  these  revenues  participated  in  by  a 
new  carrier. 

There  is  no  finding  that  such  carriers,  upon  realizing 
such  additional  revenues,  will  in  fact  extend  low  fare 
service  to  lean  routes  or  poor  traffic  cities.  The  only 
finding  which  might  purport  to  cover  this  point  is  to 
the  effect  that  existing  carriers  have  offered  substantially 
more  aircoach  service  in  recent  years  without  specifying 
whether  such  expansion  has  been  on  rich  or  lean  traffic 
routes.  The  Examiner’s  Appendix  documenting  the  ex¬ 
tension  of  coach  did  not  set  forth  a  single  example  of 
coach  service  expansion  to  lean  routes  and  poorer  traffic 
cities.  All  of  the  examples  cited  in  his  report  are  seg- 
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ments  between  large  metropolitan  centers  with  heavy 
traffic  density.  (App.  336-339) 

Not  only  is  there  no  finding  that  aircoach  has  in  fact 
been  extended  to  lean  routes  and  poor  traffic  cities,  re¬ 
gardless  of  whether  such  expansion  may  have  resulted 
from  increased  revenues  on  rich  routes,  but  there  is  none 
that  any  carriers  have  indicated  their  intention  or  any 
commitment  or  agreement  to  expand  coach  service  to 
lean  routes. 

In  every  route  case  it  is  inevitable  that  there  be  in¬ 
volved  the  question  of  additional  potential  revenues  inci¬ 
dent  to  proposed  new  services.  If  the  rationale  of  the 
decision  in  this  case,  as  exemplified  by  the  findings  of 
the  Board,  is  sufficient  to  support  denial  of  a  new  ap¬ 
plicant,  then  it  is  submitted  that  new  applicants  can  be 
denied  in  everv  route  case  without  regard  to  the  one 
finding  which  is  plainly  essential  to  support  the  rationale 
relied  on,  i.e.,  a  finding  that  there  will  in  fact,  be,  or  at 
least  will  probably  be,  expansion  by  existing  carriers  of 
service  over  lean  routes  resulting  from  increased  reve¬ 
nues  from  expanded  service  over  profitable  routes. 

II 

The  Court  has  not  Ruled  as  to  the  Adequacy  of  the 
Findings  Preferring  the  Application  of  TWA  and 
United  to  Petitioner’s  Application. 

The  findings  set  forth  in  the  Court’s  Opinion  are  de¬ 
rived  exclusively  from  the  Examiner’s  Initial  Decision 
which  was  adopted  by  the  Board.  However,  the  Exam¬ 
iner  concluded  that  the  application  of  TWA  and  United 
should  be  denied  or  deferred  (App.  313-315).  These  find¬ 
ings  therefore,  do  not  support  a  preference  for  the  ap¬ 
plication  of  United  and  TWA  as  compared  to  the  appli¬ 
cation  of  Petitioners. 
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The  only  findings  relating  to  the  applications  of  TWA 
and  United  are  contained  in  the  Opinions  of  the  Board 
itself.  These  findings  are  different  from  those  set  forth 
in  the  Opinion  of  the  Court.  (See  Petitioner’s  Brief  p. 
15-18,  Reply  Brief  p.  7-10).  Therefore,  the  Court  has 
not  ruled  as  to  whether  these  findings  are  sufficient. 

In  Part  I  of  Petitioner’s  Brief  and  Reply  Brief,  Peti¬ 
tioners  have  set  forth  the  reasons  why  they  believe  these 
findings  to  be  inadequate.  We  request  the  Court  to  re¬ 
view  these  findings  and  to  rule  that  they  are  inadequate. 

Ill 

The  Findings  are  not  Supported  by 
Substantial  Evidence. 

Petitioners  urge  that  the  Board’s  Opinion  is  based 
on  two  assumptions,  (1)  that  if  carriers  such  as  Capital, 
Eastern,  Northwest,  TWA  and  United  are  not  given  rich 
new  routes  they  will  not  extend  the  benefits  of  low  fare 
service  to  smaller  cities,  (2)  if  these  carriers  are  given 
rich  new  routes,  they  will  extend  low  fare  service  to 
smaller  cities.  These  assumptions  are  not  supported  by 
any  evidence  in  this  record.  The  exhibits  and  testimony 
of  Capital,  Northwest,  United  and  TWA  do  not  contain 
a  single  word  which  supports  the  proposition  that  if  they 
did  not  obtain  the  new  routes  they  sought,  they  would 
not  extend  the  benefits  of  low  fare  service  to  smaller 
towns  and  poorer  traffic  cities.  No  applicant  presented 
any  evidence  that  if  it  obtained  the  routes  it  sought,  it 
would  extend  the  benefits  of  low  fare  service  to  smaller 
towns  and  poorer  traffic  cities.  The  deficiencies  in  the 
record  have  been  fully  discussed  in  Part  II  of  Petitioner’s 
Brief  and  of  the  Reply  Brief. 

The  record  justifies  the  conclusion  that  the  successful 
applicants  in  the  proceeding  would  earn  profits.  But 
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there  is  nothing  in  the  record  to  show,  or  which  was 
intended  to  show,  that  these  profits  would  be  used  to 
extend  low  fare  coach  to  leaner  routes.  No  applicant 
took  this  position  or  introduced  evidence  to  support  it. 

Based  on  experience,  the  profits  would  be  retained  for 
the  benefit  of  the  stockholders.  Indeed,  the  Board  itself, 
has  recently  given  support  to  this  thesis.  On  10  May 
1956,  the  Board  instituted  a  General  Fare  Investigation 
to  determine  whether  passenger  fares  “are  generally 
unjust  and  unreasonable.”  In  issuing  this  order,1  the 
Board  stated: 

“The  data  summarized  in  the  appendices  indicate 
that  in  every  year  since  1950  the  domestic  trunkline 
industry  has  earned  a  return  in  excess  of  10  per¬ 
cent,  the  returns  ranging  from  a  high  of  14.6  percent 
in  1951  to  a  low  of  10.4  percent  in  1954.”  (p.  1). 

In  a  later  order 2  defining  the  scope  of  the  proceeding, 
the  Board  stated: 

“.  .  .  What  led  to  the  institution  of  this  investiga¬ 
tion  was  our  concern,  based  on  the  level  of  earnings 
reported  by  most  of  the  respondents,  over  the  possi¬ 
bility  that  the  public  was  being  subjected  to  excessive 
charges,  overall,  for  passenger  transportation.  The 
purpose  of  this  investigation  is  to  explore  into  the 
level  of  earnings  for  each  of  the  respondents  to  de¬ 
termine  whether,  in  the  light  of  such  earning  levels, 
the  public  is,  in  general,  being  charged  too  much  (or 
too  little) ;  and,  if  so,  to  take  such  across-the-board 
action  as  would  bring  the  general  level  of  fares  and 
charges  in  line  with  the  level  of  earnings  determined 
to  be  reasonable.”  (p.  2). 

At  the  very  least,  these  Board  orders  certainly  indi¬ 
cate  the  necessity  of  evidence  that  route  profits  will  be 
used  to  extend  low  fare  service  to  leaner  routes. 


1  Order  No.  E-10279,  10  May  1956. 

2  Order  No.  E-10488,  27  July  1956. 
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The  Board  has  never  denied  the  lack  of  evidence.  In 
its  Brief,  it  asserted  that  the  certificates  of  other  ap¬ 
plicants  required  that  they  serve  smaller  towns  and  that 
‘  ‘  the  public  benefits  resulting  from  a  policy  of  assuring 
that  strong  traffic  points  will  carry  the  weak,  are  so  ob¬ 
vious  as  not  to  require  detailed  explanation.”  (Br.,  pp. 
30-31). 

The  essential  issue  presented  by  this  Petition  for  Re¬ 
hearing  is  whether  it  is  so  obvious  that  rich  route  awards 
to  grandfather  carriers  will  hasten  the  extension  of  low 
fare  service  to  small  towns  as  to  require  no  evidence. 
Certainly,  it  is  not  a  question  upon  which  there  is  com¬ 
mon  agreement. 

During  the  course  of  the  hearing,  Petitioners  chal¬ 
lenged  this  very  assumption.  They  produced  the  only 
evidence  relating  to  it.  Basically,  this  evidence  established 
that  virtually  all  the  service  provided  by  the  existing 
trunkline  carirers  is  provided  between  large  towns.  Only 
6%  of  the  available  seats  of  the  Big  Four  carriers,  Amer¬ 
ican,  Eastern,  United  and  TWA,  were  provided  at  small 
towns.  Only  .8  of  1%  of  trunkline  traffic  was  derived 
from  small  towns.  Moreover,  Petitioners  showed  that 
small  town  traffic,  has  in  fact,  already  become  profitable. 
(See  Petitioner’s  Brief,  pp.  25-27).  There  is  no  relation¬ 
ship  between  the  route  awards  at  issue  in  this  case  and 
quality  of  service  at  small  cities. 

We  submit  that  the  Board’s  broad  discretion  in  evalu¬ 
ating  evidence  does  not  permit  it  to  ignore  the  only  evi¬ 
dence  offered.  To  remove  factual  questions  of  this  kind 
from  the  orbit  of  .'judicial  review  on  the  basis  that  they 
are  embraced  in  administrative  expertise,  or  are  obvious, 
is  to  deprive  Petitioners  of  their  right  to  a  fair  hearing 
on  the  evidence.  It  permits  the  Board  to  decide  cases 
on  the  basis  of  cliches  rather  than  on  the  record  before  it. 
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We  urge  that  the  Board’s  findings  must  be  supported 
by  evidence  and  that  there  is  no  evidence  in  this  record. 

Respectfully  submitted, 

Hardy  K.  Maclay 
1317  F  Street,  N.  W. 

Suite  408 

Washington  4,  D.  C. 

William  C.  Burt 
Koteen  &  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 
Attorneys  for  Petitioners 

28  SEPTEMBER  1956 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Petition  for  Rehearing  upon  the  Respondent  and 
the  applicants  for  intervention  by  mailing  copies,  postage 
prepaid,  to  the  following  persons: 

William  Caverly 
206  Tower  Building 
14th  &  K  Streets,  N.  W. 

Washington  5,  D.  C. 

Attorney  for  Trans  World  Airlines,  Inc. 

C.  Edward  Leasure 
1701  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  Northwest  Airlines,  Inc. 

William  Alonzo  Carter 
1016  Ring  Building 
Washington,  D.  C. 

Attorney  for  Capital  Airlines,  Inc. 
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Ernest  Jennes 
Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American  Airlines,  Inc. 

James  Francis  Reilly 
1625  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  United  Air  Lines,  Inc. 

Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  L.  Friedman 
Department  of  Justice 
Washington,  D.  C. 

Walter  E.  Vashak 
Detroit  Aviation  Commission  and 
Detroit  Board  of  Commerce 
Detroit,  Michigan 

Charles  S.  Rhyne 

726  Jackson  Place,  N.  W. 

Washington  6,  D.  C. 

/s/  William  C.  Burt 
Wtlliam  C.  Burt 


September  28,  1956 


